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| Teſtaments and Laſt Wills, 


| which have hitherto been b with an exact Table to the Whole. 


of 


Compiled out of the Laws Eccleſiaſtical, Civil ME 


Canon, as alſo out of the Common Law, Cuſtoms and 
Statutes of this Realm. | 


The Whole digeſted into Seven Parts, viz. 


I. What a Teſtament or Laſt Will is, and || Manner Teſtaments or Laſt Wills are to 
how many Kinds of Teſtaments there be made. 


be. V. What Perſon may be Executor of a Te- 
IT. What Perſons may „ a Teſtament, ſtament, or is capable of a Legacy. 


and who may not. VI. Of the Office of an Executor, and of 
III. Deſcribing what Things, and how FR” the ſeveral Kinds of Executors. 


* be diſpoſed by Will. VII. Shewing by what Means Teſtaments or 
V. Decyphering the Forms, and in what | Laſt Wills become void. 
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The Sixth Edition, oa and very ach 8 
with all the Statutes to 16 Geo. 2. incluſive; and alſo all Decrees in 
Chancery, and Reſolutions of Common Law Caſes relating to this Subject 
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| 2 KINGS XX, . | 
Put thine Houſe in Order; for thou ſhalt die, and not live. 
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REAT is the Number of the Writers of the 
Civil and Eccleſiaſtical Laws,: This appears 
by their ſeveral Books, as Lectures, Counſels, 
Tracts, Deciſions, Queſtions, Diſputations, Repetitions, 
Cautels, Clauſules, Common Opinions, Singulars, Con- 
tradictions, Concordances, Methods, Sums, Practicks, 
Tables, Repertories, and Books of other Kinds; that it 
is impoſſible for any one Man to read over the hun- 
dredth Part of their Works, though living an hundred 
Years, and did intend no other Work. Wherefore by 
the Publiſhing of this Teffamentary Treatiſe, I may be 
thought to pour Water into the Sea, and to trouble the 
Reader with a Matter altogether needleſs and ſuperflu- 
ous. But yet if this Book may ſerve in ſtead of many 
great Volumes, then I hope, that in the Judgmenr of 
ſuch as be indifferently affected, the ſame is ry 55 to be 
admitted as commodious, than rejected as ſuperfluous. 
By the Authority of the High Court of Parliament The Cauſes where 
holden in the five and twentieth Year * of the Reign a te Author of 


a | 158 | | this Book under- 
of King Henry the Eighth, it was enacted, (amongſt o- took this Work. 
| h | 2 a | 1" PK * Stat. H. 8. an, 
ther Statutes then made, and ſince that Time revived 25. . 19. 
in the firſt Year of Queen Elizabeth f) That ſuch Laws ] Set. Blix. an 
Fcecleſiaſtical being then already made, which be not hurt- * © 
9 4 ful or prejudicial to the Prerogative Royal, nor repugnant 
9 tbe Laws, Statutes and Cuſtoms of this Realm, ſhall 
Fl be uſed and executed as they were before the Making 
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of that Act, until ſuch Time as they were viewed, ſearch- 
ed, or otherwiſe ordered or determined, by Two and thirty 
Perſons, or the more Part of them, according to the Tenor, 
Form and Effect of the ſaid Ai: Which Laws ſo eſta- 

liſhed, revived and confirmed by divers Statutes made 
during the Reigns, as well of the {aid moſt Noble King 


A Henry 


4 


2 te READER . 
** Str, H.8. on. Henry the Eighth **, as of the moſt Godly Prince Ed- 


7 6,20 © ward the Sixth +) are termed or intitled The King's 
8 6. an. Eccleſiaſtical Latus; like as in thoſe Countries and 
SY Churches of Germany which have received the Goſpel, 
the Canon Law is admitted and obſerved ſo far forth 

* Schucdiwinus 08 it is not repugnant ro the New Teſtament *, and 15 at 
_ de 229% this Day the Eccleſiaſtical Law of their Conſiſtories. 
3 : a _ Manner . 1 5 _ on _ ry _ 

| laſtical Law was made.) hath been deemed and judge 

for Part of the Eccleſiaſtical Law, in Caſes 3 it 

„ 46. & doth not differ from the lame f: For whereas theſe two 
more, & cleric, % Laus are not Contrary, the one is a Supplement of the 
. $./ other, and being mutually incorporated do both make 
ver Peloſi one Body *, otherwiſe the Civil Law, being contra- 
d propr. Eise. dicted by the Eccleſiaſtical Law, ought to be ſilent in 
A's Pamor. in d. c. the Eccleſiaſtical Court . | 8 1 
if de erg rant . 3. F. 26. n. 10. Benedict. Capra. Theſaur. com. op. verb. leges, f. (mihi) 403. 


n. 23. 4+ D. I. de no. op. nunc. gloſſ. in c. 2. de arb. l. 6. Are. in d. c. clerici, de judic. extra. gur 
ſeutentia communiter approbatur, igſte Benedict. Capra. ubi ſupra. | 7 
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And foraſmuch as theſe forefaid Laws have not as yer. 
been viewed, or otherwiſe determined by Thirty-two 
Perſons, or the more Part of them, according to the 
Form and Effect of the foreſaid Act of Parliament ; 


CE x V. * - 28 


Lidelicel, per Gualt. therefore thoſe Civil and Ecclefiaſtical Laws Teſta- 
Haddon legum doc- 1 | | 


torem conſultiſſ. (m- mentary, not repugnant tO the Laws, Statutes and Cu- 


mum ques unquam 


"ie digtia Laila. ſtoms of this Realm, are yet ſcattered and diſperſed 


＋ 2 here and there, in Corners of many Books of ſtrange 
time gum Ecde- Countries and foreign Language, incumbered with 
A dhe Reign of long Diſcourſes of far different Argument, and no leſs i 
Flu. 8. it uns pro- Number of Laws utterly impertinent to the Govern- 
poſed in Parlia- EY Ps | 4 | | | | 
ment to ſet aſide ment of this Common- Wealth; ſo that the Knowledge 


the Canons, and thereof, howtoever admirable, and worthy to be learn- 


to make a new Ec- . q 
clefiaftical Law ; ed of all, cannot (as the Caſe now ſtands) be fo com- 
J hereof _ ; | | 5 | gy . 3 
the re es Nodious to many, as the Expences to be conſumed in 1 
Dr. aten Hide Books would be burthenſome, and the Study thereof 
on an irty= _ a 5 wy = 
one other Perſons Would be tedious. | 
of the firſt Rank — — | > 
in Divinity, Civil and Common Law, who drew a Plan of a new Law, but it was rejected; thereupon. E 
the old Canon Law was confirmed by the Statute 25 H. 8. cap. 19. (viz.) ſuch Canons and Conſtitutions 
which were not en, to the Prerogative, or to the Cuſtoms, Laws, or Statutes of this Realm. 
Of the Thirty-two Perſons before-mentioned, and which the King was to nominate, Sixteen of 
them were to be Members of Parliament, and the other Sixteen Clergymen. 
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In Confideration whereof, 1 
ous, but expedient, to make a Collection ot the moſt 
; principal Laws, Civil and Eccleſiaſtical, pertaining: ro 
feſtaments, made before the five and twentieth Year of 
King Henry the Eighth: I mean, of thoſe Civil Laws 
S which are not contrary to the Eccleſiaſtical Laws; and of 
© choſe Eccleſtaſtical Laws which are wot any way prejudi- 
8 cial or hurt ful to the Prerogatiue Royal, nor * to. 
the Laws, Statutes or Cuftoms of this Realm; but agree- 


ing amongſt themſelves, may now ſtill be executed, as 
they were before the Making the ſaid Act. Amongſt 


which Laws Civil and Eccleſiaſtical, I thought good 
likewiſe (as Occaſion ſhould offer, and as the Oppor- 


tunity of the Place fitted) to inſert ſuch Statutes of this 
Realm, and to mention ſuch Cuſtoms, as well general 
as particular, as be not impertinent thereuntoo 

To this End and Purpoſe eſpecially, that every Subject 
of this Realm, tho" he be but of mean Capacity, may 
with little Labour, and lets Charge, take a fenſible View 
of thoſe Civil and Eccleſiaſtical Laws Teſtamentary now 
in Force, and to be obſerved and executed in the Fccle- 
ſiaſtical Courts within this Realm of Exgland, (the fame 
being now reduced into a narrow Compats,) which be- 
ore could not be done without great Charge and Diffi- 
= culty.7 57 54 | | & Þt | 


And tho the chief Scope of this Teſtamentary Trea- Anower Uſe of © 
tile, is for the Benefit of thoſe Subjects which hereto- ®* „ 


tore have been ignorant of the Civil and Eccleſiaſtical 
Laws; yer this Treatiſe being diligently peruſed, roge- 
ther with the Quotations and Marginal Notes thereunto 
adjoined, may in ſome Sort be profitable to thoſe 7uſti- 


71aniſts, or young Students of the Civil Law, who do 


nitend ro beſtow the Fruit of their Study in the Practice 


thereof, Ar leaſt, if no other Uſe can be made of it, 
it may ſerve them as a Directory, whereby they may un- 
derſtand what Laws Teſtamentary are now in Force here, 
and conſequently, what Titles of the antient Laws, Ci- 
vil or Eccleſiaſtical, deſerve to be read with more Dili- 
W 22nce; leſt otherwiſe, not knowing to make Choice of 
the more uſual Laws or Titles, they ſhould ſtudy Laws 
not equally neceſſary. 


More- 


thought it not ſuperſlu- 


The End and Uſe 
of this Book. 
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The Cauſeof pub- Moreover, I conjecture that unto theſe Tuſtintaniſts 
in our vulgar it would have been much more acceptable, to have ler 
Fee. No. forth this Treatiſe in Latin, wherein the Laws * Civil 
vel were written and Eccleſiaſtical are originally written ; and now, by 
the Seat of the tlle Tranſlation thereof into our vulgar Tongue, ſome- 
12 3 thing of their natural Beauty and Grace may be loſt; 8 
where Latin was Yet after I had conſidered, that by following this plauſi- 
not underſtood ple Courſe, I ſhould pleaſure but a few, in Compariſon 
of the reſt whom otherwiſe I might benefit; tho I had 
once begun, and laid the Foundation of the whole Tra, 

in ſuch Terms as I tound it delivered by others, yer pre- 

ferring the Publick before any particular Benefit, I did 

eaſily alter my former Purpoſe. - 1 
That Laws transformed from their natural Shape, muſt 

needs in ſome Sort be either damnified or diſgraced, I 

do not think to be perpetually true: Bur if it be a Thing 

ſo neceſlarily incident to all Tranſlations, that it cannot 

be avoided, it ought therefore to be the rather tolerated. 

Suffice it therefore theſe Latin fuſtinianiſts, that thoſe 

Marginal Notes eſpecially proper to their Studies are 

left in Latin: The reſt, As it belongeth to all, 

meet it is that it be written in ſuch a Language as may 


be underſtood of all. 


2 * Thus (courteous Reader) I have diſcourſed unto thee 
1d intereſt, pre. the End wherefore I undertook this Labour, the Cauſe 
bn, Ce. Which moved me ſo to do, and wherefore I have pub- 
cauſa, &c, linitac, liſned the ſame in the vulgar Tongue. Now it reſteth 
aha that I crave thy favourable Acceptance of my good 
Will and Endeavour; which it thou ſhalt vouchſafe to 
beſtow, I ſhall not only think my ſelf ſufficiently re- 


compenced, bur greatly inriched. 
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 Thine moſt willingly to 
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Henry Swinburne. 
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Some Account of the 


And of ths 
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ments and Laſt Wills. | 


Several Editions of his Treatiſe of Teſta- 


LJENRYT SWINBURNE, the Author of the 
11 following Treatiſe, was born in the City of Tork, 
and EP in Grammar Learning in the Fes choc 
there: His Father Thomas Swinburne, then living in 


that City, ſent this his Son about the Age of _—_ 


Fears to Oxford, and entered him a Commoner of Hart- 


Hall in that Univerſity, where he for ſome Time fol- 
lowed his Studies; and from thence removed to 
Broadſgate- Hall (now Pembroke College) where he took 


his Degree of Bachelor of the Civil Law. 


| Betore he left the Univerſity, he married Helena, the 
Daughter of Bartholomew Lant of that City, which 
Stare of Lite being inconſiſtent with the local Statutes 
of Colleges, he retired with his Wife to the Place of 
his Birth; and ſomerime afterwards he practiſed in the 
Eccleſiaſtical Court there as a Proctor. 9 
But having taken a Degree in the Univerſity, he 
might think it more expedient to practiſe in an higher 
Station, and for that Purpoſe he commenced Doctor of 
the Civil Law; and as his Cotemporary and Country- 
man Gilpin was called the Apoſtle of the North, ſo 
our Swinburne was called the Northern Advocate; the 
one being tamous tor his Learning in Divinity, and 
the other in the Civil Law; and having practiſed: as 
an Advocate for ſome Years, he was advanced to be a 
Judge of the Prerogative Court of the Archbiſhop of 
Tor, in which Office he continued till his Death. 
This was certainly a very generous Education, of 
which we have very few or no Inſtances ſince his Time; 
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Jaume Account of the AUTHOR. 


for we feldom hear of a Proctor taking a Degree of 
Bachelor of Laws in any Univerſity, and afterwards 
= pleading as an Advocate; or of being a Judge of the 
3 Prerogative Court in either, Province; fer all which 
| Employments our Author was very well qualified. 

There is no Record or Memorial extant giving any 
Account in what Year Mr. Swinburne was born, or when 
he died; but it is certain he was in great Reputation 


paſt, and it is as certain that he was buried in the 


North Iſle of the Cathedral Church of Tork; for this 


: that Church near his Grave, with his Eſſgies in the 

Gown of a Civil Lawyer, kneeling at a Desk, with a 

Book in his Hand ; and becauſe bs wrote a Book of 

Spouſals and Matrimonial Contracts, and likewiſe this 

Treatiſe of Teftaments and Laſt Wills, it is probable 

that the following Epitaph engraved on his Monument 
might allude to both theſe Works. 


———— ——— —— 3 K - . 


fl. Non Vidus caruere viris, non patre pupillus, 
Dum ſtetit hic patria virque paterque ſug : 


Longius aterno marmore Vivet opus. 
Scribere ſupremas hinc diſcat quiſque tabellas, 


Et Cupiet qui fic vixit ut ille mori. 


* 4m 1590. firſt Edition thereof was publiſhed above * 150 Years 
| ſince, and probably it was written by him a little be- 
fore it was publiſhed ; it could never be in that Year 


+ Aten, Ou in in which our f Oxford Antiquar) hath placed him, 


verbo, (viz. Anno 1520.) becauſe that was 70 Years before 


the firſt Edition was printed; but rather about the lat- 


ter End of the Reign of Queen Elizabeth ; for the 


Stile in which it is written ſhews that it was the Lan- 
guage of that Age, which might eaſily be evinced by 
comparing it with other Books publiſhed about that 


Time. 
In this Edition we find that the Author kept up to 


his Faculty; for in his Epiſtle to the Reader he tells 
us, that this Treatiſe is a Collection of the principal 
4 a f Laws 


for Learning above One hundred and fifty Years laſt 


appears by a Marble Monument fixed to the Wall of 


Aft quod Seinburnus Viduarum ſcripſit in uſum, 


91 


| As for his Treatiſe of Teſfaments and Laſt Wills, the WERE 


888 


Some Account of the AUT H OR. 1 
Laus Civil and Eccleſiaſtical, relating to Teſtaments 
and Laſt Wills, reduced into a narrow Compals, not 
only for the Benefit of the Subjects in general who 
were ignorant of thoſe Laws, that they might know 
which were in Force, and to be obſerved in the Eccle- 
ſiaſtical Courts in England; but that it might ſerve as a 
Directory to the young * 7uſtimaniſts, to ſhew them 
what Books of the antient Laws, both Civil and Eccle- 
Gaftical, they ought to read. . 
e is 5 Ekevile tells us, that he hath inſerted 
ſome Statutes in this Edition, and that he hath _ 
tioned 


9 


2 
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* Dey are called Juſtinianiſts from the Emperor Juſtinian, who imployed Ten Lawyers 
(f whom Tribonian was one) to collect the beſt and moſt uſeful Conſtitutions of all the 
mperors from Adrian to his Time; which Collection they made out of the F Gregorian, + In the Reign of 
Hermogenian, and Theodoſian Codes; and this was called the Juſtinian Code, Diocleſian, about the 
The fame Emperor about two Years. afterwards, viz, Anno 5 30. gave Orders to the Year 290. two emi- 
ſame Tribonian, to call to his Afiſtance what eminent Lawyers he thought fit, to collect nent Lawyers, Gre- 
the Deciſions of all the antient Latuyers in fuch a Method, that there might be no Claſhing Ce Hou. Hermoge- 
of Opinions, or Contrariety of Judgments. 1 ; yy a _— _ _ 
4 Thereupon all ſuch Deciſions, which were the moſt judicious and moſt agreeable to Equ i- Eur e 5 Ae f wi 5 
. ty, were ly theſe Lawyers reduced into Fifty Books, which before that Time laid diſperſed = 5 
For mam Years in almeſt 2000 Volumes, each of which Books contained ſeveral Titles di- Fards Mes drfrus the 
vided into Laws, and ſubdivided into ſeveral Parts; and this was called the Digeſts or Younger, about the 
PandeRs. 55 5 Fear 435. made a- 
The ſame Emperor likewiſe commanded Tribonian and two other eminent Lawyers to under Cole, 
make an Abridgment of the firf Principles of the Law, for the Benefit of young Students, 
which was afterwards performed by thoſe Lawyers, and called Juſtinian's Inſtitutes; and 
this being a Collection 7 the firſt Elements of the Law, was for that Reaſon called the In- 
ſtitutes, a Word which in Propriety of Speech ſignifies the firſt Principles of any Science. 
This Work is divided into Four Parts, and each Part into ſeveral Titles, and it is ſuch 
a compleat Performance, that it is a common Saying among ſi the e F the Civil 
Law, that he who is Maſter of the Inſtitutes, bids fair to be a good Lawyer. 
Within a few Years after the publiſhing Juſtinian's Code, that Emperor found it very ne- 
ceſſary to make New Laws, either to ſettle ſome Caſes which were not decided in the Code, 
er to confirm ſome Laws which were already made, or to correct or reform them; Part e 
which New Laws were after that Emperor's Death reduced into one Volume, and called 
Juſtinian's Novels, which were written in Greek, becauſe the Seat of the Empire was 
then at Conſtantinople, where Latin was little underſtood. N 
But theſe Novels have been tranſlated into Latin four Times, and the laſt and fourth 
Tranſlation is more valued than the other three; becauſe it was made after Seringer's 
| Greek Copy printed at Baſſe by Hervagius, which is a Copy from an Original, written 
41th Tribonian's own Hand, | | 
99 that the Body of the Civil Laws, conſiſting the Code, the Digeſts or Pandects, 
e and Juſtinian's Novels, the Students of this Law are from him called the 
Juſtinianiſts. - £37 . 
But theſe Books were lift for a long Time through the Incurſions made by the barbarous 
Goths 7nt9 Greece and Italy, till the Emperor Lotharius the Second, about the Year 1130. 
reſtored the Code, and the 1 Tranſlation of the Novels, as wwe nb have them: And 
about * ſeven Years afterwards at the Siege of Malphi, (a Town in the Kingdom of Naples) # | , 37. 
wich was taken by him, the Soldiers amongſt the Plunder of that Place, found a Manuſcript 
Copy of the Pandects, compiled by Juſtinian's Order, which was afterwards carried to Flo- 
rence, and is now called the Florentine Pandect, which is accounted the moſt authentick 
Copy at this Day. | 
The Laws of Juſtinian being thus reſtored to the Warld, became more famous in Italy than 
ever, and from thence ſpread all over Europe, and were received in every Kingdom ond 
Principality, without the Sanction of any Secular or Eccleſiaſtical Power ; and by way of Ex- 


| Cellency it was uſual then, as it is at this Time, to call it the Law of Laws. 
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tioned ſome Cuſtoms pertinent to the Subject - Matter; 

but not a Word of any Common Lato Caſts, either in 

the Preface, or throughout the whole Treatiſe. 8 

Amo 1611. The ſecond Edition was publiſhed about * 21 Tears 

after the firſt; which though a Maſter- piece in its Kind, | 

yet it wanted ſome Common Law Caſes to quicken the 

Sale, which were ſupplied by thoſe who ſer forth this 

Edition after the Death of our Author; and probably 
for that Reaſon, that Impreſſion went off within half 
the Time of the former. 9 . 
+ Anno 1635. For there was a f third Edition of this Treatiſe about 
24 Years after the Second, in which there was a Multi- 
| tude of Common Law Caſes inſerted; and it we belieye 

t Alen. Ou. in the F Oxford Antiquary, that Impreſſion was fold in a 

verbs, ; 1 | 

| very little Time; tor he tells us there was a fourth E- 
dition in the Year 1640, which was about 5 Years after 
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the Third. 855 e 
** Amo 1677. The next Edition was publiſhed almoſt ** 66 Years 
ſince, and therein moſt of the Common Law Caſes re- 
| lating ro Teſtamentary Caules to that Time. . 
Aim 1728. The laſt Edition was publiſhed in the Year 1728, 
containing an additional Number of Common Law 
Cales. | 5 
But there being a great Number of Caſes of that 
Nature judicially determined ſince the laſt Edition of 
the aforeſaid Treatiſe, there ſeems to be a Neceſſity $3: 
| of publiſhing it once more, with an Addition of all ME 
Al dhoſe Caſes which have hitherto been decreed in any 
I . Court of Equity, or adjudged in any of the Courts of 
[| Common Law, relating to Teſtaments or Laſt Wills, 
to this very Time; and in this Edition the obſolete 
Stile of the laſt is corrected through the whole Trea- | 
tile, that it may be read with Pleaſure, it being now 
1 the moſt complete Repertory extant of the Civil, Ca- 
| non, and Common Law, concerning Teſtaments and 
| | Laſt Wills, Executors, Adminiſtrators, Deviſes, Lega- 
cles, and every Thing in general, pertinent to thoſe 
Matters. = 
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Marginal Latin Notes throughout the Treatiſe, al pha- 
8 | betically explained. 


P. Fuſtin. (i. e.) apud Juſtinianum, in his Inſtitutes. 
> hg Ar. (i. e.) Argumento, by one Argument drawn from fuch a 


= : 
Auth. ti. e.) Authentica, in the Authenticks, (i. e.) the Summary of ſome of 
the Novels inſerted in the Code under ſuch a Title. 

Cap. (i. e.) Capite or Capitulo, in the Chapter of ſuch a Novel. 

C. Cod. (i. e.) Codice, in Juſtinian's Code. 4 "© 

C. Theed, (i. e.) Codice Theodofiano, in the Theodofian Code. 

Col. (i. e.) Columna, in the Column of the Book cited. 1 

Coll. with a double LL. (i. e.) Collatione, in the Collation of ſuch a Novel. 

C. or Cont. (i. e.) contra; this denotes a contrary Argument. ; 

D. (i. e.) Dicto, the aforeſaid, (viz.) the Law or Chapter before cited. 

D. (i. e.) Digeſtis, or in the Digeſts. ä | 

L. (i. e.) Eodem, under the ſame Title, 

F. (i. e.) Finalis, the laſt or latter Part. 1 | 

F. (i. e.) the Digeſts or Pandects; the Grecians uſed the Letter II to ſignify Pan- 
diects; the Romans changed it into two f*s, thus joined. 

GI. (i. e.) Gloſſa, the Gloſs. 

II. (i. e.) hic; this Capital Letter ſignifies here, in the fame Law, Paragraph, 


5 . - ö Or Title. 15 
. 7. (i. e.) Hoc Titulo; the Capital Letter H. joined with Tt. ſignifies in 
—_ this Title. | . 


J. (i. c.) Infra, beneath or below. . 1 

J. Gi. (i. e.) Funfia Gloſſa, the Capital Letter F. joined to Glo. ſignifies the 
Gloſs joined to the Text cited. „ 

In Aub. Col. 1. (i. e.) in Authentica Collatione 1. in Juftinian's Novels, Sec- 
tion I, | 

In F. (i. e.) In fine, at the End of the Title, Law, or Paragraph. 

A Pr. . e.) In principio, in the Beginning, and before the firſt Paragraph of 
a Law. 25 5 

In F. pr. (i. e.) In fine principii, towards the End of a Beginning of a Law. 

In Sum. (i. c.) for the Summary. 

Z. (i. e.) Lege, in ſuch a Law. 

Li. or Lib. (i. e.) Libro, in the firſt or ſecond Book. 

Nov. (1, e.) Novella, in fuch a Novel. 

Par. (i. e.) Paragrapho, in ſuch a Paragraph, Article, Title of the Law, of 
the Inſtitutes, 

Pr. or Prin. (i. e.) Principium, the Beginning of a Title or Law. 

II, the Greek 11 ſignifies, in the Pandet?s, | 

NL, V. or Yves. (i. e.) Queſtione, in ſuch a Queſtion. 

Neu. or Reb. (i. e.) in ſuch a Rubrick or Title. 

S. C. or Scil. (i. e.) Scilicet, that is to ſay. 

Lol. (i. c.) Solalio, the Anſwer to an Objection. 

Sum. . c.) Summa, the Summary of a Law. 

F. This Mark fignifies a Paragraph, 

T. or Ti, (i. e.) Titulss, a Title. 

75, (, e. Verficulo, in ſuch a Verſe, Part of a Paragraph, 

Cir. (i. e.) Ultimo, the laſt Title, Paragraph, or Law, 
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TESTAMENT or LAS 


* 


And how many Kinds of Teſtaments there be. 


. r 
ts ff 
An Executor 
| be named, it is | 2. 
more properly 
called a Teſta- 4 
ment, FF. 1,2. | 
10. which is | 
either 
| 3. 
2 


A Teſtament be- | 
ing underſtood in a 
general Senſe does. 
not differ from a laſt 
Will, §. 1. Where- 
in if 


Wherein is ſhewed what a 


Solemn, $. 9. | 
or 
Unſolemn, $. 10. 
Written, F. 11. 
5 be 


Nuncupative, 


C1. Military Teſtaments, F. 14. 
Privileged, 


or 


Unprivileged, - 


$. 
$ 


I 
| - 8 I . dren, 5. 16. 


* 
4 
| 3 
ad 


\ 4.16; 


— ——— wo 


No Executor be named, 
then it ſtill retaineth the 

Name of a laſt Will, 5. 4. 
| And doth comprehend 


1. Codicil, g. 3. 
a A2. Legacy or Deviſe, F. 6. 
3. Gift in Regard, or becauſe of Death, 5. 7. 


1 2. Amongſt the Teſtator's Chil- 


3. To charitable or godly Uſes, 


3 


Every Perſon may make 
a Teſtament or Laſt Will; 


F. 1. 
prohibited by Reaſon 


certain Perſons excepted, 4 
of whom ſome are 


hy | | Sodomites, F. 18. 


And who may not. 


Children, F. 2. 
1. They want Q pap f. . 
Diſcretion 3 as ) Old Men childiſh, $. 5 
. He that is drunk, 5. 6. 


2: They want 


Bondſlaves and Villains, $.7 | 
Freedom ; as 


Captives and Priſoners, 5. 8. 
Women Covert, 5. 9. 


3. They want 
ſome of their 
principal Senſes; 
5 b 


Dumb and Deaf, 5. 10. 


Blind, $. 11. 


C Traitors, F. 12 
Felons, F. 13. 
Hereticks, F. 14. 
Apoſtates, F. 15. 
Manifeſt Uſurers, $. 16. 
Inceſtuous Perſons, 5. 17. 


4. They have 
committed ſome ' 
heinous Crime; 
Libellers, F. 19. 

Wilful Killers of themſelves, $. 20. 


. 


; legal Impedi- 
ments; as 


Outlawed Perſons, $. 21. 
' CExcommunicate Perſons, F. 22. 


* 


| Prodigal Parkins, F. 23. 


He that ſweareth not to make a Te- 
ſtament, 5. 24. 


He that is at the very Point of 
Death, F. 25. 


Eceleſiaſtical Perſons, F. 26. 


5. Of certain 


* 
„ 


* 


Of which Kind of Perſons 
the greater Part are not utter- 


ly inteſtable, but in ſome Caſes 
00m, 


; 


| 


In this ſecond Part this Que- 
ſtion alſo is briefly touched, 


VIZ. 


Whether a King may bequeath 


his Kingdom to whom be 
will, F. 25. 
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THING 


ANALYSIS of the 'Thir 


AN 


: Deſcribing what 


And how much may be diſpoſed by Will. 


p What 
things may 


* 


by Will; if 
| we regard 


be diſpoſed 4 


— 


How 
much may 
be diſpoſed 4 
by Will; if 
(ve reſpect 


\ {tator do 


c 


"©. Lands, Tene- 


ments and Heredita- 
ments ; they are not 


tain Caſes, F. 2. 


"Fs. 


Whereof ſome 
are appointed 
deviſable but in cer-\ by _ 


1. Cuſtom, wiz. XI Gavel-kind, $. 2, 


when the Lands are 


holden in 2. Burgage-tenure, 5. 2. 


2. Stituden, di. (1 Socage-tenure, F. Jo 


when the Lands are 
* in 


The Teſtator hath jointly with another, A 


2. The Teſtator hath as Adminiſtrator, 


2. Goods and | 3- 
Chattels, they are de- 
viſable, except in cer- 
tain Caſes, F. 5. As 
when thoſe things be- 4 
queathed are ſuch as 


A 


5 
16. 


3. Committing of \ 1. 
the Tuition of Chil- 
dren, eſpecially with- . 
in the Province of (4. 
York 3 concerning 7 
which Thing divers | 5. 
Queſtions are exa- | 


_ mined, w2z. 23: 


1. Lands, Tenements and 
Hereditaments holden 


2. Goods ; 
then in 
caſe the 4 
Debts due 
by the Te- 


| Cutted ; 


2. Not MET 
his Goods and 
Chattels, but 
that ſomewhat 
doth remain 
clear, the Debts * 
and Funerals de- 


The Goods of the Realm, 5 of the antient Crown 


and Jewels, 


College, 
Hoſpital, 
City, 

Church, 


\ 


Belong to any 


| >. & 


. Deſcend to the Heir, and not to the Executor, 


Belong not to the Telntor, but to another, 1 


Who may appoint a Tutor, 5. 9. 

To whom a Tutor may be appointed, F. 10. 

Who may be appointed Tutor, F. 11. 

In what Manner a Tutor may be appointed, 5 12. 
Office 

What is the of a Tutor, F. 13. 

Authority | 


By what Means the Tutorſhip 1s ended, 5 14. 


7 1. Socage-tenure; all ? ts devidddde, 


ry Knights-ſervice ; two Parts of three $ 15. 


C1. Exceed his Goods and Chattels, the Teſtator cannot bequeath any Thing 
in Prejudice of his Creditors, $. 16. 


1. No Cali all is deviſable, F. 16. 


of theſe | 2. Any Cuſtom, (1. Wife and Chil- 
clear | (as there is with- | dren, the 3d Part, | ;. FO 
> Goods, < in the Province | 2. Wife alone, or | 9 
if there 


, of York, and ind Children alone, the 3 
one Half, 6 
3. Neither Wiſe | 5 
nor Children, all J 


divers other Pla- 
ces,) if the Te- 
ſtator have 
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ARE: ” 
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; TESTAMENTS. 
5 8 Simply, 8. 4+ t. What it is, and what 
2 "WR Words de make the Dipe oft 
T0 {-4 . . 94 tion jo be conditional, - 
oY 'F 1. Eſſence 2. How many Kings of 
51 thereof ; as | ' Cancerning | Conditions there le. 
0 S Ge- | the Naming - To a eie Time,.. every which ! 3. What is the E ect of 
Folk neral to | of an Execu- | 2. or I. 17. Kind or Form a Condition, F. 6. 
74 all Teſta- I tor, F. 2. who From a certain Time, B of making an 4. Whether every poſſible 
” ments, F.] may be ap- „ ofa: £17 (; Egecutor di- | Condition ought to be obſer- 
45 . 0d 47 Pete... eren , „ 
” theſe ſome Univerſally, | conſidered; e- 5. Whether the Condition 
— do apper- < 3. } "I: 8, < ſpecially con-< be accounted for accompliſp- 
„ tain to the-.“ . R OF cerning the | ed, when it doth not land 
27S ? | FE: f Re g \ conditional | Aﬀ- | &y the Exechtor or Legata- 
4 . 1 4 ſignation, of an | ry wherefore the ſame is 
+2 In the firſt Digree, | Things a theſe | not accompliſhed, F. 8 
„ | | | | * 3 or (F. 19. | Things are ex- 6.Whether he that is Ex- 
” In the 2, 3, &c. Camined, wiz. | ecutor, or to whom any Le- 
2 | <  gacy is bequeathed conditi- 
WW Of the * | onally, may in the mean 
A Forms of | Alone, | 2] | Time, whiles the Condition 
W Tcl - 5. 3 my 20. dependeth, be admitted to 
ments With „ie, W 0% the Executorſhip, or obtain 
ſome be , ; 5 N the Legacy by entering into 
0 Bonds to perform the Con- 
dition, or elſe to make Re- 
itution, F. 9. 
: 7. Whether it be ſuffici- 
1 ent that the Condition was 
2. Appearance there- Witneſſes, once accompliſhed, tho the 
of, that is to ſay, due <> 1. fs ; 6. 21 ſame do not continue, F. 10. 
Proof; which is to de y ' 1 8. How far thoſe Condi- 
made Writing, f ö tions, whereby the Liberty 
of making Teflaments is 
| hindered, be lawful or un- 
lawful, F. 11. | 
ſ Solemn Teſtament, | 9. 83. y:- 9. How far thoſe Condi- 
. lache bas 4 tions are lawful or unlaw- 
2. Particular or pe- ( Unſqlema Teſtament, J 4. [u, whereby the Liberty of 
culiar to ſome Kind of Of a © | IT of 09089 | Manmiage is hindered,\.12. 
Teſtaments, wiz. - * + Written Teſtament, 9. 25. 40. How far thoſe Condis 
| | 2. : | tions are lawful, which do 
4 ( Unwritten Teſtament, $. 26. | probibit Alienation, F. 13. 


1. Within what Time 
the Condition may or ought 
to be performed, no certain 
Time being limited by the 
Will, F. 14. 

12. Of the Under ſtand.- 
ing of this Condition, If he 
die without Iſſue, F. 15. 

13. What Order is to be 
taken concerning the Admi- 
niftration of the Goods of 
the Deceaſed, whiles the 
Condition of the E xecutor- 
4 10 a3 unaccompliſb- 


AN 


by 
Any 


A. 


— — — 


AN 


ANALYSIS of che F 


. 


* 


h Part 


ALES IS 


A 


Shewing who may be 


« 


* 
© 


EXECUTOR 


— 


* 


In 


Of which Perſons 
ſome are not utterly 


capable, but in ſome 
Caſes only. 


1 


ble of a 


15 capa 
Whoſoever cannot 


| make a Teſtament by 


by him committed, 5. 2. 


Reaſon of ſome Cr 
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ſtator ; and 
therein eſpe- 
cially what 
Goods and 
Chattels did 
belong unto 
him, and 
what Debts 
he did owe, 
and whether 
he were Ex- 
ecutor and 
Adminiſtra- 
tor to ano- 
ther, F. 3. 


The Office 
of an Execu- 
thy Teſta- 
mentary is, 
LEE firſt to deli- 
RE berate and 
RE reſolve either 

do accept or 
-o refuſe the 
RE Executor- 


ſhip. 


* 1. Where 
in for his bet. 
ter Inſtructi- for his Skill, 
d, amongſt | Diligence 
other things, | and Fidelity, 
(ut in F. 14.) | he be able 
e 15 to con- | and fit to un- 
ſider the E- | dertake the 
ſtate of Office, F. 3. 
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2. Him- 
ſelf ; name - 


ot; 


with whom 
he is to deal, 
chiefly of, his 
Co-Execu- 


ly, whether | 


3. Others 


tor, if any 
W | 


C_1. The Te- 
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AN 


= ANALYSIS of the Sixth Part; viz. 


OF THE 


_— f 


2. Which | 


Things con- 


ſidered, if he 


reſolve to 


1 | Aoconnt. And 
| | ' advertized, 


then he muſt * 


F ICE 


OF &N 


4 i 
Por To 4 . 
PASS 11 N 
IN M3577 81 bl 
; 7 ea x f » 
OY BE ; 
[32 Fog Se 3 
KS l 557 EY v # £ . 4 
Fic 2 4 : 
vb 2 p57 5 4 5 
7 Mer 8 
LE ES : Jy 0 ©. * 
aa % jo 5 4 
Pa I 4 
22009 OI RR - 
3 8 Ld -Y » 4 3 
2 r . 
boy LOB J 8 Wh or 
AED * o : * 8 7, ele A ” x 
* 2 NI Cat . 
WEE, Wen . . 
BY Zo. I 
— SE" 
3 6 
IRE 
- 
5 by 
[#4 


C1. Whether it be of Neceſſity that an 
Inventory be made, F. 6. 

2. What Things are to be put into the 
Inventory, F. 7. 

3. Within what Time the Inventory is 

35 to be made, F. 8. | 

4. What Form is to be obſerved in ma- 

king of the Inventory, \. 9. 
| 5. What are the Benefits and Effeds 
F an Inventory, F. 10. 


1. Cauſe an 
Inventory to be 
made; wherein 
theſe Things are 
needful to be 
known; wiz. 


1. Under- 
take the Ex- 
ecutorſhip, 
then it doth 
belong to his 
Office to 


| 

. 

2. Procure { 
the Will to be | 
roved ; where- 3. When, F. 13. 


in it behovech \ 4. In what Form, F. 14. 


Os 4 An 8 to | 5. What Fees are due in this Behalf, 
GC $- 15+ 


1. Before whom the Teſtament is to be 
proved, F. 11. ; 
2. By whom, F, 12. 


1. How far the Executor is bound ta 
Pang © in and Legacies, F. 16. 

2. Which Debts are firft to be diſchar- 

gead, in caſe there be not ſufficient ta 
pay all, F. 16. 5 

3. How much is due for Mortuaries. 


3. Pay Debts, 
Legacies, and 
Mortuaries. 
And here he is 
to learn, 


7 1. How needful it is, F. 17. 

4. Make an\ 2 To whom it ought to be made, F. 18. 
3. When, \. 19. 

4. In what Manner, F. 20. 


5. What is the End and Effe thereef, 
$. 21. 


| here he is to be 


* 


He muſt not do any Act which is proper to 
an Executor; as to receive the Teſtator's 
Debts, or to give Acquittances for the ſame, 

Ee. But other Acts of Charity or Huma- 

< nity ; as to diſpoſe of the Teſtator's Goods 
about the Funerals, to feed his Cattle left 
they periſh, to keep his Goods leſt they be 
ſtolen ; theſe Things may be done without 


I 
2. Refuſe the 
Executorſhip, 


beware that he 
do not admini- 
ſter as Execu- 
| tor: 


7 VIX, 


E (Danger. 
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ANALYSI 


TE STA ME NTS or LAST WILLS 


* 


the Teſta- 
ment 


[* 
1 


| 


Shewing by what Means 


Become void, 


© 1. The Teſtator is ſuch a Perſon as cannot make a Teſtament; + 
855 The Things bequeathed are not devilable, 4 
3. The Form of the Diſpoſition is unlawful, » 6 - 
4: The Executor or Legatary is incapable of the Executorſhip, or Legacy, 
5. Of Fear, 5. 2. 
6 
7 


Of Fraud, F. 3. 
Of Immoderate Flattery, F. 4. 


„ 
| 1 0 ee of the Ty or Legata- 
from BF 8 8. Of as, in which Caſe we are to] Quality 1 $: hl 
Beginning is% «diſtinguiſh whether the Error do re- < WR | 
E oo” 7 Subſtance Cof the Thi hed 
or voidable, Quantity or tne 1 wg bequeat 4 5. 
wholly or in | Quality 


{on 


- 


"UN « The Teſiator hath no Meaning to mo his laſt will; ; 1 N $. 190 
as when he ſpeaketh — 13. 
24 A later Teſtament, F. 14. 
| 2. Revoking a2” 8 157 
8 the Teſtament made, $. 1 16. | 2 4 
Feen < 3. Cancelling | 5 A! | Lb 
| whole Teſta- 4. Alteration of the State of the Teſtator, 5. 177. i 
ment; as by 5. Forbidding or hindering the 2 to maks another Teſts 


\ {pet of 


Part, by rea- | 9. Of Uncertainty ; wherein it is material 1. Executor, or r Lepatary, v.37, 


whether this Uncertainty have Relation to 3 2. The Thing bequeathed, $. 10. 
the 3. Date of the Teſtament, 5. 11. 


| 1 | I. en 
10. Of Imperfection; which is —_ in reſpect of | | $6 13, 
| | 12. Will. 


ment, F. 18. 


C6. Refuſal of the Executorſhip, 5. 19. 


Fl 8 of xa 


| 1. The Fact of the Teſtator ; as by „ Ces, $20). 
| 2. Tranſlation 5. 21, _ 
2. Parti- 1. Become Enemy to the Teſtator, 12 
cular Lega- 2. Accuſe the Teſtament of F alfity, | 
* | |. cies only ; 2. The Fact of | z. Refuſe to perform the Charge impoſed | a 
2. Being | which Thing< the Legatary ; as in reſpect of the Legacy, >F. 22. 
good at the doth happen if the 1 4. Apprehend the Legacy of is own 
4 | Authority, 
Beginning, by divers | 
is afterwards | Means: ED © 5 Die before the Legacy be due, $. 23. 4 
made void, | whereof | 3. Other Occa- | ; 
| either in re-] ſome have | ſions 3 eſpecial- ( the Thing bequeathed be'defiroyed, $. 24. 
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| Teſtaments | and Laſt Wills, GC. 


* ** — 


— 


2 


| ſhall be confirmed, 


a 


The Firſt Part. 


—_ 6. 1. Whether a Teſtament and Laſt Will be both one 


Thing, and of the manifold Acceptance of the Word . 
Teſtament. ay 


1. No Uſe of ſolemn Teſtaments here in England. 
2. A Teftament and Laſt Will have divers Definitions. 

3. Teſtament taken generally and ſpecially.  _ 
4. The general Signification of this Word Teftament. 

5. Teftament, taken generally, doth not differ from a Laſs Will. 
6. Laſt Will is a general Word, comprehending all Kinds, both 
cf Laſt Wills and Teftaments, 


7. A Teftament, according to the Definition thereof, is one Kind 


of Laſt Wills, viz. wherein an Executor is named. . 


T may ſeem that a Teſtament and a Laſt Will are both one 

Thing, and that there is no Difference betwixt the one and the 

other, at leaſt here in England; becauſe we (1) have no neceſl= — - 
fary Uſe of thoſe ſolemn Teſtaments, in the Making whereof | TraQde rep. Ang, 


: a | , 1.3. cap. 7. Lindwood 
the Preſence of ſeven Witneſſes, together with the Obſervation of in e. n 


many more Ceremonies, is neceſlarily requiſite by the Civil Law *. probatis. 2 
: | I. 3. provincial. n 
ſkit. Cant. Bract. de legibus & conſuetud. Anglia, lib. 2. c. 25. verb. ſieri autem. Haddon 1. de A e Legum Fe- 
cleſiaſt. Angl. Tit. de teſta. c. 2. Peckius in c. privilegium de reg. jur. 6. > L. Hac conſultiſſima. C. de 
Teſta. . ſed cum paulatim Inſtit. de Teſt. ordin. & infr. ead. part. f. 9. | | 


On the contrary, it ſeemeth that they are not both one, becauſe 


s 
£ 


they have divers Names, which doth import Diverſity of Things“; © L. 6 idem C. de 


and becauſe (2) they have different Definitions; for it is received for Codicil. | 
an infallible Axiom, that the Definitions being different, the Things | 

defined are diverſe, As for the former Reaſon, it may be thus an- Everar. & Olden. 
ſwered: That though our Teſtaments be unſolemn ; yet it doth not loc a defnitione. 

follow that therefore we have no Teſtaments, or that our 'Teſtaments , 1 
are therefore mere Laſt Wills. For an © unſolemn Teſtament is a mot theſe Solemmities 
Teſtament, and that properly or in ſtrict Interpretation, as hereafter required by the Civil | 
when we ſhall ſpeak of unſolemn Teſtameats *. 8 eadem part. 


: B And 1 10. | 


© tar in. 1 . de Ways; largely and ſtrictly s. It is ſaid (4) to be taken largely or 


Pandects: He compoſed Four Books of Inſtitutes, being an Abridgment of the Texts of all the Laws ; and the new Laws 


21. J. fl. de Teſtam. invented by Ulpianus d, hereafter enſuing*: And being taken in that 
. rox. Senſe, it differeth from a Laſt Will', yet not as oppoſite thereunto, 


tit. 5. ubi tradit and agrecth to every ſeveral Kind of Laſt Will or Teſtament“: But 


. Part J. 


2 pat a Teſtament or Laſt Will is. 


| ; And ſo the Concluſion ſeemeth rather neceſſary than probable, that 
a Teſtament and a Laſt Will are not both one, but different. Not- 
withſtanding, this Concluſion is not ſimply or perpetually true, for 
in ſome Reſpects they are both one, though in other Reſpects they 
Underſtand therefore, that (3) a Teſtament may be taken two 


ſacroſand. Eecleſiaſt. generally, when the Signification of the bare Name or Word Teſta- 


col. pen. Gloff. in ment (which in Latin is Teſtamentum) is had in Conlideration *, This WR 
b Gloſ. & DD. in d. Word Teftamentum is as much as Teftatio mentis, that 1s to ſay, a 
1. ff. de Teſta. Teſtifying or Witneſſing of the Mind. So writeth the worthy Empe- WW 
i Lib. 2. inſtit. Tit. de k 1 1 fniti h ; = 
Teſta. ord. in prine. Tor 7 1tintan, after Swpitius . Which Definition others (witbout 
& Juſtinian £/ col. Cauſe) do ſharply reprehend *, as though Juſtiniau or Sulpitius had 1 
died all the Roman contended to deliver the very Etymology of the Word Teſtament, 5 


Laws into one Bo 


by the Help of Ten of and not a certain Alluſion rather of the Voice only % When this (5) 
the moſt able Men of Word Teſtament is uttered in this general Senſe, it differeth not from 
e Empire, and thiſe Laſt Wille; and any Laſt Will, be it a Codicil, or other Kind, may 


were compil'd from the 


Gregorian, Theodo- be ſo termed- a Teſtament, that is to ſay, a Teſtifying or Declaring 


han and Hermoge- of the Mind?. And hence it is, that not only in our Speech, but in 
nian Codex's, and 


called by bin Codex Our Writings alſo, we uſe the Terms of Teſtament and Laſt Will in- 


Juſtinianus ; and the differently, or one for another. 
Laaus of” the Judges | i | 


and Magiſtrates, which were diſperſed in 2000 Volumes, he, anno 533, reduced to 50, and called them the Digeſts or 


ewhich he made himſelf he compiled in one Volume, and called The Novels. 1 Covar. in Rub. de Teſt. ord. ex. j 
par. n. 1. m Nempe Aul. Gel. & Lau. Villa, acerrimus Latinæ linguz aſſertor, qui hanc deductionem libero ore bo 
derident ; ille 1. 6. c. 12, hie lib. eleg. 6. cap. 3. Quod (ut aiunt) non magis dicatur teſtamentum, a mente, quam cal- 
ceamentum, quam falſamentum, quam ornamentum, &c. n Ita enim conantur hanc notam excuſare Alciatus in L. 
Tabernæ, ff. de verb. ſig. Covar. in Rub. de teſt. ex. j. part. n. 2. Inter Etymologiam vero & alluſionem hoc intereſt, 1 
quod illa in verbi veritate radicata rem ipſam potius quam vocem interpretatur; iſta nuda quadam vocabuli ſimilitudine HH 
contenta, vocem magis quam rem refert. Olden. & Everard. loco ab. Etymolog. © Bar. in L. j. C. de fa. fan, Pp 


eccl. col. pen. Bal. in L. omne verbum. C. Com. de leg. & Lindw. in c. ſtatutum. verb. ult. vol. de teſt. I. z. 2 | by 
Provincial. conſtit. Cant. ? Gloſ. in 1. 2. de conſtit. Pecu., C. Bar. Bal. & Lindw. ubi ſupr. . 1 1 


It is taken ſtrictly, when it is accepted according to that Definition 


IL; pt 1 but as the ſpecial differeth from the general; for every Teſtament I \ 
* DD. ubi ſupr. is a Laſt Will, but every Laſt Will is not a Teſtament. To ſpeak u- 
» Man, tit. . te plainly, thus they difler. A (6) Laſt Will is a general Word, 


JeR. ult. vol. I. 1. 


K 8 * a Teſtament (7) properly underſtood, is one Kind of Laſt Will, even 
Teſtamentum. Simo that wherein Executor is named. For by the naming of an Execu- 
de Præt. de interp. tor it differeth from the reſt *. wn 
ult. vol. I. 2. dub. j. | EP 


fol. 9. & Phil. Franc. in Rub. de teſt. lib. 6. qui locis prædictis alias inſuper ſpecies referunt. * Infr. F. n. „% 


Tis now become a common Conveyance of Eſtates, the Original 
whereof was ſoon after Property was ſettled per jus naturale, but 
the Solemnities were introduced per jus Civile; fo that Wills as to 
their Subſtance are de jure Gentinm ; but as to their Forms and So- 
lemnities, they are de jure Civili. 


. U. The, 


* 


Part I. hat a Teſtament or Laſt Wall is. 


8 6. 11. The Definition of a Teſtament. 


1. What a Teftament is. 27 
2. The Deſauition of a Teftament unworthily- reprehended. 


7 Teſtament (1) is defined after this Manner: Teſtamentum eſt v0- 
n= 4 luntatis noſtre juſta ſententia, de eo quod quis peft mortem 
—_ ſuam fiers voluit?. A Teſtament is a juſt Sentence of our Will, 
WE touching that we would have done after our Death. 85 
= Some (2) there be, who do cenſure this excellent Definition to be 
"TW defecive*, though unworthily *; (but nothing can content a curious 
XX Head:) whoſe Error is detected, and the Definition ſuſtained, in the 
= Expoſition following. | 
licere in controverſiam revocare, refert Michael Graff. Theſaur. com. op. $. Teſtam. q. j. 


L. j. de Teſt. ff. 


2 Accurſ. & Paul. de 


caſt. in d. l. j. 
7 


Quam viz. defini- 
tionem, utpote per- 


ſectiſſimam, nemini 


d In. prox. n. 19. 


is by others defined to be an Appointment of an Executor or 


teſtamentary Heir, made according to the Formalities preſcribed by 


— Law; and here tis to be obſerved, that the Heir in Blood may be a 


WT Tctamentary Heir, if he is inſtituted by the Will of the Teſtator, 
and accepts the Succeſſion, for his Will is in the Place of a Law, 


WE both as to the Teſtamentary Heir and Executor, and Legatees, 


WE wherein his Intention is chiefly to be regarded. 
—IE &C. III. A brief Expoſition of the former Definition. 


I. Definitions dangerous in Law. 
2. The Cauſe of this Danger. 


4. 4 juſt or perfett Definition profitable to many Purpoſes. 
T 5 Occaſion of this Fepoſitim 82355 hot 
Juſt, Bath divers Significations. 

1 Joſt oppoſed to that wwhich is wicked. | 

EL he Teflator may not command any Thing againſt Fuſtice or 

p:: 1] Equity, &c. f i 
9. Juſt, raten for full or perfect. 

10. The Teſtament muſt not be unperfett. 

11x. Inperfection teſtamentary twofold, 

122. Teftament unperfect in reſpect of Solemnity. 3 

1z. at Hlemnities be . in making of Teftaments. 

14. Teſtament unperfett in reſpect of WW, 145 | 

8 715. Whether the Teſtament being unperfect in reſpect of Will be void. 

= 76. 4 farther Meaning, by the Mord Juſt being taken for perfedt. 

= 77. Every per fett Will is not a perfect Teſtament. 

18. Their Error detefted who reprebend this Definition. 

2 * hat maketh a Teftament to differ from other Kinds of Laſt 
ils. ED . | 

20. Of the manifold Significations of this Word Sentence. 

21. Teftaments ought to be made with Deliberation. 

22. Such as have not the Uſe of Reaſon cannot make a Teſtament. 
23. Unadviſed Speeches make not a Teſtament. 5 
24. How it may be proved that the Teſtator had animum teſtandi. 

05 25. Boaſting 


N 


3. It is rare if the Definition be ſo juſt that it cannot be overthrown, 
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Part I. 


4 What a Teſtament or Laſt Will is. 
| 25. Boaſting Words do not diſpoſe. 5 Op 
26. Two Kinds of judicial Sentences, Interlocutory and Definitive. 
27. Contrary Effects of theſe Two Sentences. 


28. Teftaments compared ſometimes to an interlocutory Sentence; 


ſometimes to a Definitive. 


29. The Will of the Teftator, the Governor of the Teſtament. 
30. The Meaning of the Teftator is to be ſought diligently, and 
kept faithfully. 2517s Jan 
31. Meaning to be preferred before Words. 
32. Fear and Fraud make void the Teſtament. 
33. The Teſtator muſt be ſui juris. 3 
34. The Teſtator not to be referred to another Man's Will. 
35. How a Teſtament doth differ from other Sentences. 
36. The Teſtament is of no Force until the Teſtator be dead. 


de reg. in ff. ubi Ac- | : 2 5 
cur. cum ſuis ſequa- (2) may be attributed to the Multitude of different Caſes“, 


„ the Penury of apt Words, the Weakneſs of our Underſtanding f 
putavit. Sed proba- and the Contrariety of Opinions*. For amongſt ſuch Variety of 


bilior mihi videtur Things, either we cannot diſcern the true Eſſence thereof b, or we do 


J . li 1 a | 
. not aptly deliver what we conceive*; or elſe theſe Perils being paſt, 


loquitur de definiti- at leaſt in our own Opinions, yet are we ſtill ſubject to the rigorous 


one proprie & dial Examination of all Sorts of Men, and muſt abide the Verdict and 
ar. 2 L. non Sentence of the deepeſt Judgmentsk. And (3) it is rare“, if one 


anne Dian (1) are ſaid to be dangerous in Law ©: The Cauſe 


+ poſſunt. ff. de Legi- Man at leaſt, among fo many, do not eſpy ſome Defect or Exceſs in 


* n the Definition, whereby the ſame may be ſubverted *. Which Thing, 


I. 2. C. de ver. ju. if it come to paſs, then the Definition being overthrown, all the 


e een » con- Arguments drawn from thence, and whatioever elſe dependeth there- 
uni E { ; = 
= Pra upon, is in Peril to be overturned". No Marvel then if Definitions 
C. quia diverſita- be reported to be dangerous. A. 
tem. in prin. de con- : | | 
ceſ. præben. extr. u Id quod nemo non fatetur eſſe difficillimum. Dec. Cognol. & alii in d. L. omnis definitio. 
i Quum plura ſint negotia quam vocabula. 1. 4. de præſcrip. v. F. © L. 1. F. J. ff. de dolo. DD. in Rub. Sol. 
matr. ff. Sane ut mirum ſit videre, & ibi, & paſſim alibi, quomodo pugnant inter ſe homines doctiſſimi in deſiniendis 


rebus. Quod autem fic ſeribitur, (Parum eſt, &c.) in d. 1. omnis definitio, fic legitur a Budeo, (Rarum eſt:) 


quæ lectio facilius ſuaderi poteſt, quum alias maneat ſermo ſubobſcurus. m Mantic. de conject. ult. vol. lid. 1. 


tit. 4. in fin. " Quod fi definitionem pro regula intelligendam ſentias cum Accurſio, unde quæſo illa magna peri- 


clitatio ſubverfiomis? Eſto enim tot quaſi milites occidi quot patiatur except. regula. At horum dux interim 
(nempe ipſa regula) non ideo proſternitur, immo firmat exceptio regulam in non exceptis: ita ut probe contra ſeipſum 
hac ſimilitudine fretus diſputat Accuſius, dum admoneat ut quiſque ſtet firmus regulæ, velut Bononienſi Carotio, licet 
aliqui capiantur de ejus cuſtodibus: Et ſie licet aliqui caſus a regula ſubtrahantur, reſpondeatur (inquit) hoc eſſe ſpeciale, 
& ſic regula erit firma in non exceptis. Hæc ille in gloſſ. in d. I. omnis definitio. Quod nihil aliud eſt quam fi 
dixiflet, regula lædi quidem poteſt, ſubverti non poteſt. Quare cum definitio de qua hie agitur adeo fit ſubjecta peri- 
culo, ut omnino ſubvert poſſit, certe non magis erit regula, quam illud neſcio quod Carotium Bononienſe eſt definitio, 


* Nempe quod fin- But if, contrary to the common Courſe, the Definition be fo juſt, 
gulos complexa caſus 

convertatur cum de- a 
finito. Id quod vel ceſſary, that from thence, as from the Root and Fountain, every 


neceſſarium eſſe ad xy; - f 5 : 
ee eee Diſcourſe ought to take his Beginning“; the rather, for that thereby 


mam definitionem (amongſt many other Benefits iſſuing from the Detinition*), the whole 
contendit acriterCag- Nature or Subſtance of the Thing defined (which otherwiſe, for the 


nolus contra commu- a . 
ne ee negans Abundance of the Matter thereto belonging, may ſeem infinite) is 


contrariam eſſe com- plainly declared, and that in few Words“. 

munem. in d. L. om- earn | | | | | : 
nis definitio.  Cic. lib. 1. offic. quod tamen Cagnolus intelligit de definitione Nominis, non Rei. Cujus fi vera 
ſit opinio, & nos id ipſum obſervavimus, dum quid & quotuplex fit hæc vox Teſtamentum ſuperius tradidimus. 
4 Ut argumentationes, quæ ſzpiſſime a definitione deducuntur, quarum quanta fit vis & utilitas, copioſe & eleganter 
Olden. Topic. legal. loco a definitione 7 Glo, & DD. maxime Cagnol. in d. L. omnis definitio. Everard. loco 


a definitione, 


Gerry 2ͤ 


that it cannot be iuſtly reprovedꝰ, (4) then tis profitable, and fo ne- 


* 


n 
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part I. hat a Teſtament or Loft Will 1s. | 5 


4 2 . 3 


Now therefore (5) leſt this Definition of a Teſtament, not being 
rightly underſtood, might ſeem either more dangerous or leſs com- 
mo dious than it deſerveth; I thought it expedient to add this Expoſi- 
WE tion following. | e 
Firſt, Whereas a Teſtament is defined to be a Juſt Sentence *, We » Quam Alciatus fub- 
care to conſider that this (6) Word Zuf# hath divers Significations in ftantialem appellat, 


k By : . I. 9. parergon, c. 2. 
| the Law. Sometimes (7) it is oppoſed to that which is wicked, or .*.&.m Bartolus in 


repugnant to Juſtice, Equity, and to good Manners *. Being taken L. j. de teſta. f. im- 


(88) in this Senſe, we are to underſtand, that the Teſtator cannot com- mo perfectiſimam, 


2 | . . "EC . nee in controverſiam 
wand any Thing that is wicked, or againſt Juſtice, Piety, Equity, erocandam, dicit 


1 | Honeſty, Sc. For Things unlawful are alſo reputed impoſſible: Graff. d. f. teſt. q. 1. 


„ 3 | no ia hie Summa Hoſtien. tit. 
And therefore if the Teſtator ſhould command any ſuch Thing in his gia. . ud Be: 
reſtament, the ſame is not to be obſerved * As if he ſhould will Sichar. in Rub. de 
any Man to be murdered; for this is againſt the Law of God 7: Or tf. Nn, 4 ba 
ir he ſhould command his Body to be caſt into the River; for this is j. L. flius de cond, 
a gainſt Humanity *: Or if he ſhould command his Goods to be burn- _ 8 in d. Wo 
2428 a : 0 : de teſt. n. 3. de 
= cd; for this is againſt Policy *: Or if he ſhould command any ridicu- DE bn L. juſta. 
lous Act, or prejudicial only to his own Credit and Dignity; as if he f. de verb. 6g. fol. 
= ſhould will his Burial or Funeral to be ſolemnized with May- games, 888. 


: i 3 ay a > x L. conditiones. L. 
or Morrice-dances ; for this were to manifeſt his Folly, or at leaſt to gigs de cond. inſtit. 


wake Queſtion whether he were of ſound Mind and Memory b. In ff. Summa Hoſtien. 
= theſe and the like Caſes the Executor, in not performing the Com- © fit, de teſia. f. 


uid fit, & Rebuff. 

| mandments or Requeſts of the Teſtator, is not only holden excuſed, in d. L. juſta. 

| SR | c | Y Exod. c. 25. 

3 but IS highly commended : ö 2 Quidam ff. Þ cond. 

WE inftit. Sichar. in Rub. de teſta. n. 2. C. * Expedit enim Reip. ne quis re ſua male utatur. $. Sed & major. in- 

WA git. De his qui {ui vel al. jur. b D. L. quidam & L. condit. el. 1. & 2. ff. de cond. inſt. Sichard. in d. Rub. 
de teſta. C. Caſtrenſ. in L. Non oportet C. de his quibus ut indig. e PD. L. quidam, & ibi Ang. Paul, de caſtr. 

& alii, & videas etiam Mantic. de Conject. ult- vol. Ii. 2. tit. 5. n. 9. 


= Furthermore (9) this Word 7uſt is ſometimes taken for full or per-. 
fete. So we ſay, when a Woman hath gone her full Time with 4 Tg d. L. + f. 

= Child, (which is commonly Nine Months ,) that ſhe hath gone her 2 . OR. 
== juſt Time. So we uſe to ſay juſt Age, for full and perfect Age; and var. in Rub. de teſta. 
bo, juſt Weight, juſt Meaſure, juſt Number , for full and perfect K ang gr 

Weight, Meaſure, Number 2. The (10) Word 7d, being thus un- L. 6 7 af C. de 
derſtood, that is to ſay, for full and perfect, all teſtamentary De- revoc. donan. verb. 
tects and Imperfections are thereby excluded. Wherefore the Teſta- ſuſceperit, ubi non 


„„ | | | th r minus eleganter 
wont ought to be full, complete and perfect; @therwiſe being an un- 


quam diligenter do- 

perfect Teſtament, it is ſaid to be no Teſtament s. 04 gn wy 

1 5 . Filius familias de leg. 3. ff. Rebuff. in L. juſta. de verb. fig. a & Covar. in Rub. de teſt. ext. pri. part. n. 4. 
"= ejuſd. farinæ eſt quod ibi dicitur, Juſtus exercitus, juſta claſſis, 


| | dicit juſta pugna, juſtæ ſtationes, juſtum volumen, juſtus er- 
ror, &. Adde quod ſcribit Minſing. in Rub. L. de teſta. lib. 2. inſtitut. jur. Civil. 


- h F. Ex eo inſtit. Quibus 
mad. teſt. infir. | 


_ The (11) Teſtament is ſaid to be imperfect in Two Reſpects, ig. 
in Reſpect of Solemnity, and in Reſpect of Vill or Meaning *. The Bar. & alii in L. hac 
(.:) Teſtament is imperte& in Reſpect of Solemnity, wherein ſome "ultima. 5. Ex 


i a : imperfecto. C. de te- 
of the legal Requiſites, neceſſary in the Making of a Teſtament, be 9a! Boer. dec. 240. 
: i. ; : O 2 : . 24 
= \Valiting ©. Hereupon divers Writers have interpreted the Word 7ſt * Sichard. in d. $. 
in this Defi iti ſignif lem ! . ex imperfecto. 
nition to ſignify ſolemn , that is to ſay, furniſhed with 1 Viglius in tit. de 
ſuch due Rites and Formalities as the Law requireth. Howbeit (13) teſta. ordin. inſt. n. 
all the ſuperfluous Solemnities of the Civil Law are vaniſhed out of 29: Minſ.eod. n. f. 


the Kingdom of England. Only thoſe Solemnities remain which be ua. C. nu... 


; . | ; ; teſta. C. n. 2. 
Juris Gentium n. Which being the Common Law to all Nations ® Infr. ead. part. 5. 


through the World, ought to take Place, and is to be obſerved, un-?“ 
1 
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„ 


* Nam jus gention or cuſtomary, ſome other Proviſion be eſtabliſhed or practiſed . 80 


ne, & per totum ter- that with us it is ſufficient; to the Effect of Executing the Teſtament, 
4 fe that the Will and Mind of the Teſtator do appear by Two ſufficient 
liad ſpecialiter fie Witneſſes *: Saving where Lande, 'Tenements and Hereditaments are 
1 jure deviſed ; for then the Solemnity of Writing is alſo neceſſary, and 
<ripto, vel parts) that to be done in the Life-time of the Teſtator *. The (14) Te- 
Tat in Q. Jus civile. ſtament is ſaid to be imperfect in Reſpect of Will, which the Te- 
ff. de inſt. & jure, n. ſtator hath begun, but cannot finiſh as he would d. If therefore (15) 
> indw. in ſlatu- Whiles the Teſtator is in making his Will, and whiles he yet intend- 
tum. verb. proba de eth to proceed farther at that preſent, either by adding or diminiſhing 
teſta. 1.3. Provincial. any Thing to or from his Teſtament, or by altering any Thing there- 


conſtit. Cant. : 


b Stat. H. g. an. 32. in, (as commonly Men. do ufe to put in, put out, and change ma- 


c pri. Ny This before they make an End ) he be ſuddenly ſtricken 
uk 33 with Sickneſs, Inſanity of Mind, or other Impediment, whereby he 
fima. $. ex imper- cannot then finiſh or perfect the fame as he would, and fo die: This 


feet. C. de teſta. H his Teſtament, being imperfect in reſpect of Will, is therefore void, 


i quis ita. ff. eod 


tit. L. furiof, C. qui even touching that which was dene, which he did intend then to 
teſta. fac. poſ. alter, before he had made an End *; by Reaſon of the Defect of 
f pr my ag teltam the Teſtator's Conſent, without which the Teſtament is not of any 
D. L. fi is qui. & Value ®, Nevertheleſs, not every 'Teſtament which js termed imper- 
0 jt Jat & J fect in reſpect of Will, is by and by wholly of no Force: For in 
nic. & fob. . many Cafes, yea and for the moſt part, ſuch Teſtaments are effectual 


t Sichard. in d. I. for ſo much as is already done, as elſewhere more abundantly is 
hac conſultiſſima. F. confirmed v | Drs | 


* Where Lands are By our Law, tho' it is required, that Wills ſhould be in * Wri- 
deviſed. ting, yet formerly it was not neceſſary they ſhould be written in 
the Life-time of the Teſtator; for if Notes were taken by another, 

but by the Direction of the Teſtator, and afterwards put into Wri- 


ting in the Form of a Will, and the Teſtator had died before it was 


ſhewed or read to him, this was a good Will, as appears by the 
Caſes following : | 


32 H. 8. cap. 1. . Soon after the Making the Statutes 32 H. 8. and 34 H. 8. The 


34 H. 8. e. "2G Teſtator on his Death-bed deſired another to ritèe bis Will, who 
and Brown's Caſe. 00k ſhirt Notes of tt, and went home to write it in Form, and ſoon 


Keilw. 209. 1 And. returned with it Written, but before he came the Teſtator was dead; 

4x PO Angry this was adjudged a good Will within the Statute. 

Hinton's Caſe. S. P. | : | | FT 

Weſt's Caſe, Moor T. S. intending to go beyond Sea rote a Letter, in which he ap- 

NPE pointed, that his Lands ſhould go after ſuch a Manner, and to ſuch 
| Perſons; and this was held a good Will 7» Writing. 


2 Leon. 35. 3 Leon. The Teſtator deviſed his Lands by Parol, but another Perſon, with- 


79. out his Knowledge or Appointment, put it into Writing; and this was 
adjudged a good Will, it being put into Writing in the Life- time of 

the Teſtator. „„ 
Naſh v. Edwards, But in the next Year there ſeems to be a contrary Judgment, 
Cro. Eliz. 200 (ig.) the Teſtator deviſed his Lands by Parol, and J. S. being pre- 
8 ſent, recited the Words to him, and asked, if that was his Will; he 


affirmed that it was, then T. & put it into Writing, for his own Re- 


membrance, in the Life-time of the Teſtator, but without his Ap- 
pointment, and for that Reaſon this was held a void Deviſe; but if 4 
Sen ka 


. Mut a Teftament or Laſt Will is Part J. 


lefs by the particular Laws of ſomes Nations or Countries, written 
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Part I. What a Tefament or Laft Will is. 
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had been read to him, . "ro e i, in ſuch Caſe it had been 
d as if written is ntment. 0 
as 8 gave InfruQions to another to write his Will, and 2 — 
to give his Lands to one of his Sons for Life, but the Writer put it 917907 35% 
down in Fee ; adjudged, this was void, becauſe it was not the Will 
4 Ps AR Wy 
1 " . 41 yet (16) alſo a farther Meaning included in this Word 
Jia, in that it doth ſignify full or perfect, which Meaning is this: 
Thunat the Teſtament ought to be complete, not only in reſpe& of So- 
— lemnity, and of Will, as 15s aforeſaid ; but alfo that it ought to be 
= perfect, in this Reſpect eſpecially, that there be no Want of any 
Thing which is neceſſary to the Conſtitution and Denomination of a 


| td . 7 Bar. in L. f. 4 
Teſtament?. For if (17) it do contain only a perfect Declaration of | "at. Re. 


the Teſtator's Will, and want that which is requiſite to make a Te- Minfing. in tit. de 


ſtament, it may well be termed a perfect Will; for a Codicil, a Le- tf. ordin. in princ. 


oacy, a Gift in Reſpe& of Death, Ge. (they are all perfect in their n = 


Kind *:) But it cannot be termed a Teſtament, much leſs a perfect ff. Covar. in Rub. de 


Teſtament. This (18) Senſe and Signification of the Word Juſt, be- 3 1 


cauſe ſome Interpreters did not perfectly apprehend, they did repre- x, i. fe nt Noe 


hend the Definition as not perfect, nor convertible with a Teſtament; ideo muſca dicitur 
that is to ſay, not agreeable to a Teſtament alone, but common to imperfectum animal 


od fit mi « 
every Kind of Laſt Will *: for that they alſo were perfect every of hw, doodle _ 


them in their ſeveral Kinds?. Wherein nevertheleſs they were de- var. in Rub. de teſt. 


. | . extr. j. part. n. 3. 
ceived; for the Perfection here meant, is an abſolute Perfection, ſuch Bar. in . . j 35 


as none other Laſt Will hath but only a Teſtament, even that Per- teſt. ff. Minfing. in 


a | | Bee. d. tit. de teſta. ord. 
fection that giveth both Name and Nature to a Teſtament*®. So that, r e 


the Defect was not in the Definition, but in their Underſtanding. «gr. in d. L. j. de 


To conclude therefore, this Perfection eſpecially being here underſtood teſt. ff. 


by this Word Juſt, which is proper and peculiar to a Teſtament, the . e in d. 


Definition remaineth irreprehenſible, and is agreeable to a Teſtament « Bar. (omnium Le- 
only; excluding both Codicil, Legacy, Gift in Regard of Death, and 8iffaram ficillime 


5: ; a 3 ; Bo rinceps) Bald. An- 
every other Kind of Laſt Will“, having every Thing, and wanting 3 _ 3 


nothing, which appertaineth to the Eſſence of a 'Teſtament *. d. L. j. d. teſt. ff. 

LS | Porcus Viglius, Min- 

RE fing. Juſt, de teſta. ordi. Vaſq; de ſucceſ. crea. L. j. in prin. n. 26. Par. in d. L. prim. de teſta. ff. Viglius 
Eee Minſing. in d. tit. de teſta. ordin. Inſtit. Covar. in Rub. de teſta. ext. part. prim. © Mantic. de conject. ult. 


vol. I. x. tit. 4. n. 10. Graſſ. Theſaur. com. op. F. teſta. q. 1. Covar. in Rub. de teſta. extr. n. 14. 3 & 4. ſup. f. 1. 
in fin, | . | 


Now (19) if you will ask me what Kind of Perfection, or what 
ſpecial Thing this is, without which the Will, how perfect ſoever, is 
no Teſtament, I have told it before f. It is the Naming or Appoint- * Supr. $. 1. in fn. 


) „ 3 5 | h 5 L. j. de hæred. 
ment of an Executoré, (who in the Civil Law is called Heres , int. I. pel. „ wal: 


Heir.) This is ſaid to be the Foundation, the Subſtance i, and is in- & pup. ſub. L. Hz- 
deed the true formal Cauſe of the Teſtament *, without which a Will 76 noun @ le 
: as nus 
is no proper "Teſtament", and by the which only the Will is made a Codicll. F f. ante "af 
Teſtament *. | 5 ſtitut. de Lega. Brac- 

| | ton de leg. & con- 
ſuctud. Angl. lib. 2. c. 26. Brooke Abridge. tit. teſt. n. 20. Plowd. in caſu inter Greisbrook & Fox, & plenius 
mfr. part. 4. F. 2. P. F. ante. inft. de deleg. Haddon de refor. leg. ecclefiaſt. Angl. Doct. & Stud. lib. 2. 
c. 11. tract. de repub. Angl. 1. 3. c. 9. ita ut Executor teſtamentarius, jure quo nos utimur, non tam re quam nomine 
differt ab eo quem jus civile nuncupat hæredem, infr. 6. part. i D. F. ante inſt. de delega. * Weſen. in 
part. tit. de teſt. ff. ! L. quod per manus. ff. de Codicil. Brooke Abridg. tit. teſta. n. 20. Plowden in caſu 
inter Greisbrook & Fox, fol. 276. Haddon ubi ſupr. m Vide infr. part. 4. F. 1, 2. | 


Sentence. 'This Word (20) Sentence is a general Word, and hath 
many Significations. It is ſometimes taken for a ſhort pithy Saying 
NR 0 
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8 What a Ti eftament or Laff Mill i. 


Fr. 


- ® Cujus generis fant Of a grave or wiſe Man ". 


It is ſometimes taken for a Decree pro- 


ſententiz Ciceronis, nounced by the Judge“, and in other Places it is otherwiſe taken?, 
Proverbia Salomonis, | 


& aliorum hominum, It is taken in this Place for an adviſed Purpoſe, or Deſtination of the 
cum Philoſophorum, Teſtator's Mind s, which Purpoſe or Deſtination of Mind being re- 
d Kaunas «nal duced into Act (otherwiſe retained within the Compaſs of ſole Cogi- 
Paul. de caſtr. Lan- tation, it is no Teſtament, but an abortive Will) is termed a Sen. 
cel. Doc. in L. j. de rence by a certain Excellency *: Becauſe in (21) our Teſtaments, we 
_— o ovine. ſhould ſhew our ſelves both wife and juſt; repreſenting as it. were 
— q of juſt Judges. And certainly i 
ne, pro perſuaſione, the Perſons of grave Men, and of jul Judges. And certainly if all 
Coratius 4 com. o the Actions of this Life ought to be performed with Wiſdom and 
n. in prin. k a | - : 
Far, Calepin. verbo Conſtancy; if nothing ought to be attempted without Conſideration 
Sententia. Quando- and Premeditation*: How much more ought the laſt Act of our Life, 


que ſumitur pro pœ- 


vtur PIO PE- the Memorial of our Immortality, even our Teſtaments and Laſt 
na a jure inflicta. : f a T 
Franc. in c. fin. de Wills, to be framed with Deliberation, and built upon ſound and 


conſtit. 6. in fn. conſtant Determination*? Without which it hath neither Shape nor 
4 Juſta ſententia quid 


6gnificet,breviſlime & Sa vour of a Teſtament; nor is able to ſtand for a Teſtament, when 


eſegantiſſime (ut ſem- it ſhall be tried or proved in the Form of Law ” 2 

per ſolet) æquiſſimus | ; po hes 3 . | 
ille juris interpres Johannes Oldendorpius. Hoc eſt, (inquit) vera ac omnibus modis abſoluta animi deſtinatio, quam fi 
ad alias in vita deliberationes conferas, longe excellit omnes. De action. claſſ. 5. in prin. hald. in L. quidam 
cum filio fa. ff. de hæred. inſtit. Tra&. de ConjeQurat. mente. teſt. def. fol. 14. n. 6. ubi refert eam eſſe voluntatem 
abortivam quæ conſiſtit intentione, & non etiam in diſpoſitione. Quod fortaſſe fuit in cauſa, quod Anglus quidam ver- 
tendo dictam definitionem a latino idiomate in vulgare noſtrum fic tranſtulit; Juſtam ſententiam, & true Declaration. 
Terms of Law, Verb. Teſtament. 5 Covar. in Rub. de teſt. ext. j. part. n. 4. t Cic. lib. 1. offic. u Olden. 


de action. claſſ. 5. in prin. * Adde quod quæ vivi facimus dicimuſve, ea aliquando non magni ſunt momenti, 


& fi quid diſpliceat, obvia nobis ſunt emendandi remedia & formulz: Verum quod in cauſam mortis deſtinamus, id ita 
proponimus, ut poſt hanc vitam nunquam mutari velimus. Old. ubi ſupra. Conſule Socin. Jun. conſ. 179. 
vol. 2. Hotto. conſ. 5. vol. j. Hyero. Franc. in L. quicquid de reg. jur. ff. | 


Seeing then every Teſtament is a Sentence, we may note divers 
Things. Firſt, that (22) ſuch Perſors as have not the Uſe of Rea- 


See Part 2. c. 3, 4 ſon or Underſtanding, as mad Folks or Ideots, are juſtly excluded 


* Vide infr. part. 2. from making Teſtaments“: For their Devices being full of Folly, 
. 2, 3, 4, 5 £6. their Deeds muſt needs be void of Diſcretion ; and their Words are 
utterly unworthy the Name of a Sentence: Howſoever ſometimes, 


» Jaf, & Dec. in L. more by Chance than by Cunning, they may ſeem to ſpeak wiſely ®. 


furioſi. C. de teſta. | | 
contra Jo. Andr. Panor, & alios in c. ad noſtram de conſuetud. ext. cum temperament. tamen, ut infra. 2 part. $. 4. 


Secondly, (23) that tho the Teſtator be of perfect Mind and Me- 
mory, nevertheleſs if he ſpeak any Thing unadviſedly ; as if a Man, 
when he is in perfect Health, be demanded who ſhall be his Execu- 
tor, or have his Goods after his Death, (which Queſtion is very com- 
mon), he forthwith nameth ſome Perſon to whom he ſaith, he will 
leave his Goods after his Death; this is not to be taken for a Teſta- 

5 ment or Laſt Will, neither is that Perſon named to be admitted Exe- 
Page e 81 cutor, nor to have his Goods ©; unleſs it be (24) proved, that the 
ue roy e + Teſtator, at the Time when the Words were ſpoken, had Annimum 


teſta. Soc. Jun. conſil. Teſtamdi, that is to ſay, a Mind or Purpoſe then and thereby to make 
179. vol. 2. quod vi- 3 


3 perle- his Teſtament or Laſt Will. Which Mind and Purpoſe muſt be 
gas diligenter. proved by Circumſtances“, (for Words alone are not ſufficient*) 


; anne, $6 Arh. jad. As that he ſettled himſelf ſeriouſly to the Making of his Laſt Will, 
e eee, being then perhaps very ſick, or required them which were preſent to 
conjecture ſufficiant. bear Witneſs of his Will, Gc. Otherwiſe, even as the Opinion of a 
© Gloſl. in F. plane. 


_ 


Tiottoun cbnl. 3. Event of any Suit, is but a Prediction of that which is likely to enſue, 


1 60H 0 3; pan: Judge, being delivered privately, or cxtrajudicially, touching the 


vol. 1. and not the Sentence itſelf, or final Tudement | « 
Nr ) Judgment, whereby the Gy 
L. Divus. Menoch. 3 | verly 


in d. caſ. 496, & plenius infra part. 7. f. 13. 


5 


43 r 


part I. hat a Teftament or Laſt Will is. EI, 


iS. 


oer is decided: (Which Sentence ought to be pronounced judi- 51x fipulatione. ©. 
| cially, after due Examination of the Cauſe f:) So when the Teſtator lou. Spigel. Lexic. 
Loth only foretel, whom at ſome other Time he doth intend to make verb. ſentent. 
nis Executor, this is but a Signification of a future Act“, and ſo not 2333 e * 
te Teſtament it ſelf, wherein is required preſent and perfect Conſent “. tius . ax 
W (25) Much leſs is that to be taken for a Teſtament, when as any one's, e 69. 
Man raſhly, or jcſtingly, affirmeth that he will make this or that Man 1b. 3. Ar 
1 his Executor, when he hath no Meaning at all, neither at that Time, * Hottoman. lib. 1. 
nor any other Time, to make bim Executor. For without Mean- cent. 5: Pore 
W ing, or Conſent of Mind, the Teſtament IS altogether without Lite; i Alciat. parerg. 14 
and is no more a Teſtament, than a painted Lion is a Lion. c. 12. Pariſ. conſil. 
. | Tr | | 127. vol. 1. n. 40,41, 


Hyero. Franc. in L. quicquid de reg. jur. ff. n. 3. 


—_— Thirdly, By this, that a Teſtament is termed a Sentence, there is a 
WE farther Conſideration offered to our Underſtanding, in Reſpect of the 
= Analogy betwixt a judicial Sentence and a Teſtament. Of judicial 
= ( 26) Sentences there be Two Sorts; the one Interlocutory, the other 1 
De nitice k. An interlocutory Sentence is a Decree given by the * Tit. de ſent. & in- 
= |} Judge, betwixt the Bezinning and Ending of the Cauſe, touching ſome ſend. en Jad. C. 
RE incident or emergent Queſtion l. A definitive Sentence is a final De- ! Specul. de ſentent. 
eree, whereby the principal Cauſe and Controverſy is decided, in 9. fpecies. 
_%XE condemning or abſolving the Party convented ”. Theſe (27) Two = gpecul. ubi ſupra, 
RE Scntences have theſe Two contrary Effects. The one of them, that is | 
= to ſay, the Sentence interlocutory, may be revoked at any Time, fo 
long as the principal Cauſe dependeth undecided %, But the Sentence I. quod infiit. f. de 
RE 7efmitive cannot be revoked ®. The (28) "Teſtament of any Man, fo re jud. e. cum ceſſan- 
long as he liveth, may be compared to a Sentence interlocurory. For g. pp; ery bes 
it may be revoked or altered at any Time, and as oft as the Teſtator 22 e ee g 
= will, whilcs he liveth, even until the laſt Breath?: And of theſe the? L. Judex de re jud. 
W Laſt Will prevaileth %. But after his Death, it is compared to a Sen- E 2 yo" 3 
tence definitive”: And as it cannot be revoked by the dead Man, ſo C. Rebuff 55 
i: ought not to be revoked by any other, but obſerved as a Law*, and quod juflit, ubi mul. 
executed as the Sentence of a Judge*. And they are to be puniſhed — 2 
that do hinder the Execution of the ſame . N | 


nem. 


| _ | | | | P L. 4. de Adimen. 
leg. ff. c. Matthæ. de celeb. miſſ. ext, 4h. poſteriore. Inſtit. Quib. mod. teſt. infir. %% Lk 


2 þ O. de ſacroſanct. Eecl. * Olden. de action. claſſ. 5. in prin, u c. Statut. de teſta. cant. c. ſtatuimus. eod. tit. I. 
RR provincial. conſtit, Ebor. 1 x Ty | 


It followeth in the Definition (of our Mill) concerning this Word > 

Will. It (29) is written, that the Will or Meaning of the Teſtator is * Sichard. in Rub. 
the Queen or Empreſs of the Teſtament x. Becauſe the ill doth fla C.n.2. in fin. 
rule and govern the "Teſtament, enlarge and reſtrain it, and in every „ 
Reſpect moderate and direct the ſame , and is indeed the very efficient L. f mihi. f. inlegar. 
Cauſe thereof. The (30) Will therefore and Meaning of the Teſta- EE 1 
tor ought before all Things to be ſought for diligently; and being S 
found, ought to obſerved faithfully *. And (31) as to the ſacred : Vide infr. part. 4. 
Anchor ought the Judge to cleave unto it, pondering not the Words, ES 4 
but the Meaning of the Teſtator. For although no Man be pre- — 
ſumed to think otherwiſe than he ſpeakethe, for the Tongue is the In- « . nora. inftit. de 
rerpreter of the Heart“; yet cannot every Man utter all that he kg., 
thinketh, and therefore are his Words ſubject to his Meaning. And COR 85 
as the Mind is before the Voice, (for we conceive before we ſpeak,) ED 

ſo is it of greater Power; for the Voice is to the Mind, as the Ser- 
vant is to his Lord*, Here might ſeveral Authorities be produced to « D. L. Labeo, | 


D .confirm 


prey 
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10 is What a Teftament or Loft Will 38. Part J. 
onfirm this Point, but the following Inſtances ſhall ſuffice in this 
. The Intention of the Teſtator is called by my Lord Coke, the 


Pole Star, to guide the Judges in the Expoſition of Wills; and where 


the Intention is doubtful, it ought be interpreted by the Law of Na- 
ture, becauſe'that Law is inherent in all Mankind, and therefore it 
muſt be preſumed, that the Intention of the Teſtator was governed 
by that Law rather than by any other Law whatſoever. IR Ot 
= And tho' by our Law the Intention is more to be conſidered than 
F 1 Roll. Rep. 318. the Words, yet ſuch * Intention muſt be collected out of the Words, 
1 ca, #0. and it muſt conſiſt with the Law; and as by the Intention of the 
Lutw. 763. S. P. Teſtator an Eftate in Fee may be created without apt Words, fo it 
| ſhall be a good Deſcription of the Perſon who ſhall take by the De- 
viſe, though he is not particularly named in the Will: As for In- 
ſtance, the Teſtator deviſed his Lands to T. S. to ſell and diſpoſe at 
his Will aud Pleaſure ; this is a Fee-ſample, becauſe by theſe Words 
| | he muſt intend; that he ſhall have ſuch an Eſtate. One 
Dyer 333. A Woman had Two Husbands ſucceſlively, and had Iſſue a Son 
by each of them, then the laſt Husband deviſed his Lands.to her for 
Life, Remainder 70 her next of Kin; now each of the Sons were 
equally of Kin to her, for they were both her Sons; but adjudged, 
that the youngeſt ſhall have the Lands, becauſe it ſhall be conſtrued, 
that the Intention of the Teſtator was, that his own Son ſhall have 
them before his Son in Law. N 
2 And. 17. Deviſe of a Term of Years to a Man and his Heirs; adjudged, 


that the Deviſee ſhall have the 2vho/e Term, for tho he cannot take 


it by the Words of the Will, according to a legal Conſtruction ; yet 
ſince it appears, that the Teſtator intended that the Legatee ſhould 
have what Eſtate he had in the Term, it ſhall go to him. 
But theſe Matters I hold more fit to be handled elſewhere, after the 
Reader is better inſtructed in other material Parts of this Diſcourſe 
of more eaſy Comprehenſion: Which Method if I ſhould not ob- 
ſerve, I might fall into Scy//a or Charybais, leading the Reader into 
Difficulty, or into Deſpair of attaining that which is propounded. For 
which Cauſe it is excellently written by Juſtinian, Si ſtatim rudem 
adbuc & infirmum animum ſtudioſi multitudine ac ©arietate rerum 
oneraverimns, horum alterum aut deſertorem ſtudiorum efficiemus, 
aut cum magno labore ejus, ſape etiam cum diſſidentia, (que plerum- 
que juvenes avertii,) ſerius ad id perducemus, ad quod leviore via 
z Lib. 1. Init. tit. de Auf us fine magno labore, & ſine ulla diffidentia, maturius perduci 
Juſt. & jure, g. 1. Porniſſet *®. 
Where it is ſaid in the Definition of our Mill, the Interpreters do 
gather by this Word Our, that the Teſtator ought to enjoy all Liberty 
and Freedom in Making of his Will; that is to ſay, full Power and 


19 


v Mantic. de conjett. Ability to withſtand all Contradiction and Countermand b. Ang there- 


ult. vol. lib. 1. tit. 3. 
n. 10. 


fore (32) if the Teſtator be compelled by Violence, or urged: by 


1 I. 1. Quod me Threatnings, to make his Teſtament; it being made by juſt Fear, is 


hen cher 2 _ uneffectuall. Likewiſe if he be circumvented by Fraud, the Teſta- 
ib g. & inf. 0 ment loſeth his Force*. For though honeſt and modeſt Interceſſion, 
9 2. or Requeſt, is not prohibited; yet theſe fraudulent and malicious 
he ; nn bat Means, whereby many are ſecretly induced to make their Teſtaments, 
f. & infr. par. 7. f. 3. Are no leſs deteſtable than open Force ', For the Will of the 'Teſta- 
) Olden de Action. tor ought to be free, and therefore if it can be proved, that he was 


F. in prin. & 2 LOS e 
on NN compelled by Violence, or any other unlawful Means, to make a Te- 
| I - | ſtament 
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| my Will, nor thy Teſtament my Teſtament . 
EE rem. C. de excep. rei jud. n. 5. Jo. And. Gem. & Franc. in e. fi part. de teſta. 6. Pariſ. confil. 38. vol. 3. n. 60. & 
nnr. part. 4. f. 11. 4 Bald. (qui nihil ignoravit) & Angel. in L. captator. C. de mil. teſt. Pariſ. con. 3 8. n. 40. 


== Diſcourſe, are not here to be handled. 1 


Part I. What a Teſtament or Laſt Will ee 8 
lament, it would not only be void, but by the Civil Law the Author 
of this Attempt would be puniſhed as. for a Crime, according to the 
Quality and Circumſtances of the Fact. ek e 
Moreover by (33) Occaſion of the aforeſaid Words, our Will, the 
Writers do collect that the Teſtator muſt be ſui juris, that is to ſay, ,, . 


free Man; not in Subjection, as Bondmen and other like Perſons *, &. de teſta. & L. fi 

of whom Mention is made hereafter ”, which have not Liberty to N 55 
ke a Teſtament. Wachs ** 5. 7. 

Lewin (34) by theſe Words, our Mill, are excluded thoſe Wills 

which depend of another Man's Will '. Wherefore if the Teſtator L. captatorias. C. 

ſhould refer his Will to the Will of another; as if he ſhould fay, ] & teſt. mil. 

give thee Leave and Authority to make my Will, and to make Exe- 

cutor for me who thou wilt, (5c. if hereupon thou didſt make a Will 

in his Name, and didſt name an Executor for him, yet this Will is 


I void in Law *. For as thy Soul is not my Soul, ſo thy Will is not Bar. in I. quidam 


ff. de reb. dub. n. 7. 
Bald. in L. Executo- 


By the ſame Law, (7, e.) the Civil Law, if the Teſtator, inſtead 


ok chuſing and naming an Executor, had in his Will directed, that 
FX ſuch a Perſon ſhould be his Executor 2m T. S. ſhould name, this 
would have no Effect, becauſe it would want that which is eſſential 
to a Will, (-7z.) that it ſhould be the proper Will of the Teſtator 
RE himſelf; and it would be contrary to Equity, that the Choice of 
an Executor ſhould depend on any other Perſon than he who hath 
"XX Right to diſpoſe his Eſtate, becauſe the 'Teſtator might be deceived 
in the Perſon ; and beſides, he who is thus choſen would be more 
XXX obliged to him who choſe him than to the Teſtator himſelf, who had 
the Right to name him. 


D 


Furthermore, by Force of theſe Words, of our Mill, the (3 5) Te- 


dament being termed a Sentence, differeth from thoſe other Sentences 

EE which are not of Will: That is to ſay, from that Sentence which is 

the Saying of ſome grave Man; for that is not a Sentence of Will, | 
but of Reaſon *: And from the Sentence of a Judge; for that is not : paul. de caſtr. in d. 
a Sentence of Will, but of Juſtice *. And howſoever the Teſtator L. j. de telta, & 


Paul. de caſtr. & 


os declare his Sentence, that is to ſay, his Teſtament, as he will *: . 
Let the Judge may not pronounce his Sentence as he will »; but he j. de telt. 2 
== muſt judge according to that which is alledged and proved *, (al- In teſtamentis ſtat 


» 


ro ratione voluntas. 


1 though peradventure as a private Man he know the ſame to be untrue, ) Mantic. de conject. 


ſaving in certain Caſes v, which, becauſe they are impertinent to this ult. vol. 1. 6. tit. 14. 


DEW fo . CT 3 u Inſtit. tit. de offic. 
Jud. in princ. L. Illicitus. $. veritas. ff. de offic. præſidis. Tu, fi placeat, videas Jo. Olden. æquiſ. 


| Jurif. interp. Coriſ, I. 3. Miſcel. 20. Covar. lib. 1. var. zeſolut. c. 1. Gentil. Diſputat. vj. & generaliter Legiſtas in d. 
L. Illicitus. & Canoniſtas in c. j. de offic. ord. extr. O wy Au der _— ng 


It foiloweth in the Definition, touching that which we would hare 


l _ after ow Death. By which Words a Teſtament differeth from 
al other Sentences Phong from our Will, and from whatſoever 


Actions which take their Effect in the Life-time of the Teſtator *, * Paul. de caftr. ind. 
L. j. de teſta. ff. Min- 


For (36) a Teſtament reſpecteth that which is to be performed after 
N ſing. in tit. de teſta. 
the Death of the Teſtator: And therefore ſo long _- he liveth, the ordin, Inftc. Cor 


2 is of no Force; but doth take his Strength and is con- in Ruf de telta. extr. 
rmed by the Teſtator's Death By theſe Words alſo we may col- 33 Adim. leg. 


lect the material and the final Cauſe of every Teſtament. Which #,c. Mathe. de cr. 
| | Thing, eb. miſſ. extr. 


What a Teſtament or Laſt Will is. Part I. 


Thing, becauſe I have more amply inlarged hereafter, let this ſuf. 
fice, which hath been ſpoken, for a Taſte only of ſuch Fruit as 


* 


grow in this Garden. 


' 


6. IV. The Definition of a Laſt Will. 


2. Wherein the Definition of a Laſt Will doth agree or differ, 
evith or from the Definition of a Teſtament. ___ 
3. Of the Difference betwixt theſe Two Words, Lawful and Juſt. 
4. Of the Diference betwixt theſe Two Words, Diſpoſition and 


Sentence. | 


l Laſt Will is thus defined; (1) Ultima coluntas eſt legitima dif. 
v Francif, Mantica poſitio de eo quod quis poſt mortem fieri velit *®. A Laſt Will "MP 
- * _ 1 9 is a lawful Diſpoſing of that which any would have done after Wm 
FE (2) Definition differeth not from the Definition of a Te- 
ſtament, ſaving in Two Words; that is to ſay, inſtead of ju/fa ſen- 
tentia, a juſt Sentence, which is in the Definition of a Teſtament, il 

e Supr. $. 2. & f. 3. here is /#gitima diſpaſitio, a lawful Diſpoſing ® Now if we ſhall 
a conſider the Difference betwixt theſe Words, juſta ſententia, and Je- WK 
gitima diſpoſitio, then ſhall we underſtand the full Difference betwixt . 
a Laſt Will and a Teſtament, (either being underſtood according to 
this Definition:) For in the reſt both the Definitions do agree; and 
that which hath been or may be ſaid of the one, may alſo be verified 
of the other. wel, | 'Y 
Lawful (3) and juſt do thus differ: This Word Lazwwful hath not = 

all the Signitications which be included in the Word 7ſt. For al- 
beit by this Word Lazwful is excluded whatſoever is wicked, or 

whatſoever is contrary to Juſtice, Piety, or Equity, or contrary to 

« Spiegel. Lexic.verb. good and wholſome Manners, as well as by the Word Zuft “: And 


8 * Boi o-N 

„ N 
e e I7u "Rr. 
ST GR TIME . 


legitimum. although the Word Lau may alſo ſignify ſolemn, or furniſhed 
© Gloſl. in c. confan- with ſuch due Rites as Law requireth ©, as well as the Word Fuf ; 
2 e ben. Ar te qoth: Albeit alſo that the Word Larful in ſome Senſe do fienify WR 
* I. Certo. g. ult. de perfect *, that is to ſay, not wanting any Thing which the Teſtator 7 
3 meant to utter *: Yet it doth not ſignify perfect in ſuch an excellent ; 
b e $. 3. n. 9. or ſpecial Senſe as doth the Word 7ſt; that is to ſay, having ſuch 7 
u Mantic. de conject. Perfection as is requiſite for the Form of a Teſtament, and is proper 
Os l. 1. tit. 4 thereunto; namely, the Appointing of an Executor, by the which 


Form a Teſtament differeth from all other Laſt Wills, of what Kind 
i Supra F. 3. n. 19. ſoever they be.. 

| This Word (4) Diſpoſitio is ſometimes taken for a Quality of the 
* Jo. Caſus Oxon. Mind, or unperfect Habit, that is to ſay, an Inclination or Affection k. 


3 3 In this Place it doth ſignify an Act proceeding from a firm Purpoſe or 


| Mantic. de conject. Reſolution , like as the Word Sentence in the former Definition *. 
ale vol. kb. 1. bi. 4 And albeit this Word Sentence ſeems to inſinuate a greater Heed, or 
un Supra F. 3. n. 20. i . . 9. 

a more diſcreet Conſideration to be taken in the Diſpoſing that we 
would have done after our Death, than the Nature of this Word 
- » Vide infra part. 1. Diſpoſition doth inforce: Yet no Laſt Will is of any Force {ine ani- 
9.13. mo diſponendi, no more than is the Teſtament ine animo teſtandi ". 
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ſiegnify a little Book or Writing *. The Reaſon wherefore it is ſo 
called, doth ſtraightways appear. 


d. V. The Definition of a Codicil. 
1. This Word Cadicil fienifieth a tintle Book. 


2. A Codicil rightly defined. 


z. Trw the Definition of a Codicil doth agree with the Definition 
of a Teftament,' or differ from it. 
4. The Signification 'of the Word Juſt in this Definition of a 
Codicil. ws RE ARE IEATs RT a TRE 
5. A Teftament is called a great Mill, and a Codicil a little Mil. 
6. Of the Invention of Codicils. © © „ # 
7. Codicils may be made in Writing, or without As 5 
8. Codicils may be made, either by him who hath made a Teſta- 
ment, or who dieth Inteſtate. „ 9 


o 


- 9. Who muſt pay the Legacies sen in a Codicil by him who dieth 


10, Codicils be reputed Part of the Teſtament, whether they be 
made after, or before the Teſtament. = | 
11. Codicils and Teſtaments do agree in the efficient Cauſe ; but 
they have contrary Efetts. | 
( \Odicillus, a Codicil, is a Diminutive of Codex *, a Book. And + Codicittus a Codice. 
_ fo this (1) Word Chdicil, being rather Latin than Engliſh, doth Codex rurſus dicitur 
a caudice, ſiquidem 
codex ſignificat con- 


textum tabularu' quæ 
priſcis temporibus ap- 


1 10 | tabantur cera ad ſcribendum, tametſi loco tabularum pergameni & chartæ commodior ſucceſſerit uſus. Olden. de actio. 
i 5 claſſ. quint. in princ. Spiegel. Lexic. verb. codicil. d Gloſſ. in Rub. inſt. de codicil. 


A Codicil is diverſly defined of divers. In my Opinion (2) is it 


WE rightly defined after this Manner e: Codicillus eft coluntatis noftree « Sic enim a pleriſ. 
ata. ſerrentia de eo quod quis poſt mortem ſuam fieri velit, abſque due defnitur, ut fit 


—_—_ Exccutoris conſtitutione %. A Codicil is a juſt Sentence of our Will. ume voluntas mi. 


nus ſolennis abſque 


| 1 touching that which any would have done after their Death, without bæredis inſiitutione. 
= thc Appointing of an Executor. Which Definition (3) doth agree al- Q def ritio vix ar- 


woſt Word for Word with the Definition of a Teſtament: Saving that 
== ſome Words are here expreſſed which are there omitted „ abſque Ex- codicillus a legato, 


ridet, ut qua vix in- 
telligam qui differat 


1 ccutoris conſtitutione, without the Appointment. of an Executor. By dum & thud videa- 


tur voluntas ultima 


Force of which Words the Codicil is made to differ from a Teſta- abſque hæredis infti- 


: peculiar Senſe ; 


ment: For a Teſtament can no more conſiſt or be without an Execu- wtione, nec magis 


tor, than a Codicil can admit an Executor f. By the (4) ſame Words . 8 "eſt 


: | alſo is reſtrained that ſpectal Signification of. the Word Fuſs, which codicillus. Paulus de 


in the Definition of a Teſtament 1 th that ſin Pi ion ES 5 1, 6 
t importeth that ſingular Perfection þ Corr. in Rub. 


; | and proper Form whereby a Teſtament differeth from all other Kinds de teſt. ext. par: j. 


of Wills s. For here this Word Juſt is not only deſtitute of that u. 3. 


LE | | 8 4 2 © Mantic. de conject. 
but it doth not ſo much as ſignify ſolemn, or furniſh- ah. vel ib tit. 8. 


ed with teſtamentary Rites or Formalities b. For a Codicil is an un- Supra f. 22 
folemn Laſt Will . So that by the Word Juſt in this Definition is | Intellige, diredo, 


1 | | 4 blique « 
excluded that which is unlawful, and that Perfection only included fdei commiſſum f- 


which may ſtand with the Nature of a Codicil k. Whereupon (5) reditas codicillis jure 


the Writers conferring a Teſtament and a Codicil together, and per- rer p _— 


MT 7 I as celving cil. Adde Vaſque de 

„Ag. Lb ed 1 5 3 f ſiucceſſ. creat. lib. 3. 
1147 1 e extat Ampliationibus octo, & ſex Limitat. ornata.  _ De qua ſupra F. 3. n. 19. h Minſing. 
$. 4. n. 3. 


1 Graff. Theſaur. com. op. F. Codicil. in prin. E De cujus vocabuli ſignificatione, ſupra 
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| fait olim codicillo Tingly *, that is to ſay, inſtead of a Teſtament, when the Teſtator 


4 What a Tefament or Laſt Mid is Tat I 


85 Ceeiving the Odds betwixt the one and the other, they call a Teſta. 
1 Accurl. & ali in ment à great Will, and a Codicil a little Will '. A Codicil by In- 
1 tendment of Law, is either to alter, explain, add, or ſubſtract ſome. 
de Codicil. C thing from the Will; and wherever it is added to a Teſtament, and 

the Teſtator declares that it hall be in Force; in ſueh Caſe, if the 
Will happens to be void for want of thoſe Solemnities required by 
Law, yet it ſhall be good as a Codicil, and be obſerved by the Ad- 
miniſtrator ; it is true, Executors cannot regularly be appointed in a 
Cpaicil, but yet they may be ſubſtituted according to the Will of the 
'Teſtator, and the Codicil is till good. NE 
That it alters a Will, appears in the following Caſe, (oiz.) The 
Teſtator being ſeiſed in Fee, deviſed the Lands to his Wife dum ſola, 
Gc. and after the Determination of that Eſtate, then to his and her 
Heirs, paying to his Wife 26/. per Aunum during her Life, and 
charged other Lands of which he was ſeiſed in Fee to pay Annuities 
to younger Children, and with 00/7 to be paid to his Daughter 
afterwards by a Codicil he deviſed all his Lands to Truſtees, and 
their Heirs, to the Uſe of his eldeſt Son and his Heirs, for ſo long 
'Time as he or they ſhould ſuffer the Wife and Children quietly to 
enjoy the Annuities and Loy: and if he ſhould interrupt them, 
then he deviſed all his Fee-ſimple Lands to his Wife, and to his Two 
younger Sons and their Heirs; adjudged, that this Deviſe to his eldeſt 
Son by this Codicil was good, and that he had it not by Deſcent 
but by Purchaſe, þecaufe the firſt Part of his Will was corrected by 
the Codicil. Moor 726. | Diegby's Caſe, 
So where the Teſtator deviſed all his real and perſonal Eſtate to 
his Executors, and their Heirs, in Truſt, to pay his Debts and Le- 
gacies, (vig.) 1800/. Legacy to one inter, the like Sum to one, 
Bampfeild, and 2500 l. to one Varr, and ſeveral other Legacies ; 
and having 7500/. in his Cloſet, he by a Codicil declared his Mind 
to be, that the Money in his Cloſet ſhould be diſpoſed by Anne Ro- 
gers, among ſuch poor People, and in ſuch Manner as he had di- 
reed her; and the Legatees having received their ſeveral Legacies 
out of the Money in the Cloſet, it was decreed they ſhould repay 
it, and that the ſame ſhould be applied according to the Direction 
and Intention in the Codicil. Rep. of Cafes tu Chancery, fol. 460. 


Nempe ut end- When (6) Codicils were firſt invented, they were uſed very ſpa- 


menti, non ut cibi, 


rum uſus. Olden. had not Opportunity to make a 'Feſtament, by Reaſon of the mani- 
1 ; fold Solemnities thereof * ; which were omitted in a Codicil : Or 
codicilli. ff. de codi- elſe as Additions to the Teſtament made, when as any Thing was 
eil. Inſtit. cod. tit. omitted in ſuch a Teſtament, which the Teſtator would add; or ſome» 
„Uhl. ind. de thing put in, which the Teſtator, upon better Advice, would detract. 


0 Which Emendation of the Teſtament was always done by Way of 
4 . Codicil . And this was that Reaſon (whereof I ſpoke before) 


Cujacius in tit. de co- Wherefore this Kind of Laſt Will was termed a Codicil ; that is to 
dicil. C. ſay, a little Book or a little Writing. 2 

Concerning (7) the divers Kinds of Codicils, although it be de- 
+ Value de ages nied by ſome, that there be ſuch Two Kinds of Codicils as there is 


* 


crea. 1.3.5. 35. n. Of Teſtaments, e. written and nuncupative *: Yet it is granted of 
the more Part, that a Codicil may be made either in Writing or: 


27. Graſſ. Theſaur. 
OD A without Writing *. 


5 Gloſl. in Rub. de codicil. C. Miofing. in Rub. de codicil. Inſtit. Weſenb. in tit. de. jure codicil. ff. quamvis abuſive. 


dici codicillos operteat conditos ſine ſcriptis, quum codicillus ſit parvula ſcriptura. | 
„„ © Moreover 


* 
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"= Morcover it is granted of all, that a (8) Codicil may be made . L. conficiuntur in 
aber by him which dieth Inteſtate, or by him which dicth with a fg. # de jure Co- 


3 ig laſt te codicil, 
| . : | TEE t, de Cll, 
e Legacics therein given muſt be paid by him that ſhall have the 
QAdminiſtration of the Goods of the Deceafed, as if he were Execu- 

tor lofomuch that if the Codicil were made long before the Death * L. ab intetat. f. de 
of the Party now deceaſed, who after the Making of the Codicil did _ er- 
beget a Child, to whom the Adminiſtration of the Goods is commit- Brook Abrid. tit. De- 
| ted, (whether he were born during his Father's Life, or after his Fa- viſe, n. 35. 
| ther's Death;) he ſhall be charged with the Payment of the Legacies, | 
as if he had been born when the Codicil was made“. . L. ab inteſtat. L. 


8 . ſi quis. F. ſed etſi. L. 
gravi. L. is qu. ff. de jure codicil. Minſing. in D. F. non tantum Jaf. Sichard. & alii in L. j. C. de codicillis. 


| If the (10) Codicil be made by him which hath a Teſtament; then 323 ﬀ. 
E whether the ſame were made befofe or after the Teſtament*, it is re- » igel Method jr. 
E outed for Part and Parcel of the Teſtament ?, and is to be performed civil. part. 4. lib. g. 
Jas well as the Teſtament : Unleſs being made before the Teſtament, 9 1 
Tit appears to be revoked in the Teſtament, or be contrary to that ind. 5. 5 
ich is contained in the Teſtament “. | Ignſtit. de codicil. 
And where there is a Teſtament, the Executor is bound by the 
= Civil Law to execute the Diſpoſitions of the Codicils; but where 

chere is no Teſtament, then the Heir at Law or next of Kin is to 
dc it in the ſame Manner as an Executor, who is inſtituted by a Te- 

= ſtament. 2 Dom. 140. Toe 
—_ CcCodicils (11) and Teſtaments do both agree in the efficient Cauſe, 

(as they do in divers other Things *:) Yet nevertheleſs they have 4 Þ. ee 
EE many contrary Effects. They agree in the efficient Cauſe, becauſe fert 4 caſus, in qui- 
every Perſon which may make a Teſtament, may alſo make a Codi- -_ convenit codicil- 
eil; and whoſoever cannot make a Teſtament, the ſame Perſon cannot part. e. eng 
WE make a Codicil. . In lib. quem ap- 


| | 3 3 | 3 pellant, Flores ulti- 
marum voluntatum, octo numerantur differentiz inter codicillos & teſtamenta, quarum tamen pars maxima jam eſt ex- 


W tinta, © Bar. & alii in L. 2. de leg. 1. j. Graff. Theſaur. com. op. 5. codicil. n. 2. qui affirmat hoc procedere 
von ſolum prohibente jure, ſed etiam prohibente ſtatuto teſtar. L e 


They have divers contrary Effects. For firſt, whereas no Man can 

die with Two Teſtaments, (becauſe the latter doth always infringe the 

& former *:) Yet a Man may die with divers Codicils, and the latter * 5. poſterior. Inſſit. 

& doth not hinder the former, ſo long as they be not contrary *© Ano- Wib. mod. teſta. in- 
ther contrary Effect is this: If Two Teſtaments be found, and it doth . cum proponat. 

not appear which was the former or latter, both Teſtaments are void f. C. de codicil. 

But if Two Codicils be found, and it cannot be known which was 5 88 

frſt or laſt, and one and the ſame Thing is given to one Perſon in one toll. C. TT OR 
| Codicil, and to another Perſon in another Codicil; the Codicils are 

q — — — = Perſons therein named ought to divide that Thing , 61,7 & DD in d. 


| I.. cum proponat. 
Graſſ. Theſaur, com. op. F. codicillus, ubi atteſtatur hanc op. eſſe com. 


| The Teſtator made his Will, and T. S. Executor; afterwards by 
a2 Codicil he declared, that his Will was, that R. R. ſhould have the 
Bond in which he was bound to pay 20 J. to the Teſtator, and died, 
17. proved the Will but not the Codicil; thereupon R. R. exhibited 
3 a Bill in Chancery againſt him to compel him to prove it; but ad- 
budged, that no Relief could be had in Equity till the Codicil was 
; | | proved, 


| What a Teflament or Laſ Will is Pan 1 


: - ceiving the Odds betwixt the one and the other, they call a Teſta. 
Accurſ. & alii in ment à great Will, and a Codicil a little Will. A Codicil by In. 
3 tendment of Lay, is either to alter, explain, add, or ſubſtract ſome. 
de Codicil. C. thing from the Will; and wherever it is added to a Teſtament, and 
the Teſtator declares that it hall be in Force; in ſuch Cale, if the 
Will happens to be void for want of thoſe Solemnities required by 
Law, yet it ſhall be good as a Codicil, and be obſerved by the Ad- 
miniſtrator ; it is true, Executors cannot regularly be appointed in a 
Coaicil, but yet they may be ſubſtituted according to the Will of the 
Teſtator, and the Codicil is ſtill good. . LJ 
That it alters a Will, appears in the following Caſe, (oiz.) The 
Teſtator being ſeiſed in Fee, deviſed the Lands to his Wife dum ſola, 
Oc. and after the Determination of that Eſtate, then to his and her 
Heirs, paying to his Wife 26 . per Aunnum during her. Life, and 
charged other Lands of which he was ſeiſed in Fee to pay Annuities 
to younger Children, and with 0p to be paid to his Daughter; 
afterwards by a Codicil he deviſed all his Lands to Truſtees, and 
their Heirs, to the Uſe of his eldeſt Son and his Heirs, for ſo long 


14 


FTPime as he or they ſhould ſuffer the Wife and Children quietly to 8 


enjoy the Annuities and bene ; and if he ſhould interrupt them, 
then he deviſed all his Fee-ſimple Lands to his Wife, and to his Two 
younger Sons and their Heirs ; adjudged, that this Deviſe to his eldeſt 
Son by this Codicil was good, and that he had it not by Deſcent 
but by Purchaſe, becauſe the firſt Part of his Will was correQed by 
So where the Teſtator deviſed all his real and perſonal Eſtate to 
his Executors, and their Heirs, in Truſt, to pay his Debts and Le- 
gacies, (pig. ) 18004. Legacy to one Viuer, the like Sum to one, 
Bampfeild, and 2500 l. to one Varr, and ſeveral other Legacies; 
and having 7500/. in his Cloſet, he by a Codicil declared his Mind 
to be, that the Money in his Cloſet ſhould be diſpoſed by Anne Ro- 
gert, among ſuch poor People, and in ſuch Manner as he had di- 
rected her; and the Legatees having received their ſeveral Legacies 
out of the Money in the Cloſet, it was decreed they ſhould repay 
it, and that the ſame ſhould be applied according to the Direction 
| and Intention in the Codicil. Rep. of Cafes iu Chancery, fol. 460. 
= Nempe ut eo When (6) Codieils were firſt invented, they were uſed very ſpa- 
fut im codicillo ringly w, that is to ſay, inſtead of a Teſtament, when the Teſtator 
rum uſus. Olden. had not Opportunity to make a 'Feſtament, by Reaſon of the mani- 
A fold Solemnities thereof “; which were omitted in a Codicil e: Or 
codicilli. f. de codi- elſe as Additions to the Teſtament made, when as any Thing was 
ol. Inſtit. cod. tit. omitted in ſuch a Teſtament, which the Teſtator would add; or ſome- 
„. Ute. infx. de thing put in, which the Teſtator, upon better Advice, would detract. 
cod. Which Emendation of the Teſtament was always done by Way of 
4 5 cm N. Codicil . And this was that Reaſon (whereof I ſpoke before) 
Cujacius in tit. de co. Wherefore this Kind of Laſt Will was termed a Codicil ; that is to 
dicil. C. ſay, a little Book or a little Writing. 
Concerning (7) the divers Kinds of Codicils, although it be de- 
A Vaſque de faccer, Died by ſome, that there be ſuch Two Kinds of Codicils as there is 
crea. 1.3.4. 35. n. of Teſtaments, i. written and nuncupative *: Yet it is granted of 
27. Grafl. . 4 the more Part, that a Codicil may be made either in Writing or 
a 9, 5 = without Writing . 
_ * Gloſf. in Rub. de codicil. C. Minfing. in Rub. de codicil. Inſtit. Weſenb. in tit. de. jure codicil. ff. quamvis abuſive. 
dici codicillos operteat conditos fine ſeriptis, quum codicillus fit parvula ſeriptura. 


2 5 Moreover 


Part I. What a 1. eſt ament or Laſt Will is. N 1 15 


orcover it is granted of all, that a (8) Codicil may be made . I. conficiuntur in 

bo by him __ dicth Inteſtate, or by him which dieth with a Gel: ; hoo an 4 
25 ; 85 | it, e ici . 

TORT Codicil be made by that Perſon which dieth Inteſtate, 
the Legacies therein given muſt be paid by him that ſhall have the 
Adminiſtration of the Goods of the Deceafed, as if he were Execu- 
tor: Inſomuch that if the Codicil were made long before the Death t L. ab inteſtat. ff. de 
of the Party now deceaſed, who after the Making of the Cod ici] did geo 1 71 
beget a Child, to whom the Adminiſtration of the Goods is commit- Brook Abrid. tit. De- 
ted, (whether he were born during his Father's Life, or after his Fa- vie, n. 35. 
ther's Death;) he ſhall be charged with the Payment of the Legacies, | 
as if he had been born when the Codicil was made“. vD.L. ab inteſtat. L. 


3 . . ſi quis. F. ſed etſi. L. 
gzravi. L. is qu. ff. de jure codicil. Minſing. in D. 5. non tantum Jaſ. Sichard. & alii in L. j. C. de codicillis. 


If the (10) Codicil be made by him which hath a Teſtament; then * L. conficiuntur. f. 


nel wt on Or roy] 
Ws whether the ſame were made before or after the Teſtament*, it is re- 7 Vigel. Mats, 


: us Vigel. Method. jur. 
puted for Part and Parcel of the Teſtament ?, and is to be performed civil: part. 4. lib. 9. 


N 5 00 | inane c. 23. in prin, 
as well as the Teſtament : Unleſs being made before the Teſtament, 573 "od ere 
ti appears to be revoked in the "Teſtament, or be contrary to that ind. 5. Non tantum, 
WW which is contained in the Teſtament *. 68 Inttit. de codicil 
= And where there is a Teſtament, the Executor is bound by the 


55 Civil Law to execute the Diſpoſitions of the Codicils; but where 
WE there is no Teſtament, then the Heir at Law or next of Kin is to 


ſtament. 2 Dom. 140. 


WE (as they do in divers other Things :) Yet nevertheleſs they have 
many contrary Effects. They agree in the efficient Cauſe, becauſe 


30 it in the fame Manner as an Executor, who is inſtituted by a To- 
Codicils (11) and Teſtaments do both agree in the efficient Cauſe, 
Roland. B. non de 


arte Notari, ubi re- 
fert 4 caſus, in qui- 


WE cvcry Perſon which may make a Teſtament, may alſo make a Codi- 4 — ned 
—_—_ -. 8 | | ae a 
BE cil; and whoſoever cannot make a 'Teſtament, the ſame Perſon cannot Aer ug 


part 2. c. 8. fol. 561. 


make a Codicil*. N 5 
—_— | | pellant, Flores ulti- 


marum voluntatum, octo numerantur differentiz inter codicillos & teſtamenta, quarum tamen pars maxima jam eſt ex- 
tincta. © Bar. & alii in L. 2. de leg. 1. j. Graff. Theſaur. com. op. 5. codicil. n. 2. qui affirmat hoc procedere 
non ſolum prohibente jure, ſed etiam prohibente ſtatuto teſtar. | LES 


They have divers contrary Effects. For firſt, whereas no Man can 
die with Two Teſtaments, (becauſe the latter doth always infringe the 
former*:) Vet a Man may die with divers Codicils, and the latter 4 $. poſterior. Inſlit 
doth not hinder the former, ſo long as they be not contrary *. Ano- - ee 
ther contrary Effect is this: If Two Teſtaments be found, and it doth e L. cum proponat. 
not appear which was the former or latter, both 'Teſtaments are void*, C. de codicil. 
But if Two Codicils be found, and it cannot be known which was 5 
firſt or laſt, and one and the ſame Thing is given to one Perſon in one toll. C. 
Codicil, and to another Perſon in another Codicil; the Codicils are 


not void, but the Perſons therein named ought 10 divide that 


betwixt them s. Th ing s Gloſſ. & DD. in d. 


L.. cum proponat. 
Graſſ. Theſaur. com. op. 5. codicillus, ubi atteſtatur hanc op. eſſe com. 


The Teſtator made his Will, and T. S. Executor; afterwards by 
= 2 Codicil he declared, that his Will was, that R. R. ſhould have the 
_ bond in which he was bound to pay 20 J. to the Teſtator, and died, 
1. proved the Will but not the Codicil; thereupon R. R. exhibited 
a Bill in Chancery againſt him to compel him to prove it; but ad- 
judged, that no Relief could be had in Equity till the Codicil was 
„„ ons; 
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What a Teſtament or Laſt Will is. Part J. 


proved, and that muſt be in the Spiritual Court; and that when it 


was proved and made Part of the Will, then it would be proper to 


be relieved againſt this Bond. Hardes 96. Took verſus Fits John. 
The Husband made his Will and his Wife Executrix, and after 
ſome Legacies, he deviſed the reſiduary Part of his Eſtate: to her, 
who afterwards died in his Life-time; then he made a nuncupative 
Codicil, and gave to George Robinſon all that he had given to his 


Wife, and died; adjudged, that this nuncupative Codicil was good 


notwithſtanding the Statute of Frauds ; for the Wife dying before the 
Teſtator, the Deviſe of the Reſſduum to her was void, and by Con- 
ſequence there was no Will as to that Part, therefore the nuncupative 
Codicil was quaſi a Will for ſo much, and was no Alteration of the 
Will in reſpect to that, becaule there was no ſuch Will, its Operation 
being deſtroyed. Raym. 334. | 
So where the Teſtator made his Will, and deviſed ſeveral Lega- 
cies, and then a Legacy of 50 J. to D. Y. by Fraud or Force, this 
laſt Legacy is void, and therefore the Teſtator by his Codicil may 
deviſe it to another, for tis an original Will as to that 50/, Raym. 

Fo FEE | E | | 
” The Teſtator made a Will and his Brother Executor thereof, to 
whom he deviſed all his real and perſonal Eſtate; afterwards he mar- 
ried, and by a Codicil made his Wife Executrix ; now, tho the per- 
ſonal Eſtate was expreſly deviſed to the Brother, and not to him as 
Executor only, yet it was decreed for the Executrix. 1 Fern. 23. 

The Teſtator by his Will deviſed 10004. to his Wife in full Sa- 
tisfaction of her Dower, Oc. and about Five Years afterwards by a 
Codicil written by himſelf in theſe Words, (oiz.) Whereas there is 
1oool. given to my Wife by my Will, I now give 16001. and what 
was in my former Will to my Wife, and that his former Will ſhould 


ſtand in Force notwithſtanding this Codicil; decreed, that ſhe ſhould 


have the 1600 “/. and not both theſe Sums. Rep. of Caſes in Chan- 
cery, fol. 290. 5 T | 


'The Teſtatrix deviſed a Jewel to her God-daughter, wiſhing ber 
all Happineſs, and 500 J. afterwards by a Codicil ſhe deviſed to 


the ſame Perſon 500 J. in Silver; in this Caſe it was decreed, that 


ſhe ſhould have both theſe Sums. Ibid. fol. 294. 

The Teſtatrix by her Will inter alia gave to her Nieces A. B. and 
C. pecuniary Legacies, vis. to 4. and B. 200 l. a- piece, and to her 
Niece C. 400 J. She afterwards by a Codicil bequeathed to her ſaid 
three Nieces A. B. and C. 50/. a Year, for their Lives. Held, that 
the Annuities by the Codicil, though given to the ſame Perſons that 
were pecuniary Legatees by the Will, and though of greater Value, 
yet ſhould not be taken to be a Satisfaction for the pecuniary Lega- 
cies by the Will; becauſe the Annuities are not ei generis, and 
the Annuitants might die the next Day after the Death of the Teſta- 


trix, and conſequently the latter Gifts, inſtead of being a Bounty, 


might be a Prejudice, if taken to be in Satisfaction of the Legacies 
by the Will. Maſters v. Maſters, 1 Williams 421. 

Finally it is to be noted, that there be divers Words which are 
common, or indifferent either to make a Codicil or a Teſtament. In 
which Caſe, whether the Judge is to pronounce for a Codicil or a Te- 


> Inf, parte 4. f. 5. ſtament, is hereafter diſculled l. 


4 
6. VI. The 
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„ : 5 2 20 8 . c ' Conſtat plures eſſe 
Legacy, which I omit, becauſe this one is ſufficient * Wherein (2) Legati de 


part I. Mhat a Teftament or Laſt Will is, 
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| _ V The Definition of a Legacy. 


1. What is a Legacy. 7 
b Bar Things 5 1 conſidered in this Definition. 
3. Every Legacy proceedeth of the Liberality of the Teftator. 
4. How a Legacy differeth from a Gift in regard of Death, or . 
from other Gifts. . 
5. Not lawful for the Legatary to take his Legacy by his own 
ſole Authority. 2 LP | | 1 
6. Legacies payable, as well by the Adminiſtrator as by the Exe- 
cutor. ih 5 
7. Divers Kinds of Legacies in Times paſt. 
8. The Diſtinction of Legacies confounded. | = 
9. Who may give and receive Legacies, and how Legacies may 
be diſpoſed, and of good Legacies. 


X Legacy (otherwiſe termed by our common Lawyers a Deviſe *) . Terms of Law, 
is (1) a Gift left by the Deceaſed, to be paid or performed by 2 65 Devik. 
the Executor or Adminiſtrator ®. There be other Definitions of a J. Inſtit de lega. 


Legati definitiones, 


W Four Things eſpecially are to be noted. | aliam Florentini, a- 


liam Modeſtini, a- 


; 1 | liam Juſtiniani, - quarum nulla eſt quam unus aut alter non tentavit evertere: Sed fruſtra quidem ſudarunt omnes; 


1 | quippe quorum fractis argumentis nullam harum non per ſe juſtam, legitimeque traditam, clariflime oſtendit D. Gentilis 
SE Oxonienſ. hodie Legiſtarum decus, lib. 1. Lection. & Epiſtol. c. 14, 15, 16. | 


Firſt, In that it is called 2 Gift, it argueth that it (3) proceedeth 
of the mere Liberality and free Good Will of the dead Man; and 
conſequently, that he is not of Neceſſity tied thereunto *, Ph oi, Je 
Secondly, In that it is /eft, it (4) differeth from other Gifts; not“ r int. .. 
only thoſe which are called Deeds of Gift, executed in the Life-time 
of the Donor; but alſo from thoſe Gifts 2which be made in Cunſide- 
ration of Death, wherein the Things given are delivered by the Te- 


ſtator in his Life-time, to become their own to whom they are deli- 


vered, in caſe the Teſtator die. For Legacies are not delivered by * . J. Inſtit. de Po- 
the Teſtator, but are to be paid by his Executor, or Adminiſtrator . f. J Quorum legs, | 
And Thirdly, Becauſe the Legacy is to be paid by the Executor or f. I. non dubium, 
Adminiſtrator, (as appeareth by the Definition) it is noted, (5) that ©: Se bb. 
it is not lawful for the Legatary to take his Legacy by his own fol. 94. fs ** 
ſole Authority * (Only the Executor may of his own Authority en- . P. L. non dubium. 
ter to the Goods and Chattels of the Deceaſed b.) Otherwiſe, if the ranger oo 
Legatary preſume to be his own Carver, and do enter to the Poſſeſ. Eccleſiaſtical * Pro- 
ſion of the 'Fhing bequeathed, withour Delivery or Conſent of the Songs, 5 2. 417 
Executor, he thereby loſeth his Legacy *: Except in certain Caſes, P. L. non dubium. 
whereof hereaſter k. | | 5 r 
Fourthly, In that here is Mention as well of the Adminiſtrator as 7 5 l 


of the Executor, the Meaning is, that (6) not only thoſe Legacies 
are due, which are left in a Teſtament wherein is appointed an Exe- 
cutor, and where the Party doth not die Inteſtate ; but thoſe Lega- 
cies allo which are left in a Codicil or Laſt Will, wherein no Exe- 


cutor is appointed, and where the Party dieth Inteſtate |; Which i x. 3 In- 


Legacies as they be due, ſo are they payable in both Caſes; in the flit. de Codicil. 
| FP done 
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r 


. ® Fod. 5. non autem. one by the Executor, and in the other Caſe by the Adminiſtrator 5 


2 Ee catel her Nay more than this; if any Legacy be left in a Teſtament, although 

: the Executor therein named cannot be Executor, or do refuſe the 
Executorſhip, and ſo the Party die in a Manner inteſtate, and there. 
e Stat. H. 8. an. 21. upon Adminiſtration of his Goods is granted, according to the Statutes 
e Poole Abride tt. Ok this Realm“: In this Caſe alſo, by the Laws and Cuſtoms of this 
tefta. n. 20. lf bark. Realm, the Legacies be due and payable by the Adminiſtrator *, tho 


y. F. 19. it be otherwiſe by the Civil Law “. 
P L. j. in fin. de In- | 3 
juſt. teſtam. L. fidei commiſ. de Leg. j. Imperator. de Leg. 2. ff. Graff, Theſaur, com. op. 5. legatum q. 8. 


TY. im. inſtit. 1 2 . . 
* olim. inſtit. Dr gindicationem *, per damnationem *, per finendi modum *, per 


Ali legunt per ven- præctptionem.. That is to ſay, by Challenge, by Condemnation, 
dicationem, ut Por. by Suffering, by Foretaking. Being ſo diſtinguiſhed, by Occaſion of 


clus, & Minſing. in 


d. 5. ſed olim. a certain * or Formality of Words aſſigned to every Kind of 
* i. e. obligationem, Legacy; with ſeveral Actions or Remedies aſcribed to every ſuch 
vel condemnationem. Legacy, for the Recovery thereof *, But afterwards the (8) Laws 


ti. e. ante captio- 


nem. Minſing. in d. being more favourable to dead Men's Wills, this preciſe Solemnity 


5 . of Words was taken away, and Liberty granted to make Bequeſts by 


legstorum exempla. any Manner of Words. (As elſewhere more fully *.) Whereby 


1. Titius rem il- in the End all Legacies became of one and the ſame Nature, and 


_—— are all at this preſent recoverable by like Actions . Which by the 


dare. z. Heres Civil Law is threefold * With us, if the Executor detain the Le- 
meas ande Titium gacy, or do {lack the Performance of the Teſtator's Will, the Lega- 
ibique habere. 4. Ha. tary Muſt ſue the Executor in the Eceleſiaſtical Court, for the ſame 


res prædium illud Legacy ſo detained or not ſatisfied For farther Confirmation here- 


wp __ in d. Of, I have ſet down cerbatim that which I find written by that learn- 


* Legato videlicet ed and no leſs religious Man, Doctor © Chſen, (as I take it,) in that 


per vindicationem worthy Work, intituled, An Apology for ſundry Proceedings by Ju- 


pokes alma rifdittion Ecclefraftical, Part 1, cap. 3. whoſe Words are theſe: 


ro, perſonalis naſce- An Executor may ſue another in a Spiritual Court touching his Te- 
batur. Sinendi mo- ſtator's Goods, in this Caſe; ois. If a Man deviſe or bequeath Corn 
do relictum, ſola le- \ | ; 

gatarii autoritate fine g O Wing, Or Goods, unto one, and a Stranger will not ſufter the Exe- 
vitio capitur: lega- cutor to perform the Teſtament; for this Legacy he ſhall ſue the 
8 letze fem. Stranger for it in a Spiritual Court © But if a Man take from the 
h 


batur. Minfing. & in t Iritua G - 
in, 5. Er li. of Treſpaſs, and not ſue in the Spiritual Court: For Executors can 


„I. 5. C. com. de not ſue for the Goods of their Teſtator in a Court Eccleſiaſtical, but 


tega. F. noftra. In- at the Common Law f. Alſo Tenants may be ſued at the Common 
it. de oy 4. $. 4, Law by Executors or Adminiſtrators for Rent behind, and due to the 
D. F. noftra, Inſtit. Teſtator in his Life-time, or at the Time of his Death; and they 
de lega. is way for the ſame diſtrain the Land charged with the Rent *. If a 
PE « Tomi Teſtament bear Date at Caen in Normanay *, and be proved in Fug- 
competere dignoſci- Iand, the Executor may upon ſuch 'Teſtament have Action. 


: tur, perſonalem, rea- 


lem, hypothecariam. jure autem quo nos utimur, quin prima actio, qua executor ex quaſi contrafta teneatur, etiam- 
num vigeat, nulla eſt dubitatio. Secunda etiam, qua rem Legatam perſequimur, competit quidem legatario primo ad- 
verſus executorem, feu adminiſtratorem, pro re tradenda ; deinde, adepta poſſeſſione, adverſus quemlibet poſſeſſorem 
conceditur atio tranſgreſſionis. Tertiæ vero actioni, qua res teſtatoris Jegatarfis pignorari dicitur, ſufpicor nullum in 
hoc regno locum eſſe relictum. »Tract. de repub. Ang. lib. 3. c. 9. Bract. de legib. & conſ. Angl. lib. 3. 


C. 26. in fin. Brook Abridg. tit. Deviſe, n. 27. 45. Fitzherb. Nat. Brev. fol. 42. & 50. in Br. de conſultac. in princ. 
Plowden in caſ. inter Paramor & Yardley, Terms of Law, verb. Deviſe. 4 D. 


Coſen's Apology of Keclhfaſical 
Proceedings parte prima, c. 3. pag. 23. FT. 4 H. 3. reſerente Fitzh. tit. my 1 75 Stat. 2 R. 
358 1» 5 ze H. 8. c. 37. * T. 18 Ed. 4. teſta. 6. 


But 


In antient Time (7) there were Four ſeveral Kinds of Legacies: 


ergſcunde exige- Executor Goods bequeathed, for this the Executor muſt uſe his Ati 


N 


Part I. 

But if an ZEng/ihman being i 
therein deviſe — bona ſua, Oc. though by the Law there by the i 
Name de bonis all his Lands are comprehended, yet by the Law of M. 39 Elis vue 
this Nation they ſhall not pass ; ſon's Caſe, © 

Of Legacies or Deviſcs it will be ſufficient to touch a few Points. 
In the Books of the Common Law it is ſet down, that they ſhall be 
recovered in a Spiritual Court, and not in a Court Temporal . * 3 H. 6. p. g. 


Therefore if a Termor of certain Land bequeath his Crop, and die, 
the Spiritual Court ſhall hold Plea thereof. Likewiſe where one H. 8H.z, exFitzh, 


ſied in Court Chriſtian for Goods deviſed by Teſtament, which an- * Prohib. 19. 


other claimed by Deed of Gift, and thereupon brought a Prohibi- 


1 | tion, and ſhewed the Deed of Gift, and alledged withal, that the De- 


fendant was neither Executor nor Adminiſtrator: Vet becauſe it was 


8 by Name of a Legacy, it was adjudged to belong to the Spiritual 


Court, by which it was to be determined, and the Circumſtances to 

be tried, whether the Deviſe were good, or not . And in reſpect a 46 Ed. 3. fol. 32. 
Mlan hath ſuch Action againſt the Executor for a Legacy before the 
Pcacleſiaſtical Judge, therefore the Legatary or Deviſee may not of 

his own Head take the Goods or Chattels, deviſed to himſelf, out 

of the Poſſeſſion of the Executor“. And for this alſo eſpecially, be- M. 20 E. 4. 9. 
WE cauſe the Law doth not appoint that the Legacies ſhall be aſſigned, 

paid, or delivered, until the Debts of the Teſtator be ſatisfied and 


paid *. But becauſe an Inheritance deviſed is not demandable in an T. 2 H. 6. 15. 


WF Eccleſiaſtical Court, but in the Temporal P; therefore the Legatary, bags 5. c.16; 
(according to the Deviſe) without farther Aſſignment or Delivery, 
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DT 5 | may enter into them after the Death of the Teſtator “. 4 Perkins tit. Devi- 


If a Man by his Teſtament bequeaths Goods to the Fabrick of a Tak 3 


Church; for this Legacy the Executors may be ſued in Court Eccle- 

ſiaſtical. Alſo if Chattels real (as a Leaſe) be bequeathed by Will, Reg. 2 br. orig. 
== a Man may ſue for them in Court Eccleſiaſtical *, but not ſo for 1 of the Cler- 
Lands deviſed, If a Teſtator by his Teſtament doth charge his Exe- & & de Laws of 
autor to pay his Debts, the Creditors (in reſpe& of ſuch Charge) r Lys 
may ſue for them in the Court Eecleſiaſtical. When a Man, be- Robert Wyer, tem- 


ing Executor or Legatary, (and fo injoined by Will,) doth refuſe to Pore H. 8. Brownl. 


We erect a Grammar-School, and is therefore ſued in a Court Eccleſia- : Ibidem. 1 
2 1 if he purchaſe à Prohibition, the other Party ſhall have a Con- 
IN tation *. | | . | 


u Thidem, 


Where a Man deviſeth that his Bxecntors ſhall ſell his Lands, and 


out of the Money which ſhall be raiſed by Sale, giveth a Portion to 

bis Daughters; it was adjudged, that neither the Land nor Money 
Vas Teſtamentary, for it is not Aſſets to ſatisfy Debts, but a Sum a- 
riſing of Land, and appointed to 


ſpecial Uſes in Way of Equity 
and not as a Legacy, and therefore not to be ſued for in the Eceleſu- 


ſtiical Court, but in a Court of Equity: And the Fccleſiaſtical Court 
__ cnt hold Plea of 2 Legacy in Equity, but where it is a Legacy in a 807 16 CB. 


Rot. 895. Edwards 


4 rag tet + Yet il it be a Mans perſonal Legacy, though it be wal. Greg. Hob. 
= - out of the Profits of Land, it being but a Leaſe for =p 8, 65. op 
Frm and the Party hath raiſed it, and died before Payment, no 20 4 30 Elis. C. B. 
Alon being maintainable for it at Common Law by Account a- 1 Leon. 87. 225. 


Samſt the Executors; it is Reaſon there ſhould be Remedy in the A 


Eccleſiaſtical Court: And fo it was adjudged i a F 
eee 5 | judged in Loves Caſe, and 2 yp, gjac. B. R. Low 
Conſultation awarded v. Vide Gro. part 1. 125 395. II. 10 Car. B. R. ver. Rapiſt Cro. 


Hetter verſus Brett. part. 2. fol.279. 9 E- 
| ; Jiz. Dyer 264. W. 


But Jones 355. 8. C. 
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Glanville lib. 7. cap. 
57 6,7. 


But the Point in the laſt mentioned Caſe hath been otherwiſe ad- 
judged, (vs.) The Deviſe was, that T. S. ſhould ſell his Lands and 


diſtribute the Money to A. B. and C. equally ; the Land was fold, 


and one of the Legatees ſued in the Spiritual Court for his Legacy ; 
adjudged, that this was not Teftamentary, it being a Sum ariſing out 
of Lands, and therefore not determinable in the Spiritual Court, but 
in a Court of Equity, for it is a Truſt in the Deviſee T. S. for the 
Benefit of the Legatees. Hob. 265. Edwards verſus Graves. 

So where the Teſtator deviſed a Legacy to 7. S. to be paid out of 
the Profits- of his Land, and he deviſed thoſe very Lands to his 


Executor for a Term of Years, and died; adjudged, this was a Tem- 


poral Matter, and not Teſtamentary, becauſe the Legacy was to ariſe 
out of the Profits of Lands. Bend. 21. Paſchal verſus Ketteridge; 
but 2 CY. 279. Love verſus Napleſden contra. "3 

So that where a Thing is not Teſtamentary, it is not to be reco- 


vered in the Spiritual Court; but if it is Teſtamentary, and a Suit 
is brought in that Court, and the Defendant proves Payment by one 


Witneſs, which they refuſe, a Prohibition ſhall be granted. 1 Fent. 

291, PO verſus Desborough, and 2 Salk. 547. Shotter verſus 

Po, Ad . | 
Nota; A Rent iſſuing out of Lands held for a Term of Tears, and 


_ deviſed to T. S. for Life, ſhall be recovered in the Spiritual Court, 
Roll. Ar. 300. Sid. 279. Ramſey verſus Roſſe, S. P). 


So where the Teſtator deviſed Leaſes to his eldeſt Son, and that 
out of the ſame he ſhould raiſe ſuch a Sum of Money for Portions 


for his Daughters, who libelled in the Spiritual Court for their Por- 


tions; adjudged, that this ſhould not be accounted as a Rent iſſuing 
out of the Lands, but as a 'Teſtamentary Legacy, and to be reco- 
vered in that Court. 1 Bulſt. 153. Denn's Caſe. 2 Cro. 279. Love 
verſus Napleſden, S. P. | | 13 


So where 7. S. covenanted to pay to Three Perſons 20 L. a- piece, 


at the Age of Twenty- one Years, and being ſick, he deviſed to each 
of them 20 J. a- piece at their reſpective Ages of Twenty-one Years; 
and this was in Performance of his Covenant ; one of the Legatees 
libelled againſt the Executor in the Spiritual Court for his Legacy; 
and upon a Motion for a Prohibition, ſuggeſting, that the Party was 


bound in a Covenant to pay theſe Legacies, the ſame was granted, 


Moor Ne 368. Margery Davis's Caſe. 


So where the Teſtator gave Legacies to the Children of T. S. and 
appointed that his Executor ſhould give Bond to the ſaid T. F. to 
pay the Legacies, and accordingly the Executor gave ſuch Bond; 
and upon a Libel in the Spiritual Court, a Prohibition was granted. 


Hetley 87. Warner's Caſe, and ibid. 161. Champny's Caſe. See 
2 Brownl. 11. | 1 


But in the Caſe of Ramſey and Roſſe before-mentioned, Juſtice 
Twiſden was of Opinion, that an Action ou the Caſe would lie to re- 


cover a Legacy deviſed to be paid out of the Profits of Lauds; it is 
true, if it had been of a Rent to be paid out of a Leaſe for Years, 
there the Suit muſt be in the Spiritual Court, becauſe a Rent iſſuing 


out of a Leaſe is Teſtamentary, for the Leaſe is a Chattel, and by 


Conſequence the Rent muſt be of the ſame Nature, 


is likewiſe true, that the Common Law takes Notice of a Le- 
gacy not in Specie, but in collateral Matters; as for Inſtance, where- 
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a Promiſe is made to pay Money, if the Plaintiff would forbear io 


ſuc for a Legacy, tbis is a good Conſideration to ground an Action 
on the Caſe ; but ſuch Action will not lie for a Legacy in Specie. 


1 Raym. 23. Sid. 45: Nicholſon verſus Sherman. 


The Teſtator deviſed ſeveral Legacies, and amongſt the reſt 40 J. 


1 to a Charity; the Eſtate. fell ſhort to pay all, and the Judge of the 


: 5 | Spiritual Court being of Opinion, that the intire 40 J. ought to be 


paid, and not in Average with the other Legacies; the Plaintiff exhi- 


bited bis Bill, ſetting forth this Matter, and prayed an Injunction to 
WE that Court; but it was denied, becauſe Legatory Matters are to be 
WE dctermined by the Civil Law; and the Spiritual Court hath the pro- 
per Juriſdiction in ſuch Caſes; and if by their Law a charitable Le- 
WE 2acy hath the Preference, the Court of Chancery will not interpoſe. 


1 I Vern. 230. Feilding verſus Bond. Sed vide 1 Milliams 264, 423 5 


3 bi | 674. 2 Wilkams 25. | 


'The Siſter of the Teſtator, to whom he deviſed a Legacy, libelled 


C | againſt the Executor in the Spiritual Court, and obtained a Sentence 


: . for her Legacy and Coſts; afterwards the Executor exhibited a Bill 


WM in Equity againſt the Legatee to diſcover how much of the Teſtator's 
= perſonal Eſtate came to her Hands ; and it was held, that this Matter 


= was proper for an Account in Chancery, tho' after Sentence for the 


1 Legacy; and decreed, that if it ſhould appear that the Executor had 


Aſlets to pay the Legacy, then he ſhould pay it with Intereſt and full 


5 | Coſts, both in this Court and in the Spiritual Court. Chancery Caſes 


by the Lord Nottingham 434. Bland verſus Elliot. 5 
Libel in the Prerogative Court for a Legacy, the Defendant mo- 


| 14 ved for a Prohibition upon the Statute 23 H. 8. c. 9. for that the Par- 


ties lived in Two Dioceſes ; and by that Statute it is enacted, that no 


Perſon ſhall be cited to appear out of his Dioceſe, Gc. but becauſe 
the Will was proved in the Prerogative Court, and the Suit for the 


Legacy was there, and Sentence given, which was confirmed upon an 


Appeal to the Delegates, and Coſts taxed, and the Sentence executed ; 


itt is now too late for a Prohibition. Cro. Car. 97. Smith v. Pendrell. 


Ihe Teſtator deviſed in theſe Words, (o.) I give my Niece R. L. 
500 l. which my Siſter the Lady C. hath now in her Hands, as by 
her Bond to me it appears ; and about Ten Years before his Death 
the 500/. was paid to himſelf, who made no Alteration in his Will, 
but died; adjudged, that the Legacy was due, tho the Security was 
altered, for this is a pure Legacy, and the Words (1/hich my Siſter 


hath now in her Hands) are only to ſhew, that it ſhould be as cer- 


tain to her as he could expreſs, for a Legacy which is pecuniary 


ſhall remain, but a Specifick Legacy may be loſt, by being altered. 


Raym. 3 25. Pamwlett's Caſe. 


So Where the Teſtator deviſed a Legacy to be paid out of ſuch 


Debts which were due to the Teſtator, or out of ſuch Money at In- 


tereſt, and the Debts and Money are called in in the Life- time of the 


Teltator, yet the Legacy remains due. Vid. fol. 3 26. 


The Teſtator deviſed a pecuniary Legacy, and then told his Exe- 


cutor, that he had made his Will and given ſuch a Legacy, and 1 
291d have you increaſe it to ſuch a Sum, this is called Commiſſun: 


del in the Civil Law]; and it is a good Legacy. 2 Co. 345. Ben- 


Jon verſus Cartevright. Godb. 146. 8. C 2 Bulle. 207. S. C. 


= where tlic Teſtator by his Will deſired his Executor to give 
- 9. 500“. this is a good Legacy tho he left it to the Executor, 


how, 
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would have his Executor to make it up 10 / the Legatee libelled in 
the Spiritual Court for the 10 J. and upon a Motion for Prohibition 
it was denied, becauſe the 10 J. was no Addition to the Debt of 5 

but a new Sum given in Satisfaction of it, and ſo the whole 10 /. 


mor, cauſa. 

D. L. 2. L. Seni. 
I. ubi ita. ff. de mor. 
cau. don. 


how, when, and in what Manner to diſpoſe it, and gave no particu. 


lar Directions himſelf. 1 Chanc. Rep. 246. 
The Teſtator by his Will recited, that he owed T. §. 51 


a Legacy. 2 Roll. 284. 


Deviſe of 1000 /. Legacy to be laid out in a Purchaſe for the Be- 
nefit of her Grandſon for Life, and the Intereſt thereof in the mean 
Time to him, for his better Maintenance; and if he died before the 
Money was laid out, then one half to the Wife of the Defendant, (to 
whom the Care of the Grandſon was committed) the other Moiety to 
the Plaintiff, who, together with the Defendant were Joint Execu- 


tors; the Defendant alone received the Money, and the Legatee 


before it was laid out, and then the Defendant refuſed to pay the 
Moiety to the Plaintiff, pretending it was all ſpent in Suits at Law, 


for the Benefit of the Legatee in his Life-time ; but decreed, 
the Defendant could *not lay out the Money any otherwiſe 
appointed by the Will, and therefore, that the Plaintiff ſhall 


and 


was 


died 


that 
than 


her Legacy, Intereſt, and Coſts, Chanc. Caſes 250. Curbett verſus 


Franklyn. | 


By the Civil Law, the Teſtator may deviſe what belongs to another, 
but then there muſt be ſome Circumſtance which may make ſuch a 
Diſpoſition appear to be reaſonable ; and if he did know, that the 
Thing deviſed was not his own, then the Executor muſt give the 


Thing it ſelf, if he can purchaſe it ; or if he cannot, then he 


give the Value of it, becauſe it plainly appeared, that ſome Benefit 


was intended to the Legatee ; but it will not be preſumed, that the 
Teſtator knew the Thing was not his Own, unleſs it is proved, 


and 


that muſt be by the Legatce, for he who demands is bound to eſtabliſh 


his Right; and if it is proved, that the Teſtator did not know 
the Thing was not his Own, then the Legacy is void. 


that 


So if he knew that it was not his Own, and if afterwards he 
ſhould acquire it by a Lucrative Title (as by Gift); yet the Legacy 
would be void, unleſs it appears that the Teſtator intended the Lega- 


tee ſhould have the Thing it ſelf, or its Value. 


becauſe of Death. 


1. What is a Gift in Conſideration of Death. 
2. Three Sorts. of Gifts in Conſideration of Death. 
3. I bich of theſe Three Gifts is compared to a Legacy. 


$. VII. The Definition of a Gift in Conſideration, or 


A Gift in Conſideration of Death is, (1) Where a Man, moved 
with the Conſideration of his Mortality, doth give and deliver 

| | ſomething to another, to be his, in Caſe the Giver die; or otherwiſe 
* Inſtit. de dong c. in if he live, he to have it again. Of (2) Gifrs in Caſe of Death there 
L. 2. ff. de donac. be Three Sorts *. One, when the Giver, not terrified with Fear of 

any preſent Peril, but moved with a general Conſideration of Man's 
Mortality, giveth any Thing . Another, when the Giver, being 


moved with imminent Danger, doth ſo give, that ſtraightways 
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her Two are reputed ſimple Gifts, if the Giver do not make expreſs 
Mention of his Death; and ſo they cannot be revoked *, but take full 
Effect from the Time of the Making of the Gift, if the ſame be not 
Fraudulent b. Nevertheleſs, if a Man deliver unto thee certain 


TT Goods to be kept until he be dead, and then to be diſpoſed or di- 


ſtributed in pros uſus; in this Caſe thou art Executor of thoſe. Goods 


(o to be diſtributed *. 


One Copper, after he had made his Will, and about three or four 


WE Days before his Death, gave Mrs. Dazſon ſome Bank Notes to her 
= own Uſe, if he died, elſe to be returned; on his Death, Aſbton the 
Executor, on inquiring into the Affair, ſaid, he was very well plea- 
== {d, that they were given her; ſhe deſired Mr. Aſbton to take the 
Notes and imploy them to the beſt Advantage for her, he took them 
and gave her à Note for them; but he afterwards refuſing to deliver 
up the Notes, an Action at Law was brought on his Note, and 


Judgment recovered againſt him; whereupon he brought a Bill in 


= Chancery, but was denied Relief. Curia, You come here to be relie- 
ved 2gainſt the Note, which cannot be but on the Foot of Fraud; at 
== the Time of giving the Note, the whole Affair was examined into; it is 
not a Legacy, nor is there any Occaſion for the Executor's Aſſent to it, 
it is not a Gift at Common Law, but in View of Death: Here are 
= cxpreſs Words; but if he had uſed no Words, and had been near 
== Dcath, it had been looked on as Donatio mortis cauſa; it is a teſta- 
—_= mentary Legacy, of which the Common Law takes Notice, but is 
WR not provable in the Eccleſiaſtical Court, it is only queſtionable here, 
and the Executor's Aſſent is not neceſſary, becauſe he might die Inte- 
RE tcltate; this further differs from a Legacy, which depends ſolely on the 
diſpoſing Words, but in a Donatio mortis cauſa there muſt be a Deli- 
very, which is ſomething more. So diſmiſſed the Bill with Coſts. Aſhron 
v. Damon and Vincent, Select Caſes in Chancery, fol. 14. This Cauſe 
vas reheard before Lord Chancellor King, 6 Aug. 1725. who af- 
= firmed the Decree in all but the Coſts, but inclined to have ordered 
2 Trial at Law, had not Mr. 470n given a Note. 


A Man being much in Debt, about ſix Hours before his Deceaſe, 


ies 600 J for the Benefit of younger Children, this is not fraudu- 


lent as againſt Creditors, though it would have been ſo of a real 


= Eſtate, or Chattel real, but the Court would not have it to be ſo 
No Confeſſo, but would have directed an Iflue to try it; and ſo it 
Vas done in Lord Somers's Time, and on an Iſſue directed, found 
© fraudulent before Lord Chief Tuſt. Holt. Drum v. Furneſs, Select 
Cas in Chancery, fol. 77. . 


4. being about making his Will, directed the Scrivener to give 
100/. to his Nephew, but afterwards recollecting that his. Nephew 
had 100/. of his in his Hands, ordered the Scrivener not to put that 
Legacy into his Will, in regard his Nephew had already that 100 /. 
in his own Hand; the Teſtator made B. his Niece Executrix and 
Reſiduary Legatee. Afterwards the Nephew brought a ſpecie Bill 
for this 10o/. to the Teſtator, who in his laſt Sickneſs gave the ſaid 
100 J. Bill to be delivered over to his Nephew in Caſe he the Teſta- 


tor 


wade his to whom it is given“. The Third is, when any being in e 

Peril of Death, doth give ſomething, but not ſo that it ſhall preſent- 

ly be his that received it, but in Caſe the Giver do die. This (3) * Ibidem. 

Jaſt Kind of Gift is that which is compared to a Legacy. But the "Bar in . L. an 


op. F. donatio. q. 1. 
$ Jul. Clar. f. dona- 
tio. 

u Stat. Eliz. an. 13. 
c. 5. & an. 14. c. 11. 
i Lib. qui inſcribi- 
tur Abridgment des 
caſes, Incerto Au- 
thore, Edit. 1599. 


f. 157. u. 7. 
Precedents in Chan- 
cery, fo. 300. 
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What a Teſtament or Laſt Will is. Part J. 


tor died of that Sickneſs, which did accordingly happen. The Ne- 


phew brought a Bill in Chancery for this 100 / Bill; it was held to 
be Donatio cauſa mortis, and it was decreed the Plaintiff ſhould 
have his 100/. Bill and Coſts. Drury v. Smith, 1 Mill. Rep. 404. 

Jewels were given by the Teſtator, by Way of Donatio cauſa 
mortis ; the Maſter of the Rolls doubted, whether -this was good 
againſt Debts; and it ſeems not, they being given in Caſe of the 
Donors Death, and in Nature of a Legacy, which therefore would be 


fraudulent as againſt Creditors. Smith v. Caſen, 1 Mill. Rep. 406. 


The Teſtator being languiſhing upon his Death-bed delivered to his 
Wife a Purſe containing about 100 Guineas and bid her apply it to no 
other Uſe but her on; and likewiſe drew a Bill upon a Goldſmith to 
pay 100 J. to his Wife 20 buy her Mourning, and to maintain her un- 
til her Life-rent (meaning her ſointure) ſhould become due; and 


about ſeventeen Days after the Teſtator died. In Chancery it was 


held, that the Delivery of the Purſe of Gold was good, and muſt 
operate as a Donatio cauſa mortis, ut res magis caleat, &c. be- 
cauſe otherwiſe one could not give to his own Wife; and there being 
a Delivery by the Teſtator in his laſt Sickneſs, and when he was ſo 
near his End, and bidding the Wife apply it to no other Uſe than her 


own, made this Part of the Caſe plain, and that this was in the Na- 


ture of a Legacy to the Wife. As to the 100 / Bill drawn upon the 
Goldſmith payable to the Wife, it was held good, and to operate as 
Appointment, and that it amounted to a Direction to his Executor, 
that the 100/. ſhould be appropriated to his Wife's Uſe ; it was ob- 
ſerved, that a Donatio canſa mortis need not be proved with the Te- 
ſtator's Will, neither need any Gift in Nature of a Legacy be pro- 
ved, for they operate as a Declaration of Truſt upon the Executor. 


Lawſon v. Lawſon, 1 Will. Rep. 441. 
| Il here Legacies are to be recovered, 


. Legacies may be recovered in the Spiritual Court againſt an Ad- 
miniſtrator, with the Will annexed, or againſt an Executor of his 
own Wrong. Roll. Ar. 919. 8 ö 

The Teſtator made Two Executors, one of them made T. &. 
Executor, and died, and then the ſurviving Executor died Inteſtate; 


a Leeatce ſued 7. F. in the Spiritual Court for a Legacy, who ⁵⁸ 
pleaded this Matter; and the Plea being refuſed, he moved for a 
Prohibition; but it was denied, becauſe the Matter is Teſtamentary, 


and perhaps 7. S. the Executor of the Executor might have the 
Poſſeſſion of all the Goods of the firſt Teſtator; and though by our 
Law where there are 'I wo Exccutors, and one dies, the Survivor 
thall have all, yet by their Law it may not be ſo, and this purely 
belongs to their Law; and if they proceed wrongfully, the Party 


ought to appeal, but they ſhall not be prohibited by B. R. 1 Lec 


164. Guillam verſus Gill. 5 
The Will was thus, (zs.) J Mill that my Hæecutor ſhall ſell my 
Lands, and with the Money pay 101. to my Daughter M. S. and 


10 l. 70 E. S. Adjudged, that the Legatees may ſue for theſe Legacies 


in Chancery; and it the Executor dies, they may exhibit a Bill againſt 
his Executor or Adminiſtrator; and ſo likewiſe if the Money is to be 
raiſed out of the Profits of Lands; and in ſuch Caſe they cannot ſue in 
the Spiritual Court. Brozwnl, 3 2. yo 08 

4 3 But 


art I. What a Teſtament or Laſt Will is. 


But where the Teſtator deviſed that his Feoffees ſhall ſell his 
Lands, and that the Money ariſing by ſuch Sale ſnall remain in 
their Hands to pay Legacies, there the Suit is properly in the Spiri- 
tual Court. 2 Bulft. 257. Sambern verſus Sambern. 

| Where Lands were deviſed to be ſold by his Executors, and the 
Money to be diſtributed to certain Uſes, this is not a Legacy to be 
recovered in the Spiritual Court, but in Chancery. Hob. 265, 


WEL coacies may be conſidered under the following Heads: 


..) ent of an Executor to a Legacy. 
e..) Of Abatement of Legacies in Proportion. 
= 19 Legacies deviſed to be paid out of Lands and out of perſonal 
Eſtates. | 
(4.) 5 dying before Time of Payment, and where a Legacy 
ſhall ſurvive. AT, : 1 
(J.) Where Executor muſt give Security for Payment of Legacies. 
—= (6.) Of re/iduary Legarees and Surplus of the Eſtate. 
0.) Where Intereſt ſhall be paid for a Legacy, where not. 
C.) Orher Caſes concerning Legacies. | 


X A ND firſt of 4ſſent to a Legacy, which ſeems to be like an At- 


—_ tornment to a Grant of a Reverſion, (viz.) Tis a perfecting 
Act, and where Goods or Chattels are deviſed, the Legatee cannot 
take them without the Aſſent of the Executor; if he doth, he is lia- 
dle to an Action of Treſpaſs. Keilæay's Rep. 128. Dyer 254. b. 
= But an Aſſent is not neceſſary to a Derviſe of Lands, for the De- 
viſee may enter without the Aſſent of the Executor; and if the Heir 
at Law ſhould enter before him, the Deviſee may enter and eject 

him. 1 Iaſt. 111. 1 Þrownl. 13 2. 155 : 
is Aſſent is neceſlary to the Deviſe of a Term fur Years ; and in 
= what Manner that ſhall be, ſee Pl. Com. 5 10. a. 1 Lev. 25. 
And the Aſſent of an Executor to the firſt Deviſee of ſuch a Term, 
is an Aſſent to him in Remainder. March 136 

The Executor may aſſent to a Legacy before Probate of the Will, 
if he is above Seventeen Tears old, and before he is Twenty-one; but 
if he is under Seventeen, then he is not able to take upon him the Of- 
== fice of Executor, and then alſo his Aſſent is of no Ferce; and fo it 
== was held in Pigott and Gaſcoigne's Caſe, 5 Co. Jo. 29. Cro. Elis. 
Son. S. C. 1 Brownl. 46. S. C. ; 
Where there are ſeveral Executors, the Aﬀent of one of them is 


„ 
2 1 A 


not ſafe for an Executor to aſſent before all the Debts are paid. 

| An Aſſent need not always be expreſs, for an implied Aſſent in 
many Caſes is ſufficient ; as for Inſtance, If the Teſtator appoints the 
L egatee to do ſome Act in reſpect of his Legacy, and the Executor 
accepts the Performance of ſuch Act, this is an Aſſent by Implication; 
lo if a Sum of Money is deviſed to an Executor to educate the Chil- 
dren of the Teſtator, and he educates them accordingly, this ſhews 


as Executor. See Paramour verſus Tardly, Plherd. Com. 53. 
e ANTE H | \ Lo 


WE ſufficient, and if there are not Aſſets to ſatisfy all the Debts, then he 
alone who aſſented ſhall anſwer it out of his own Eſtate; therefore 'tis 


that he aſlents to the Thing by Way of Legacy, and doth not take it 


What a Teſtament or Laſt Wal 16. art J. 


So if an Horſe is deviſed to T. & and one offering to buy the 
Horſe of the Executor, he directs him to the Legatee, or if the Exe. 
cutor himſelf offereth the Legatee Money for him, this implies his Af. 
ſent, that he ſhould take it by the Will. F 
The Teſtator being poſſeſſed of a Plantation in Barbadoes, deviſed 
the ſame to his Children (then Infants) and made the Defendant, 
Robinſon, Executor, and directed that he ſhould receive the Profits, 
and account, (5c. he afterwards made a Leaſe thereof to V. for a 
Term of Years, reſerving Rent in Truſt for the Children. 


Aﬀterwards the Executor ſold this Plantation to one Falconer, 3 


ſor a valuable Conſideration, and applied the Money towards Pay- 


ment of the Teſtator's Debts, (his other Eſtate falling ſhort), and 


now the Children exhibit their Bill to have an Account of the Pro- 
fits, and a Reconveyance to them, and that they might enjoy it ac- 
cording to the Will, inſiſting, that the Executor by making this Leaſe 
to . had aſſented to the Deviſe of the Plantation to them. 


On the other Side it was argued, that this was no Aſſent, for that 


depends on the Intent of the Executor, to part with all his Intereſt 
as where a Leaſe is deviſed in Specte, if the Executor aſſents, he hath 
no longer an Intereſt in the Eſtate ; but in the principal Caſe, the 
Executor did apprehend, that he had ſtill an Eſtate remaining, in 
himſelf, becauſe he ſold it to raiſe Money for Payment of Debts ; ſo 


that tis plain he did not intend to exempt the Eſtate from paying of 
Debts, by veſting it in the Legatees by any Aſſent; but taking, this 


Aſſent moſt ſtrongly againſt the Executor, the making this Leaſe 
amounts only to an Aſſent by Implication, and that in Equity it will 
not amount to ſo much: But it was decreed, that where an Executor 
hath aſſented to a Legacy, he ſhall never afterwards avoid it, tho 
in ſuch Caſe a Creditor may enforce a Legatee to refund. 1 Hern. 
90, 460. Noell v. Robinſon. 2 Fent. 358. S. GC, 

Where a Legacy is given abſolutely, the Executor may aſſent to it 
upon a Condition precedent ; as thus: If you bring me ſuch a Bond 
wherein the Teſtator is bound to T. & then you may take the Cattle 
to you bequeathed; or if you will pay the Arrears of Rent due to 
T.S. at the Teſtator's Death ; and in ſuch Caſe, if the Condition is 
not performed, then there is no Aſſent given to the Legacy; but ttis 
otherwiſe where the Condition is ſubſequent ; as thus: I do agree 
and Confent that you ſhall have the Thing deviſed, if you pay fo 
much to me every Tear, &c. now in ſuch Caſe, if the Legatee 
take the Thing, he ſhall not loſe it afterwards, though. he doth not 
perform the Condition, becauſe the Executor by his Aſſent cannot 
make that conditional which the Teſtator hath given abſolutely. 

Where an Executor once aſſents to a Legacy, he ſhall never after- 
wards revoke or countermand it; and if he ſhould refuſe to aſſent, 
he may be compelled by a Sentence in the Spiritual Court, or by a 
Decree in Equity, or he himſelf may afterwards aſſent, for a Diſ-aflent 
is not ſo peremptory as an Aſſent; therefore Anno 14 U. 8. fol. 23, 
the Leſſee 'affigned a Term of Years ſo as the Aſſent of the Leſſor 
could be had by ſuch a Time; in that Caſe it was held, that tho 
the Leflor once denied to aflent, yet he might do it afterwards be- 


fore the Time appointed; but if no certain Time had been appointed, 


then one expreſs Refuſal to the Party himſelf had been peremptory. 
Where a Leaſe, or the Profits thereof, is . deviſed to 7. S. for 


Life, or for Part of the Term, Remainder to V. V. and the Execu- 
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8 | the Remainder-Man, as to T. S. who had the firſt Eſtate. See 
8 Rep. 96. 4. ee 
But the Aſſent to one cannot enure to another in any Caſe, tho' of 


mae fame Thing, except by Way of Remainder, as aforeſaid, nor 
WE where the Thing is not the ſame, except in ſome ſpecial Caſes, (oz.) 
as where Leſſee for. Years of Lands deviſeth a Rent to T. S. and the 
and it ſelf to V. V. the Aſſent of the Executor, that T. $. ſhall 
have the Rent, is not an Aſſent that the other ſhall have the Land; 
but the Allent, that V. M. ſhall have the Land, implies the Aſſent 
mat the other ſhall have the Rent. See in.Plowgd. Com. 521. Brett 


verfſus Rigden. 55 A415 
The Reaſon why an Aſſent is neceſlary, is in reſpect to the Pay- 


W ment of the Teſtator's Debts, for if the Legatees might take their re- 
* ſpective Legacies without ſuch Aſſent, then the Debts might ſtill be 
XX unpaid: And an Aſſent of an Executor to a Legacy, being a rightful 
Act, a ſmall Matter will amount to ſhew ſuch Aſſent; as where a 
XX Term for Years is deviſed to S. S. and the Executor permits the De- 
WE viſe to take the Profits for a little Time, or tells him that he wiſhes 
in Joy with it, or, I am contented that you ſhall habe it according 
10 the Mill, or to the like Effect; this is a ſufficient Aſſent, and by 
Conſequence will be a good Execution of the Deviſe. 4 Rep. 18. 


The Property therefore of a Legacy, (oz.) of a Chattel real or 


I 5 | perſonal, being not transferred to the Legatee until the Aſſent of the 
Executor firſt had; it hath been a Queſtion, that if tis not had for 
ſome Time after the Teſtator's Death, whether it ſhall re/ate to that 


Time; and adjudged, that it ſhall; as for Inſtance : The Teſtator 


RE having a Leaſe for Years of Lands, made an Under-leaſe to T. S. 
rendring Rent, and then deviſed his Term to W. V. and died, in 
May the Rent became due and payable, and the Executor did not 
RE aſſent till October following; it was held, that ſuch Aſſent did relate 
do the Death of the Teſtator, otherwiſe the Legatee could not be in- 
titled to the Rent. 5 Rep. 12. See Phd. Com. 280. b. where Treſ- 
=== paſs was brought againſt a Stranger for taking a Legacy before the 
Executor aſſented. e e | = 


Two joint Executors, the Aſſent of one is ſufficient, (as hath been 


already mentioned) and fo is the Aſſent of an Adminiſtrator of an In- 
teſtate, or the Executor of ſuch Adminiſtrator, or the Executor of an 
Executor; or if there is no ſuch, then the Legatee may take his Le- 
== 2acy and aflent to it; and where the ſame Perſon is Executor and 
Legatary, he may aſſent to his Legacy, and yet waive the Executor- 
= hip; therefore where a Term for Vears is deviſed to T. &. who is 
= likewiſe made Executor, and he afterwards dies. before Probate, his 
Executor ſhall have this Term, fo as tis not prejudicial to any Cre- 


WT ditor. _ 
The Goods of the Teſtator were waſted by T. $. who was Exe- 


= cutor, and he deviſed his own Goods to . M. and made his own 
1 Son Executor, and died; the Son being thus an Executor of an Exe- 
cutor, a Bill was exhibited againſt him to account for the Eſtate of 


the firſt Teſtator; and pending that Suit, another Bill was brought 
= againſt him by V. V. the Legatee, and thereupon he aſſented to the 
Legacy aud delivered the Goods; afterwards it appeared upon. the 
firft Hut, that the Executor had waſted the Goods, and thereupon the 
Complainant in the firſt Bill, and the Son, who was Executor of the 


waſting 


% 


tor k aſſents, that T. S. ſhall enjoy it, this ſhall be as effectual to V. V. * March 136. S. p. 


3 What a Teſfament or Laſt Will is. Patt] 
pp waſting Father, join in a Bill againſt the Legatee V. V. to compel 
him to refund, but could not be relieved ; becauſe the Son, who was 
Executor of an Executor, and who had aſſented to the Legacy, was 
one of the Plaintiffs, who ſhall never be admitted to undo his own 72 


ſent. 2 Vent. 3 60. Hodges verſus Waddington. | | 
If an Executor refuſes to aſſent, he may be compelled by the Spi- 


e 


liams 287. 


(2.) Of Abatement of Legacies and refunding.' 
Though the Teſtator made no Proviſion for refunding, yet the 


fund ; and 'tis certain that a Creditor ſhall compel a Legatee; and 
that one Legatee ſhall compel another to refund where there is a De- 
fect of Aﬀets. 1 Vernon 94. 8 | 

But where the Teſtator deviſed a Specific Legacy to T. S. there 
tho the Aſſets fall ſhort to ſatisfy the other Legacies, yet the Speci- 
fic Legacy ſhall be intirely paid; tis otherwiſe where the Deviſe is 
of 100 /, to A. and 50/. ro . and that the 100 J. ſhall be paid to 4. 
in the firſt Place, for in ſuch Caſe, if Aſſets fall ſhort to ſatisfy the 
50 J. there the Legatee muſt make a proportionable Abatement of his 
Legacy. 1 Fern. 31. Brown verſus Allen. 

The Teſtatrix deviſed 400 J. to the Plaintiff Smallbone, to be paid 
to him out of 500 J. ſecured by a Statute, (5c. by one Crompton, and 
this was in Part of her Acknowledgment, for the great Care and 

| Pains of the ſaid Hnalllone in her Concerns, and made the Defendant 
Executor, and died; and now a Bill was brought againſt him to haye 
this Money paid, the Statute being in his Hands; but he refuſed to 
pay the Money, becauſe the Teſtatrix had deviſed to other Legatees 
above 1000 J. more than here Eſtate would ſatisfy ; and that if the 
Plaintiff would ſubmit to an Abatement in Proportion, then the De- 
fendant was willing to pay the Reſidue ; but the whole was decreed 
to be paid to the Plaintiff, becauſe this was in Nature of a Specifi 
Legacy, and ought not to be ſubject to any Abatement, though the 
Eſtate thould fall ſhort to anſwer the other Legacies. Chanc. Caſes 
303. Smallbme verſus Brace. ; 
One of the Legatees had a Statute and a Mortgage to ſecure the 
Payment of his Legacy ; but his Legacy being not paid, he was de- 
creed to abate in Proportion with the reſt, where there was a Defed 
of Aſſets to pay all the Debts. 21 Car. 2. Grove verſus Benſon. 
The Teſtator deviſed 3400/. to be laid out by his Executors in the 
Purchaſe of Annuities in the Exchequer for ninety-nine Years Term, to 
be enjoyed by his Wife for her Life, ſhe releaſing her Dower ; and 
after her Deceaſe to go equally to his two Daughters; and bequeaths 
1000/, a- piece to his ſaid two Daughters, and dies, leaving little more 
Aſſets than would pay the 3400 J. Lord Chancelhr : The 3400/. 
ſhall have the Preference, and if there be not Aſſets enough to pay 
the other Legacies, they muſt be loſt; it is to be taken as a Devile 
of an Annuity, and therefore a ſpecitic Legacy, and conſequently to 
be prefer d before a pecuniary Legacy. Purridge v. Bradyl, 1 Wit 
liams 127. | 
The Teſtatrix 7nter alia gave 15007. to her eldeſt Son, in Truſt to 
lay it out in a Purchaſe of Lands in Fee, and to grant a Rent-charge 
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ritual Court, and likewiſe by a Court of Equity. March 97. 1 Jil. ; 


common Juſtice of a Court of Equity will compel a Legatee to re. 
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Por 5ol. per annum thereout to his Daughter, but if he ſhould re- 
W (ſc or Neglect to lay out the 15004. in a Purchaſe, and grant this 
WR cnt-charge, then he to have 500/. of the Money, and the remain- 
ing 1000/. to be laid out in the Purchaſe of an Annuity as far as it 
= would go, for the Daughter. 

= There being in this Caſe a Deficiency of Aſſets, the Queſtion was, 
whether the 1500 J. Legacy, or at leaſt the 50/. a Year Annuity, 
ſhould abate in Proportion. Objected, that it ſhould not, becauſe 
ordered to be laid out in Land, and conſequently a Deviſe of Land 
and thereby becomes a ſpecihe Deviſe. 

= The Lord Chancellor held this no ſpecific Legacy, queſtioned the 
Authority of the laſt Caſe, ſaid he took the Daughter to be a Le- 
RE catcc for 1000/. which was to abate in Proportion, and as far as it 
WE would go to be laid out in an Annuity for the Daughter for Life. Hin- 
on v. Pinke, 1 Williams 539. SIE als 
As there is a Benefit to a ſpecific Legatee that he ſhall not con- 
= tribute, ſo there is a Hazard the other Way; for Inſtance, If ſuch 
WE ſpecitic Legacy, being a Leaſe, be evicted, or, being Goods, be 
loſt or burnt, or, being a Debt, be loſt by the Inſolvency of the 
WE Debtor; in all theſe Caſes the ſpecific Legatee ſhall have no Contri- 
WE bution from the other Legatces, and therefore ſhall pay no Contri- 
WE bution towards them. 1 Williams 540. | 
RE Charities tho' preferr'd by the Civil Law, yet they ought to abate 
in Proportion. 1 Williams 5 22, 523, 264. 2 Williams 25. 

= Specific Legacies, on a Deficiency of Aſſets, are not bound to 
abate in Proportion. Maſters v. Maſters, 1 Williams 422. 
Dteviſe of a Rent-charge out of a Term is as much a ſpecific De- 
viſe as a Deviſe of the Term it ſelf. Long v. Short, 1 Williams 403. 
A. ſpecific Legacy is not to be broken into in order to make good 
RX a pecuniary Legacy, much leſs ſhall pecuniary Legatees, on a Defi- 
RTE ciency of Aſſets, have any Remedy for their Legacies againſt a De- 
eiſee of Land; as where one ſeiſed in Fee owes Debts by Bond, and 
Ez deviſes Land to his Heir in Tail, giving ſeveral Legacies, and the Heir, 
== who was alſo Executor, with the perſonal Eſtate paid off the Bond- 
Debts, by which Means there was a Deficiency of Aſſets to pay the 
Legacies; the Legatees were held to be without Remedy; other- 
== wiſc had the Land deſcended to ſuch Heir in Fee. Herne v. Mey- 
= rick, 1 Williams 201. Clifton v. Burt, 1 Williams 678. „ 
One by Will gives ſeveral Legacies, and afterwards in the ſame 
Will, apprehending there would be a Surplus, therefore gave farther 
Legacies; the Legacies in the former Part of the Will ſhall have 
Preference, in Caſe there be a Deficiency of Aſſets. 2 Williams 23. 
If the Teſtator's perſonal Eſtate is not ſufficient to pay all Lega- 
cies ; the Executors having Legacies bequeathed them thall abate in 
Proportion with the other Legatees, even though the Legacies be 
given them for their Care and Trouble, and not generally. 2 Hern. 
432. 2 Peere Williams 25. Barn. 434. 

If an Executor pays a Legacy, on a Suppoſition that there are 
Aſſets to pay all other Legacies, and afterwards there is a Defi- 


ciency, the Legatee muſt refund. Edwards v. Freeman, 2 Williams 
447. IE 


I e 


cuniary Legacies, he afterwards deviſed Lands to T. 8. on Condition 


(3-) Of Lakai appointed 10 » paid out of Bud. 


A Debtor by Bond deviſed, that the Debt ſhould: be paid out of 
his perſonal Eſtate; and if that fell ſhort, then his Executor ſhould 
ſell his real Eſtate, atid with the Money ariſing by ſuch Sale dif- 
charge the Debt, and accordingly the Lands were fold; which by 
ſeveral meſpe Conveyances afterwards came to the Defendants, who 
were now ſued in Chancery for the Money as charged on the Lands; 
but it was decreed, that the Money ariſing by the Sale of the Lands 
ſhould go in Aid of the Purchaſer, who had bought the Lands for a 
valuable Conſideration, without Notice of any Incumbrance. Chan. 
Caſes 137. Preſcott verſus Edwards & al. 

The Husband being ſeiſed in Fee of a Meſuage, devifed.nod per 
Annum to be paid yearly to his Wife for Life, and the Inberitance 
to his Son a Heir; upon Condition, that he ſhould pay to his Two 
Siſters 50/. a- piece, Oc. and ſoon after he died; then the Son en- 
tered and deviſed the ſaid Meſuage to his elder Brother for Life, 
and afterwards to the Defendant Robert Colt, and bis Heirs ; now 
theſe Legacies being to be paid out of the Lands, the Plaintiff by his 
Bill inſiſted, that he having only an Eſtate for Life therein, and the 


Defendant baving the Reverſion in Fee, he ought to contribute Two 5 


Thirds, and the Defendant one Third; which was decreed accord- 
ingly; and becauſe the Plaintiff had tho immediate Poſſeſſion, and ſo 
might be compelled to pay the whole, then he and his Executors 
ſhould hold the Premiſſes till they were ſatisfied. Chanc. Caſes 30k. 
Peachy verſus Colt. 

A Deviſe of Lands until 200 J. be Wild out of them, ſhall be in 
tended until that Sum might be raiſed; and in ſuch Caſe, if the Heir 
or he in Reverſion enter upon the Deviſee, he may either have an 
Action of Treſpaſs, or re- enter and hold the Land till all the Money 
is raiſed. 4 Rep. 42 


The Teſtator deviſed all his Lands to 7. &. and the Heirs of his 


Body, Remainder over; and in another Part of his Will, reciting, 


that he owed the Defendant Money, he therefore deviſed to him all 


his perſonal Eſtate, and made him Executor, willing Bim to pay his i 


Debts : Decreed, this was a Charge on the Lands as well as on the 
perſonal Eſtate to pay the Debts. 1 Fern. 411. Clowdfley verſus 


Pelham. 


The Caſe was, (o.) The Teſtator directed, that his Debts Roould 
be paid before any Legacies or Gifts, and. having deviſed ſeveral pe- 


to pay a Rent to 7. D. and other Lands to V. V. on Condition to 
pay a Rent of 5/, per Aunum to O. R. Decreed, that theſe Lands 


are not ſubje& to pay the Teſtator's Debts, becauſe the general Clauſe 
in the Beginning of the Will ſhall be intended only of the perſonal 


Eſtate, and the pecuniary Legacies therein deviſed. 1 Fern. 457. 
Hyles verſus Cary. 


"Where Lands are deviſed for Payment of Debts and Legacies, 


they ſhall be paid pars paſſu; fo decreed by the Lord Chancellor 


Nottingham ; but that Decree was reverſed by the Lord Keeper 
North, who gave Preference to the Debts ; but the Lord Chancellor 
Fefferies was not ſatisfied with that Reverſal. 1 Fern. 482. Goſling 


verſus Dorney. 
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4 he Teſtator, when he was a Student in the Univerſity, and when 


ve was juſt come of Age, entered into à Covenant for the Payment 


J | of his Siſter's Portion, to which he was not otherwiſe liable, and 


1 | which he afterwards refuſed to pay; and by his Will deviſed his 


Lands for the Payment of Bis juſt Debts ; it was inſiſted, that 


BS Clauſes of this Nature did not extend to all Sorts of Debts; as for 


"WP Inſtance, Debts which ariſe by Misfeazance, as for an Efcape or 
WE Breach of Truſt, which are contracted Mala fide ; but it was de- 


creed, that this was a juſt Debt and within this Clauſe, and the 
Lands charged therewith by this Covenant. 1 Fern. 43 r. Lord Hol- 
Is verſus Carr. e ah 


It was the Opinion of Hot Ch. Juſt. that where Money is deviſed 


dc be paid out of Lands, that the Legatee may have an Action 


of Debt againſt the Owner of the Land, 5 05 the Statute of Wills 


32 H. 8. for where a Statute enacts any Thing for the Advantage 


3 : | of any Perſon, he ſhall have a Remedy to recover the Thing. Mod. 


; = Ca. es 26. 


One gives Legacies by his Will and other Legacies by his Codicil, 


Þ charging the Land with the Legacies in the Will only ; on the perſo- 
RE nal Eſtate's not being ſufficient to pay all the Legacies, the Land 
XX ſhall bear the Charge of the Legacies by the Will, and thoſe given 


ke | 7 Siſters, equally to be divided amongſt them; and I give my real 
. : Eſtate to my four Sons, chargeable with, the Payment of my juſt 
=_ Debts. And after makes his three Siſters Executrixes; the Teſta- 


1 or Debts which charge the Lands. Chanc. Rep. 3 2. 


by the Codicil ſhall be paid out of the perfonal Eſtate. Maſters v. 
= Mafters, 1 Williams 422. IR. I 1 


Where Lands are deviſed for Payment of Debts and Legacies, all 


e Bond-Debts, and likewiſe the Debts upon ſimple Contract, ſhall 
be paid in Proportion; bit it is otherwiſe where there are Judgments 


Lands were deviſed to Two Perſons for the Payment of the Lega- 


cies given by the Will, and the Debts of the Teſtator, Remainder to 
J. S. in Tail; it was held, that here was no Freehold in the Devi- 
"IRE ſees, but u a Term for Years, for the Profits of the Lands and 
the Debts are incertain; but ſuch a Limitation in a Deed is a condi- 
E ᷣͤ "Os. EBay A TT NT ST 0D 


The Teſtator deviſes as follows: | & HT 
* I give all my perſonal Eſtate whatſoever to my three loving 


2 | tor died indebted by ſimple Contract, Bond and Mortgages. Decreed 


nin Chancery, that the perſonal Eſtate ſhould be firſt applied towards 


Payment of all the Debts, and that the real Eſtate ought to come in 


4 only to ſupply the Deficiency, in Caſe there ſhould be any. Brom- 


hall and Milbrabam, Mich. 1734. Forrefter's Rep. 274. | 
Mr. Nichol makes his Will as follows: As 10 my worldly Eſtate I 


E | gre, deviſe and diſpoſe thereof as follows : Imprimis, I zo7/{ that the 


Charges of my Funeral, and all Debts owing by me at my Death, 
be puftly paid and ſatisfied, eſpecially that due to my poor Carriers, 
ich T will ſhall be diſcharged with the firft Money of mine that 


ali be received; and] will that all my Debts be paid within a 


Tear after my Deceaſe, or ſo ſoon after as can poſſibly be performed. 
Then he deviſes his real fg Truſtees, in 1200 > Fa Wi for 
99 Years, if ſhe ſhould ſo long live; after her Death in Truſt for his 
Mother for 99 Years, Remainder to his firſt and other Sons in Tail 
Male, and gave away ſeveral ſpecific and pecuniary Legacies. 
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The Queſtion in Chancery was, Whether the real Eſtate was by 
theſe Words chargeable with the Payment of his Debts in the Caſe of 
a Deficiency of the perſonal Eſtate. 5 N 

The Lord Chancellor held, that the real Eſtate was chargeable. 
Hatton v. Nichol, Trin. 173 5. Forreſter's Rep. 110. 3 

Colzile deviſed his Lands to his Wife for Life, chargeable with the 
Payment of two Annuities for Lives, and with a Legacy of 1000/7, 

and gave her a Power to raiſe by Mortgage, or Sale of any Part of 
the Inheritance ſuch a Sum as would be ſufficient to diſcharge the 
Debts he ſhould owe at the Time of his Death; and then expreſſing 
a Deſire he had of perpetuating his Name and Eſtate, he deviſed all 
his real Eſtate (after his Wife's Death) to his Nephew Robert Lupkin 
for Life, Remainder to his firſt and other Sons in Tail, &c. upon 
Condition of their taking and uſing the Name and Arms of Colzjle 
for ever; and then in the Cloſe of his Will he gives all his Goods, 
Chattels and perſonal Eſtate to his Wife, and made her ſole Exe- 
cutrix. EDA | | | N 6, 

In Chancery the Queſtion was, Whether the perſonal Eſtate ſhould 
or ſhould not be chargeable with the Payment of the Teſtator's Debts. 
Decreed, that the Charge ſhould be intirely on the real Eſtate, and 
the Wife to have the perſonal Eſtate to her own Uſe. Stapleton 
v. Colvile, Trin. 1726. Forrefter's Rep. 202. 

One ſeiſed in Fee of Lands, and poſſeſſed of a perſonal Eſtate, 
having Children and owing Money, gives Legacies by his Will, and 
directs that they ſhall be paid out of his real Eſtate, and gives his 
perſonal Eſtate to his Children. | 

Maſter of the Rolls: If the Legacies had been only charged upon 
the real Eſtate, yet the perſonal Eſtate ſhould have been firſt applied 
to pay them, and ſo ſhould it have been againſt a reſiduary Legatee ; 
but in this Caſe the real Eſtate being the Fund appointed, and the 
whole perſonal Eſtate given away by the Will, the Legacies muſt be 
paid out of the real Eſtate only, but the Debts ſhall be paid out of 


the perſonal Eſtate, the Will not ge Debts to be paid out 
Z 


of the real Eſtate. Heath v. Heath, 2 
(3.) Of Legacies to be paid out of the perſonal Eftate. 


The Father by his Will appointed, that his perſonal Eſtate ſhould 
be to the Uſe of his Daughter, to raiſe a Portion of 2000 J. for her, 
and that ſhe ſhould have the Intereſt thereof whilſt ſhe continued ſole, 
Cc. in this Caſe it was held, that the Portion being to be paid out of 
the perſonal Eſtate, the Widow ſhould not retain her Paraphernalia. 
Chanc. Caſes 145. Shipton & L verſus Hamſon. 


A Legacy of 2000/. was deviſed to the Plaintiff to be made up 


liams 366. 


* 


2 
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out of certain Debts due to the Teſtator, mentioned in a Schedule 


annexed to his Will ; but upon Computation thoſe Debts amounted to 
no more than 1700 J. yet Aſſets being confeſſed, the Whole 2000 /. 
was decreed. Chanc. Rep. 152. Pettizward verſus Pettiward. 


Deviſe of a Legacy of 2000 J. to his Daughter Leztice, and of 


25007. to be paid to his Daughter Fane, to be raiſed out of his per- 
ſonal Eſtate; and if that fell ſhort, then the ſaid Portions to be 
made good out of the Rents and Profits of his real and Leaſehold E- 
ſtates, (5c. the Teſtator died, and a Bill being exhibited againſt the 
Truſtees to perform the Truſt, and that Lerrice might have her Le- 


I gacy 


„ — 
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hey have not Aſſets, and that the Portions ſhould be gradually paid, 


Je Whole ſhould be raiſed, and that they had not Power to fell or 
Wnortgage the Lands to raiſe theſe Portions, and that the Fezwels are 
Je Paraphernalia of the Widow; but decreed, that the Leaſehold 
Lands ſhould be ſold to ſupply what was deficient of the perſonal E- 
Rate, or ſhould be mortgaged for that Purpoſe, aud as to the Para- 
Phernalia, no Order was made, but the Court inclined that the Wi- 
Bow ſhould retain them. Chanc. Caſes 165. Carew verſus Carew. 


; ue of 347. per Annum, but leaſed to one for Life, reſerving 405. per 
Annum Rent, deviſed ſeveral Legacies amounting to 1004. to be paid 
ont of bis Lands at Pimhow within a Tear after bis Death, and 


hc ſhould have therein. It was objeQted, that he had only an Eſtate 
or Life, becauſe the Charge for the Payment of the Legacies was 
not on his Perſon, but on the Lands; but adjudged he had a Fee- 
ccple, becauſe the Profits of the Lands would not amount to 100/. 


in the Time wherein the Legacies were. payable, and therefore he 


WE might ſuſtain a Loſs by paying them. Freak verſus Lee, T. Jones 113. 
er. 240. & _ 8 
Tze Teſtator had Goods to the Value of 100 J. and owed 200. and 
he deviſed a Moiety of all his Goods to his Wife and to his Execu- 
cor, equally to be divided; the Executor paid the Debt of 20 /. but 
RX adjudged, that the Wife ſhould have the full Moiety of 100 J. be- 
RX cauſe, tho the 20 L was paid, the Executor had ſufficient Aſſets to 
pay that Moiety. Could. 149. 

s5o where the Teſtator deviſed a Moiety of his perſonal Eſtate to 
bis Wife, and then he gave ſeveral Legacies to ſeveral Perſons, and 
XX aftcrwards deviſed the Reſiduum to T. S. it was decreed, that if there 
verre ſufficienr to pay the Debts, the Wife ſhall have the full Moiety 
soft the Whole, and the Debts ſhall be paid out of the reſiduary Part; 
and if he had Money, Bonds, and Leaſes for Years, the Moiety of 
= them ſhall paſs. 1 Chanc. Rep. 16. Lee verſus Hale. 


of Money, but by joining in a new Settlement had deſtroyed that 
Power. 4. by Will bequeathed 1000/. to J. S. out of theſe Lands; 
it was inſiſted, that though this might be good as a Charge, it ſhould 
take effect as a Legacy, which was not hurt by taking an additional 
Security for it; like the Grant of an Annuity out of Land, to which 
the Grantor has no Title, though it cannot charge the Land, it ſhall 
charge the Perſon of the Grantor ; the Teſtator's main Intent was to 
give this Legacy to J. &. he ſhall have it either one Way or another, 
either out of the Land or perſonal Eſtate. . 

Lord Chancellun. Here is a particular Proviſion for this Legacy. 
Now it is poſſible for a Legacy to be charged in ſuch a Manner upon 
a certain Fund, as that upon its failing the Legacy ſhall be loſt : It 


1 material that this Bequeſt is grounded upon a Power, and may be 


ought no more than the Execution of that Power, which, if void, 
muſt of Courſe be a void Bequeſt alſo. It is likewiſe obſervable, 
that the Will gives the Reſidue to the Teſtator's eldeſt Son ; ſo thar 
to make this Legacy good, the Child who is the Legatee, and other- 
wiſe provided for, muſt take it away from another Child ; and what 


K makes 


os 2000). and Intereſt; the Truſtees, by their Anſwer ſay, that 


1 s the Rents and Profits of the Lands ſhould ariſe, or intirely when 


The Teſtator being ſeiſed of Lands in Pimboꝛv, of the yearly Va- 


eviſed the Lands themſelves to T. S. without limiting what Eſtate | 


A. by Settlement had a Power to charge Lands with divers Sums 


%*? 


14 — as "What a Tenn, o Laf Will 7 "Rant 
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* it ill harder in the principal Caſe is, that the Legen Would 
by this Means be taken away from an Heir in Order to be given to ; 
younger Child. A Charge 15 Land ſeems not to be ſo ſtrong w 
a Gift of a Legacy. 

: But at length it weighed with the Court, that the Value of the 
Land was ſo conſiderable as to amount to Sous per Aunum; and 


— . 


the Deſign appeared to be, to leave the younger Child two fevers | 


Sums of 1000/7. one charged by expreſs Words upon the perſonal E. 
ſtate, the other upon the Land; his Lordſhip ſaying, that if a Legacy 


be given to J. K. to be paid out of ſuch a particular Debt, and there 
ſhould not appear to be any ſuch Debt, or the Fund fail, ſtill the 
Legacy ought to be paid; and the failing of the Modus appointed for 


Payment ſhould not defeat 1 the Legacy itſelf. Sapile v. Blacker, 
1 Williams 777. 


09 Tegatee dying hf! Time if Pinner if the Lego, 4 nd | 


WOW a Lacy ſhall fareive. 


By the Civil Law a Legacy is not due where the Dre FA 
Neft the Teftator ; ſo alſo if the Legacy is conditional, and he die 
before the Condition is performed, or where by the Will it is to be 

aid, but no certain Day or Time appointed for Payment, and the 
Tgates dies before that Time comes ; but if it is to be paid on a 
certain Day, and the Legatee dies, Ge it ſhall ſurvive to his Exe. 
cutor. 

The Father bequeathed his Goods to be delivered to his Son hen 
he ſhall be of the Age of 24 Years, and if he die before that, then 
his Daughter ſhall = them ; the Son dies long before the Age of 
24 5 Adjudged, that the Daughter ſhall have them eee 
1 And. 

But e a Sum of Money was deviſed, Remainder over, and 
the Legatec died before he had received his Legacy, the Lord Com- 
miſſioner Rawlinſon was of Opinion, that it ſhould go to his Execu- 
tor; but Commiſſioner Hutchins held, that it ſhould go to the Ad- 
miniſtrator de Bonis non. Mich. 3 7 Il. 3 

A Legacy of 50/. was deviſed 10 A, R obe ſhe ſhall be W 
ſhe died before ſhe was married; her Executor ſhall not have it; but 


1 2 Bulft, 123, 126, if it had been given to her gopal. ger 8 in ſuch Caſe i 


= in Roberts ſhould ſurvive to her Executor. 1 Brozonl. 


Aſſignee in Law. Roll. Abr. 915. 


Death of the Teſtator, and the Legatee died within that Time: 
Adjudged, that his Executor ſhall have it after he Four Years ex- 
pired. 


comes to the Age of 21 Tears, his Executor ſhall have the Legacy; 
and ſo he ſhall, if the Deviſe had been of 20 J. rowards his Mar- 
riage, and he dies afterwards unmarried, 2 Bulſt. 126, 129. In Ro- 
berts's Caſe. 


the Deviſee died in the Life-time of the Teſtator: Adjudged, that this 
Deviſc Was void, becauſe the Deviſce was not in Being when the 


4 | Will 


Deviſe of a Legacy to T. S. and his Aſſigns, "the 1e died be- 
fore it was paid : Adjudged, that his Adminiſtrator ſhall have it as 


Deviſe of a Legacy to T. S. to be paid Four Tears after the 


But if he had deviſed the Legacy to be 1 to T. 8. when be 


The Teſtator deviſed Lands to H. B. and bis Firs. and aſterwards 
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15 | Will ſhould | take Effect 3 and | the Wor d Heir 9 I this Caſe FO not 
W a Deſignation of the Perſon who ſhall take, but a Limitation of the 


Fate; for if it was a Deſcription" of the Perſon, then his Widow 


would be endowed. Plow. Com. 34 5. Brett verſus Rigden; cited 
1 in 1 Rep. 105. in Shelley's Caſe, and 1 5 5» in the Rector of Ched- 
| Aingros's Cale, 1 fo ono, why ward ah of nfo 
So where the Deviſe was to R. P. in Fee, to the Uſe of H. B. 
and the Heirs Males of his Body, and for Default of ſuch Iſſue to 


his Daughters; afterwards R. B. died in the Life-time of the Te- 
WS ator, leaving Iſſue a Daughter, and his Wife with Child, which 
_ ws a Son, afterwards born: Adjudged, that neither the Son or 
= Daughter ſhould have the Lands, for they could not veſt in the 
Son, becauſe they never veſted in R. F. his Father, he dying in the 
= 1 i{--time of bis Father; and here the Word Feirs doth not give an 
immediate Eſtate by way of Purchaſe, but tis a Limitation. of the 
3 N Eſtate. Oo. Elis. 249. Hartopp s Caſe, 1 Leon. 25 3. KC. 


The Husband deviſed a Term for Years to his Wife, ami! the Iſſue 


g is Body begotten on ber ſhould be Eighteen Tears old ; and if 
= hc dic without Iſſue, then to his faid Wife for Life; he died, leaving 
= Luc, but that Iſſue died afterwards, before Eighteen: Adjudged, 
that the Wife ſhall have the Land until the Iflue would have been 
= Eighteen if he had lived, becauſe the Time may be made certain by 

computing it from his Death, till he would have been Eighteen, i 
he had lived. Lane 56. Sweet verſus Beale. | 


But where a Legacy was deviſed to. an Infant, to be paid when 


9 he comes of Age, and he died before; adjudged, that his Executor 
or Adminiſtrator ſhall have it preſently, and not expect till the Infant 

= would have been of Age, if he had lived. 1 Leon. 278. Lady Lodoe's 
_ Caſe. oe . 132 


So where a Legacy was given to a Feme Covert, to be paid 27th. 


„ Eighteen Months after the Death of the Teſtator, and ſhe died 
within that Time; adjudged, that her Husband ſhall have the Le- 
= gacy, becauſe the Wife had an Intereſt in it before the Day of Pay- 
== ment, and ſuch. an Intereſt which her Husband might have releaſed. 


Koll. Rep. 134. 


Deviſe of Soo /. in Truſt to pay ſeeeral Anmities, Sc. for Life, 


and the Surplus of his Eſtate to his Tzvo Nepheros, equally to be di- 
I eided; and directed his Executors to lay it out for their Benefit 
one of the Nephews and reliduary Legatees died in the Life-time of 


che Teſtator, and the other died Two Years after the Teſtator's 
Death: Decreed; that the Nephews were Jointenants and not Tenants . 


n Common, and by Conſequence, he who ſurvived ſhall have the 


: | Whole; for though the Words equally to be divided made a Se- 
rrance, yet that Clauſe, by which the Executor is directed to lay 


out the Surplus for the Benefit of his Nephews, makes it joint; and 


the Annuitants being all dead, the 800/. ſhall go to the reliduary Le- 
; $47 and not to the Executor. 1 Hern. 424. Cock verſus 

ehh. | | x 71 

One Sand made his Will, and gave his four Daughters parti- 
4 cular Sums of Money, and then ſays, I give all the Reſt of my per- 
Heal Eſtate not bequeathed to my four Daughters, Judith, Sarah, 
Elizabeth aud Anne equally, and T order the ſeceral Sums before. gi- 
en Dowhters, and likewiſe their ſeveral Parts of my per- 
1 ſonal Eſlate, ſhall be paid them reſpectively at their Age of twenty- 
2 % one 
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one or Marriage, which ſhall firſt Happen, ſo as ſuch Marriage ſhall 


'F 


_— 


be with the Conſent of my Brother Brown, if be be then living, and 
if any of my ſaid three Daughters (N. B. one was then married) 


ſhall happen to die before her or their reſpective Age or Marriage 


as aforeſaid, in ſuch Caſe I give the Legacy of her or them ſo dying 
as aforeſaid to and between the Suroivors of my four Daug A5 


equally. 


One of the Daughters married in the Life of Brown without his 
Conſent, and died before the Age of twenty-one, leaving Iſſue. 
Her Repreſentatives bring a Bill in Chancery for this Legacy. 


Tord Chancellor: This is not to be conſidered under the Head 


Forfeiture, it is merely a Legacy, and two Days of Payment ap- 
inted, with a Deviſe over, and the Perſon dies before the Time the 
egacy grew due; ſo decreed, that ſhe dying before Marriage 2vith 


that the Improvements of it be paid to the ſurviving Siſters. Pjggot 
againſt Morris, Select Caſes in Chancery, fol. 26. | 


The Teftator deviſed a Sum of Money to T. S. to be paid at the 


Age of Twenty- one, or Day of Marriage; the Legatee died before 


either of thoſe Contingencies happened: Adjudged, that his Admini- 
ſtrator ſhall have the Money, becauſe the Inteſtate had a preſent In- 
rereſt, though the Time of Payment was to come; tis likewiſe a 
Charge on the perſonal Eſtate, which was in Being at the Time the 
Teſtator died; and if the Legacy ſhould be diſcharged by this Acci- 


dent, it would be for the Benefit of the Executor of the Teſtator, 


which he never intended. 2 Vent. 366. See Smartle verſus Schollar, 
J. Jones 98. 8. P. 2 Lev. 207. S. P. . LY 
But if the Deviſe had been of Money to T. S. at the Age of 


'Twenty-one, or Day of Marriage; and if he die before either of thoſe 


Times, tis then a lapſed Legacy. 2 Vent. 342. in Cloberry's Caſe. 

Charles Withers the Teſtator having a conſiderable real and per- 
ſonal Eſtate diſpoſed of it as follows: I give and bequeath to my 
Daughter Mary, at her Age of Twenty-one or Day of Marriage, 
which ſhall firſt * the Sum of 2500 /. and my Will is, that 
if my Son Charles ſhould die without Iſſue Male of his Body then 
living, or which may afterwards be born, that then my ſaid Daugh- 


ter ſhall have at her Age of Twenty- one or Day of Marriage, which 


ſhall firſt happen, the farther Sum of 3 500. over and above the 
ſaid Sum of 2500 J. but in Caſe the Contingency of my Son's dying 
do not happen before the ſaid Age of my Daughter, or Day of Mar- 
riage, then ſhe ſhall receive and be paid the ſaid Sum of 3 500, 
whenever it ſhall after happen; then deviſes his real Eſtate to 
his Fo in 'Tail, Remainder to his Brother in Fee, and goes on, 
And m 
ſhall be liable to and chargeable with the Payment of the ſaid Sum 
of 3500 J. whenever it ſhall become due and payable; and directs, 
that in Caſe of Failure of Iſſue of his Son, his Daughter, her Heirs or 


Aſſigns, ſhould join in a Surrender of ſome Copyhold Lands to the 


Uſe of his Brother, otherwiſe the Legacy of 3 500 J. to be void. 

The Daughter marries, having attained her Age of 'Twenty-one, 
and dies in her Brother's Life-time, leaving the Plaintiff her Husband, 
who took out Adminiſtration to her, and then her Brother died with- 
out Iſſue Male. | | 


T 


[og 


4 The 


Will is, that the Lands and Premiſſes hereby deviſed 
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a = The Queſtion in Chancery was, whether the Legacy of 2500. 
= ould be raiſed out of the Land, the perſonal Eſtate being deficient ? 
And whether it was ſuch an Intereſt -in her, as ſhould go to the Plain- 


tiff her Adminiſtrator * 


Brother without Iſſue Male, Marriage, or attaining her Age of Twen⸗ 
14 ty-one: All three have happened; this Legacy muſt go to her Huſ- 

_ band, who is her Repreſentative, and who may. well be thought to 
WE have married her in Conſideration of this additional Fortune of 3 500 l. 


WT though depending upon a Contingeney. King v. Withers, Trin. 1735, 


T ; refer 's Reports 1 17. | 6. | | 
L: 1 A- ee ha to the Father, and the Mortgage being for- 
+ [ feited, the Father deviſed 500 J. to his Daughter, to be paid out of 
SS thc mortgaged Eſtate at her. Age of Twenty-one, or Day of Mar- 
riage; the Teſtator and the Morgagor died, the Daughter married, 
and died before the Legacy was paid; and her Husband, upon a Bill 
WE cxhibited againſt the Heir and Executor of the Mortgagor, had a 
EE Decree for the Money, tho' both of them inſiſted not to pay it, be- 
cauſe the Mortgage was forfeited in the Life-time of the Teſtator. 
—_ Chanc. Caſes 91. Clerke verſus Knight. 5 

= Deviſc of a Legacy of 100/. charged on Lands, and to be paid on 


= thc 29th Day of September 1668; the Legatee died Inteſtate before 


5 1 that Day, and her Mother adminiſtered, and exhibited a Bill for the 
MNoney, which the Defendant would have avoided, becauſe the In- 


WE Day of September, which Condition is now diſpenſed withal by the 
Act of God, (9iz.) by the Death of the Legatee before the Time this 
T Condition was to be performed; and which now is impoſſible to be 


Tegatee, and by Conſequenee it ſhall go to her Adminiſtratrix. 
= Chan. Cafes 112. Innocent & Ux' verſus Taylour. Po 

And this agrees with the Civi/ Law, by which the Right of the 
= Legatee is conſidered in Two Capacities; one which makes him Ma- 
iter of the Legacy immediately, ſo that he may demand the Delivery 
of it; the other is a Right which puts him in a Condition to demand 
it, though not immediately; now in the firſt Caſe, the Time is come 


in which the Right is veſted in the Legatee, and the Legacy is then 


the Legacy, tis tranſmitted to his Adminiſtrator, for in that Moment 
of Time when the Teſtator died, the Right is veſted in the Legatee; 
and though there is a certain Time appointed for the Payment of the 
Legacy, yet ſince the Legatee hath acquired a Right by ſurviving 
the Teſtator, he tranſmits that Right to his Adminiſtrator, though he 
die before that Time. 2 Dom. 180, 181. | 

A Legacy of 30/, was deviſed to T. S. an Infant, to put him out 
Apprentice, and he died before he was of a competent Age to be an 
Apprentice: It was decreed, that it ſhould go to the Executor of the 
Infant, who in this Caſe being Seventeen Years old, and having made 
a Will and named an Executor, it was allowed to be good. 1 Fern. 
255. Barlow verſus Grant. — 5 5 


The Father charged his Lands by Deed for the payment of 4000. 


them, at ſuch Times and in ſuch Manner as he by his Laſt Will ſhould 
py TON. fb © | Moos direct; 


Tord Chancellor : Three Things were by the Will neceſſary to 
| happen to intitle the Plaintiffs Wife to this Legacy; Death of her 


74 teſtate had it upon a Condition, (vs.) if ſhe had lived till the 29th 


performed; but the Court held, that an Intereſt was veſted in the 


due; and in ſuch Caſe, if the Legatee dies before he hath received : 


a- piece to his Daughters, for their Portions, to be paid to each of 


" >» 
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direct; and in Default of ſuch Direction, then the Truſtees were to 
raiſe the ſaid Portions for each of his Daughters, payable at the Age 
of Twenty-one, or Day of Marriage, which ſhould firſt happen; 
afterwards by his Will he deviſed to his Two Daughters 4000 , 
a-piece, to be paid to them 1n ſuch Manner as by the Deed was di- 
reed, and ſoon after died, leaving TWO Daughters: one of them 


died before Twenty-one, and unmarried; her Mother adminiſtred, 


and brought a Bill againſt the Heir and the Truſtees, to have this Le- 
gacy of 4000 J. and Intereſt from the Death of her Daughter; and 
it was inſiſted for her, that this was Debitum in preſents to the 


Daughter, and therefore it being an Intereſt veſted, it ought to go 


to the Adminiſtrator; beſides it is a Duty ariſing by the Will, and in 
Nature of a Legacy. . OY LIE 

But on the contrary it was inſiſted, that this Cafe depends on the 
Deed, and not on the Mill, which only confirms the Deed; and it be- 


ing a Matter of Truſt, Equity ought to favour the Heir; tis true, if L 


this had been a Legacy arifing by the Will, then it muſt have gone 
in a Courſe of Adminiſtration; but tis a Duty ariſing upon the Deed, 
and was given as a Portion and not as a Legacy ; and it was not in- 


tended, that the Daughter ſhould have any Intereſt in it till Twenty- 


one, or Marriage; tis true, where there is Debitum in preſenti, 


though not payable till a future Day, it ſhall go in a Courſe of Ad- 


miniſtration, becauſe it depends on the Will and affects the perſonal 
Eſtate; and fo it is where Money is deviſed payable out of Lands, 
becauſe this is eſteemed a Legacy; but where it ſtands upon a Deed 


only, tis quite otherwiſe, and in the principal Caſe tis to come whol- 


ly out of the Lands, and the perſonal Eſtate is not made liable by 
the Will; and it was decreed accordingly for the Heir, and affirmal 
upon an Appeal. 1 Fern. 312. Lord Pawlett's Caſe, 

Deviſe of the Surplus of a perſonal Eſtate, being 30000 J. to the 


Lord Craven, during the Minority of the Teſtator's Son, to the Uſe 


of him and the Heirs of his Body; and if he died without Iſſue during 
his Minority, then to the Children of his Siſters, and made his Son 
Executor, and the Lord Craven Executor, during the Minority of 
his Son, who proved the Will; and then the Son being of the Age 
of Eighteen, died without Iſſue, having by Will deviſed to his Wife 
(the Plaintiff) all his perſonal Eſtate, and made her ſole Executrix; 
and it was inſiſted for her, that the Eſtate was abſolutely veſted in the 
Son, for the Deviſe to the Lord Craver, being during the Minority 
of rhe $0n, (which muſt be intended to determine at Seventeen Years) 
and he being likewiſe made Executor during ſuch Minority; this ſhews 


that the Teſtator intended the Lord Craver's Intereſt ſhould continue | 


no longer than till the Son came to be Seventeen Years old, and 
then, and not till then, that the perſonal Eftate ſhould- be veſted in 
him; and though it was objected, that theſe Words during the Mi- 
nority ſhall be intended until the Son is of the Age of Twenty- 
one Years; yet it was decreed, that the Minority Was determined 
when the Son was Seventeen Tears old; and that this was a Truſt 
veſted in him, and the Remainder over to the Children of his Siſters, 
void. Chanc. Caſes 326. Whitmore verſus Weld. 2 Vent. 367- 

Chanc. Rep. 2 part, 167. e 
The Father ſettled Lands to raiſe 100 J. per Aunum for his eldeſt 
Son, and 100 J. a- piece for his younger Children, to be raiſed and 
paid according to their Sęniority, and Maintenance in the mean Ton 
3 | | ſome 
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dme of the younger Children died living their Father: It was de- 


a, 
ol 
* * 


3 creed, that the Adminiſtrators of the dead Children ſhould have no 
= Benefit of their Portions, but that the fame ſhould ceaſe ; but that if 


: any of the Daughters had married in the Life-time of their Father, 


7 and afterwards died, the Husbands, as Adminiſtrators to them, ſhould 
dave their Portions; for 10 certain Time being appointed for Pay- 


ment of theſe Portions, but that being left indefinitely, it doth not 


: attach till the Death of the Father. 1 Fern. 334. Braithwaite v. 
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Deviſe of a Portion to a Child, with Intereſt, but not payable till 
the Age of Twenty-one Years, or Marriage; the Child died before 
Twenty-one, and not married; it ſhall go to his Adminiſtrator. 
1 Vern. 462. Collins verſus Metcalfe. | 

By the Civil Law there is no Survivorſhip amongſt Legatees ; for 
if Goods are deviſed to Two jointly, and afterwards one of them 


1 dies, the Executor of the dead Legatee ſhall have his Share; but 
= whcre the Teſtator deviſed Goods to Two jointly, and the Executor 
aſſented to the Legacy, and then one of them died; adjudged, that 


by this Aſſent an Intereſt is veſted, and tis become à Chattel, and 
governable by the Rules of Common Law. 2 Lev. 20g. Buſtard 
verſus Sey. 5 | 

Thomas Cole by Will gave to his Grandaughters E/izabeth and 
Anne, and to his Grandſon Thomas 1000 J. a- piece of his Eaſft-India 
Stock, and the Intereſt thereof for their Uſe; and if any dies to the 
Survivors or Survivor, ſhare and ſhare alike, and Wills that the In- 
tereſt be paid to their Father, his Son Hoevard, to be improved to 


= their Uſe. 


The Grandſon died an Infant, whereby his Share ſurvived amongſt 


his two Siſters, and then one of the Siſters died. 


In Chancery the Queſtion was, whether the Share ſhe had taken by 


= Survivorſhip upon her Brother's Death ſhould ſurvive to the other Siſter, 


as well as her original Legacy of 1000 J. or whether that Share taken 
by Survivorſhip ſhould go to the Father, who was her Adminiſtrator ; 
held that it did not go to the ſurviving Siſter, but to the Father, who 


is Adminiſtrator of the deceaſed Siſter. Rudge againſt Barker, Trin. 


1735. Forreſter's Rep. fo. 124. 


(s5.) Of Executor giving Security for Payment of Legacies, and of 
| Lecurities in general. 


An Executor may in ſome Caſes be compelled to give Security to Duncomb v. Stint, 
pay a Legacy, as where 1000 J. was deviſed to T. F. to be bai t . Rep. 121. 


the Age of 21 Years; and upon a Bill exhibited againſt him, ſuggeſt- 

geſting a Devaſtacit, and praying, that he might give Security to pay 

the Legacy when due, it was decreed accordingly. . 
Where a Legacy is deviſed to a City Orphan in any Part of Eng- 


and, the Executor may be compelled to give Security for the Pay- 


ment thereof to the Court of Orphans. 1 Fei. 180. 5 
A Legacy was given to the Son 10 be paid at ten Wart old, and 
at that Age it was paid to the Father, who afterwards died inſolvent ; 


now it appearing, that the Executor, when he paid the Money, tooſ 2 


Bond to fave himſelf barmleſs ; it was held, that he took this Securi- 
ty at his own Peril; and therefore, thg' the Payment to the Fathe 
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Tlolloway v. Collins, 


1 Chanc. Rep. 245. 


8 . x * 


was good, it was decreed that the Executor ſhould pay it again to the 


A = 


Legatee. 26 Car. 2. Holloway's Caſe, © 
The Teſtator deviſed: 800 J. to T. &. to be paid by his Executor 
when the ſaid 7. S. ſhall attain to the Age of 21 Years; the Lega. 


tee by his Guardian exhibited a Bill, that the Executor might give 


Security for the Payment of the Money; and it was decreed ac- 
cordingly. _ „% Weg {oo ge 25 ö 

If the Spiritual Court go about to compel an Executor to pay a 
Legacy, without giving Security to refund, in cafe there ſhould be a 


Defect of Aſſets; a Prohibition ſhall go, as it was reſolved in the Caſe 


of Knight verſus Clerke. ; 
(6 ) Of Reſiduary Legatees, and of the Surplus of the Eftate. 
The Teſtator deviſed the reſiduary Part of his Eſtate to Two Ext. 


Cutcrs, one of them died: It was decreed, that his Adminiſtrator 


ſhall have the Moiety as Tenant in Common, and that it ſhall not ſur- 


Fane der ſus F ane, 
1 Vern. zo. 


vive to the other. Chanc. Rep. 238. | 5 
Deviſe of ſeveral Specific Legacies, and that 1000 J. ſhall be 


raiſed out of her Plate and Jewels for her Funeral, and all the reſt of | 


her Goods and Chattels to her Executors; then there follows this 
Clauſe, (zj2.) I give unto my Executors 100 J. for their Care and Trou. 
ble, and after my Debts and Legacies are paid, I give all the reſt 


of my perſonal Eftate unto the Children of Sir Francis Fane, | the 


Money to be paid into the Hands of their Father: Decreed, that the 


Children ſhall have all the monty Part, and that the Executors 


Petit wer/zs Smith, 


ſhould take nothing by the Deviſe of all the reſt of the Goods and 
Chattels to them, becauſe they had 100 /. a-piece deviſed to them. 
Two Executors, to whom the Teſtator deviſed 5 J. a- piece, and 
died without any Diſpoſition of the Reſidue of his perſonal Eſtate; 
the Will was proved in the Spiritual Court in common Form; and 
then one of the Daughters of the Teſtator ſued for her diſtributive 


Part of the Refiduum; inſiſting, that the Executors had no Title to 
it, becauſe cach of them had a pecuniary Legacy; and the Court gave 


Sentence againſt them to.exhibit an Inventory, in order to make a Di- 
ſtribution ; but a Prohibition was granted, upon a Suggeſtion, that the 
Court had not ſuch Power, but only when the Party died Inteſtate. 
Grace Lawſon by Will, inter alia, gave a particular Legacy in 
Truſt for her Daughter E/izabeth, Wife of Allen Johnſton, for her 
own ſeparate Uſe, excluſive of her Husband's, during her Life, and af- 
ter her Deceaſe to ſuch Perſons as ſhe ſhould give the ſame to by 
Will, or other Inſtrument in Writing; and of this Will, Grace made 


Elizabeth Executrix. In Chancery the Queſtion was, whether as 


there was a Legacy given in 'Truſt for the Benefit of Elizabeth, ſhe 


was intitled to the Surplus of the Eſtate of Grace Lawſon, as her 
Executrix, or became only a Truſtee for the Benefit of the next of 
Kin. Lord Chancellor, the Executrix is not excluded of the Surplus. 
The Ground of this Court's decreeing the Surplus in ſuch Caſe to be 
diſtributed, is founded on Conſiderations of Equity, and on ſome Fad 
from whence ariſes a violent Preſumption amounting to Evidence, that 
the Executor was only to be a Truſtee : The firſt Caſe on this Subject 
was, that of Foſter and Monk in the Time of Lord Feferies, 1 Vern. 
473- The Tradition of that Caſe he has heard to be, that Lord 
Zeferies thought there was ſomething of Fraud in the Party's getting 
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g | | de Executor, and beſides thought it abſurd, that when the 
l 3 had a Legacy of 51. given him for his Trouble, he ſhould 


“deen taken, that where the Executor has a Legacy for bis Care 
„ 7r0uble he ſhall be a Truſtee for the Reſidue, it has been ſince 
tried farther, and held that where a Legacy is given to an Executor, 
© ſhall be a Truſtce for the Reſiduum. Farrington and Knightley, 
RD eced. Chan. 566. Caſes L. E. 442. Diſtinctions have been en- 
avoured at, on Account of Nearneſs of Relation between the Exe- 


LY 48. but has prevailed in Favour of a Wife made Executrix. Ball 
Id Smith, 2 Vern. 675. As to the ny Caſe, it is a Legacy of 
hat Kind, no Inference can be drawn 
ave the Reſidue, it is a Legacy in Truſt for her ſeparate Uſe excluſive 
f her Husband, for though the Teſtatrix intended that the Executrix 
could have the Whole; yet as ſhe intended this Legacy for her ſe- 
WSarate Uſe, excluſive of her Husband ; there was a Neceſſity for 
= cting it in the Manner it has been done. Griffizh and Rogers, Prec. 
541. 2 31. Barely giving a Legacy in Truſt is. not a ſufficient Foun- 
lation for ſuch a Diſtinction, but this is a Truſt of a particular Kind, 
ad abſolutely neceſſary to anſwer the Purpoſe the Teſtatrix intended. 
aru. Rep. fo. 94. 
aeies, and after thoſe are paid, then the Reſidue of the perſonal E- 
ate is deviſed to the Executor; yet that very perſonal Eſtate ſhall 
e Aſſets, and ſhall be applied to the Payment of the Debts as far as 
= will go, and the Land ſhall be charged no farther than to make 
y what remains unpaid, and this in Favour of the Heir. | | 
vo Exccutors, one of them is made refiduary Legatee ; in ſuch 
aſe he may maintain an Action againſt his Companion, for Taking 
r Detaining the Goods of the Teſtator; and if both of them are 
made reſiduary Legatees, and then one of them dies Inteſtate, it hath 
deen held, that his Adminiſtrator ſhall have a Moiety of the Reſiduum 
atter Debts and Legacies paid; becauſe the Teſtator intended an equal 
bare to both, and his Intention ſhall prevent the Survivorſhip ; but 
tit hath been otherwiſe decreed; as for Inſtance, 
The Teſtator made Two Executors, and deviſed to them a Legacy 
of 20 J. a-picce, and likewiſe 800 J. in Truſt, to pay ſeveral. Annui- 
ties to Three Perſons (naming them) for Life, and the Reſidue of his 
=—_ -ſtatc to his Nephews, Charles and Johm Cock, equally to be divided 
= /-:22ccr them, to be laid out by his ſaid Executors, for the Benefit 
is ſaid reſiduary Legatees; one of them died in the Life- time 
of the Teſtator, and the other Two Years after the Teſtator's Death; 
the Queſtion was, whether the reſiduary Legatees were Tenants in 
Common, or Tointenants; if the later, then the Survivor ſhould have 
the whole Surplus; and it was decreed he ſhould have the Whole, 


; tis true, the Deviſe was ſevered by the Words Equally to be divided, 
ney for the Benefit of the Legatees, it was joint. 

retain the Refiduum againſt the other; and if he take it, or any Part 
thercof, he may have an Action of Treſpaſs againſt his Co- executor; 


but where a Man makes one Executor, and gives him a Legacy, and 
M | leaves 


for the Teſtator intended their Benefit, and none to the Executors; 
but by the Appointment, that his Executors ſhould lay out the Mo- 


Iwo Executors, one of them was made reſiduary Legatee; he may 


aim the Reſidue of the Eſtate to his own Benefit; from that Time it 


tor and Teſtator, but over-ruled, Granvil and Beanford, 2 Vern. 


* 


om thence, that ſhe was not to 


RX Where Lands are deviſed to be ſold for er of Debts and Le- 2 Vent. 349. 


Cox ver. Quantock, 


1 Chan. Rep. 238. 


Cock wer Berrith; 
1 Ver n. 42 5 5 
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leaves the Reſidue of his perſonal Eſtate undiſpoſed, the Executot 
mall not have it, quatenus Executor; but the next of Kin of the Te. 
= 22 & 23 Car. 2, ator ſhall have the Adminiſtration, and it ſhall be diſtributed accorg. 
cap. 10, ing to the ® Statute, _ f ! 
Shower's Rep. 26. But where a Man is made reſiduary Legatee, and be dies before 
the Will is proved, his Executor ſhall have the Adminiſtration, and 
pot the next of Kin of the firſt Teſtator, becauſe the reſiduary Legs. 
= Dyer 372. tee is i foco heredis; and in ſuch Caſe, if he die before Probate, 
| or aſter, his Executor hath the Right of Adminiſtration,  _ '. 
Philips . Philips, _ The 'T ſtator deviſed ſeveral Legacies to particular Perſons (naming 
. them) and the Reſidue of bis perfonal Eſtate to E. G. and made 7. & 
Executor, and died, which ſaid T. & the Executor, was Debtor to 
the Teſtator in the Sum of 400 J. It was inſiſted, that the Teſtator 
having made his Debtor Executor, the Debt was by that Means dif. 
charged; and if ſo, then the 400 /. was no Part of his perſonal Eſtate, 
and by Conſequence there was no Reſiduum; and it appeared, that 
there was ſufficient Aſſets beſides to pay all Debts.and Legacies; yet it 
was decreed againſt the Executor, that he ſhould pay the Refiduum 
of the Eſtate to E. G. ta whom it was deviſed. _ 12 


00 Where Intereſt ſhall be paid for a Legacy: 


Where a Debt is due to the Teſtator, he may by his Will reſpite 
the Payment thereof to the Legatee, and in ſuch Caſe he cannot 
demand any Intereſt for the Forbearance, and much leſs he cannot 
pretend to. Coſts and Damages, tho the Debt was of ſuch a Nature 
as the Default of Payment might intitle him to ſuch a Demand. 

 Adjudged, That where 10 certain Time is appointed for the Pay- 
ment of a Legacy (if the Legatee is an Infant) he ſhall have Intereſt 


after one Year from the Death of the Teſtator, becauſe a Year is 


always allowed to the Executor, that he may. be informed whether 

there are any Debts owing by the Teſtator, and no Laches ſhall be 

imputed to an Infant; but if the Legatce was of full Age when the 

Teſtator died, he ſhall have no Intereſt but from the Time of the 

* 1 Vern. 262, 8. P. Demand of this Legacy, unleſs tis made payable at a certain Day, 

3 and in ſuch Caſe he ſhall have Intereſt from that very Day. 2 Sail. 
S. P. Moor v. Bla- 415. Suell verſus Dee. 1 85 „ 

grave. Where Legacies were deviſed to Infants: payable at a certain 

Time, which expired during their Infancy, and the Executor refuſed 

to pay the ſame, becauſe the Legatees could not give any Diſcharges, 

by Reaſon of their Infancy : It was decreed, that the Maſter ſhoüld 

put out the Money at Interſt in the Name of the Guardian, or of ſuch 

other Perſon as he ſhould think fit, and that the Defendant ſhould 

” — againſt the Infants. Chanc. Caſes 95. Dyke verſus 

5 1 Tifant exhibited a Bill by his Guardian for a Legacy of 100 /. 

deviſed to him; the Defendant by his Anſwer confeſſed the Legacy, 

and that he was always ready to pay it, ſo as he might be lawfully 

diſcharged, which the Plaintiff by Reaſon of his Infancy could not do; 

and therefore inſiſted, that it might be paid without Intereſt; which 

was decreed accordingly, and the Defendant to be indemnified. Chanc. 

Caſes 264. Bullen verſus Mien. . "oy 
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Part L 
A Legacy was given to an Infant, the Teſtator having a great 
mJ 3 in Bank Stock, the Executor was reſiduary Legatee; 
2 Bill was brought in the Exchequer” for the Legacy; and the Que- 
tion was, Whether it ſhould bear Intereſt, and from what Time. 
Chief Baron Pengelley and Baron Hale : It is a certain Rule, that 
where the Fund is certain, as when charged on Land, it ſhall bear 
Intereſt, becauſe it plainly appears the Rents are received. So the 
Fund on which it is charged produces a Profit here, it is equally cer- 
tain, and therefore ſhould bear Intereſt, Sf. 4t5. Small verſus Dee, 
and ſhould be from the Teſtator's Death. But this was oppoſed by 
Carter and Comps, Barons, that it ſhould only bear Intereſt from a 
Year after the Teſtator's Death, for as Legacies are to be paid after | 
Debts, the Executor has that Time to inquire, till which Time they 
are not payable, ſo not to bear Intereſt ; which was agreed. _. 
A Difference was offered to be made, that as this was a Legacy 
to an Infant, it could not be ſafely paid, and therefore could not bear 
Intereſt; to which it was anſwered by the Chief Baron, that it might 
be ſafely paid into the Hands of an Infant, having proper Evidence 
of the Payment, as is Wentworth's Executor 3 13. And per Carter, 
it may be paid into the Hands of the Guardian, having Evidence; but 
if he takes Security from the Guardian which ſhopld prove defective, 
there as he does not rely on the Security the Law gives, he muſt de- 
pend on that taken at his Peril. Biqſon verſus Saunders, Selett Caſes 
in Chancery, fo. 72% | £27 we | 
Deviſe of 500 J. to his Grandaughter (then an Infant) 70 be paid 
at ſuch Time and in ſuch Manner as his Wife (who was Executrix, 
and the Grandmother) ſhould think fit and beft for bis ſaid Gran- 
daughter : The Executrix lived Twenty Years after the Death of 
the Teſtator, in all which Time this Legacy was never demanded ; 
and then ſhe having made the Defendant her Executrix, ſhe died 
without paying this Legacy; and upon a Bill exhibited againſt the 
Executrix of the Executrix for this Legacy, tho' no Demand was 
proved: and tho the Time and Manner of paying it was left to the 
Wife; yet it was decreed to be paid with Intereſt from the Death of 
the Teſtator. Churchill verſus Speake. | \ I Vernon 251. 


- (8.) Other Caſes concerning Payment of Legaties. 


Deviſe of a Sum of Money to T. &. to be paid to him whom the 
Teſtator ſhall appoint ; he died without making any Appointment, 
this is a good Deviſe to T. S. Chan. Rep. 198. ” 
The Teſtator deviſed 500 J. to T. S. which 4. P. now owed him 
upon Bond; afterwards the Money was paid to the Obligee : Ad- 
judged, That the Legacy was due, though the Security was altered. 
Raym. 335 n 3 We meets | | 
Deviſe of 100/. to a Feme Covert, to be paid within Six Months Palmer v. Trevor, 
after the Teftator's Death; and a Bill being brought for this Legacy * Vern. 261. 
by the Husband, the Executor anſwered, that he had paid it to his 
Wife, and had her Receipt: This was decreed to be no good Pay- 
ment, but that it ſhould be paid to the Husband, with Intereſt, it be- 
ing appointed by the Will to be paid at a certain Time. 8 2 
Where Lands are made ſubject either by Deed or Will, even thofe 1 Salle. 134. 
which are barred by the Statute of ? Limitations, ſhall be paid, be- ? « Vert. 2856. 
cauſe they are ſtill Debts in Equity; and though the Statute hath 
| : taken 
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b away the proper r Remedy to recover them, yer the Duty re. 
mains. 

In 1707. Sir Henry Fobnſon was ;ndebted, to Blakeway i in 343 4. 

In 1714. he received 50 J. in Part. 

In 1719. Sir Henry died having made his Will, and deviſed: his 
Lands to his Executors, in Truſt 10 pay bis Debrs ; ; the Executors 
renouncing, the Earl of Sraffird adminiſtered with the Will ans 
nexed. 

 Blakeway brought his Bill to be paid out of Aſſers, | 

The Earl of Hrafßord pleaded the £ Statute of Limitations, and that 
neither he nor (as he believed) Sir Henry made any Promiſe to. pay 
the Debt within fix Years before the Bill brought, 

Lord Chancellor: J would be cautious of giving any Relief againſt 

an A& of Parliament; but it is plain the Debt is not extinguiſhed by 
the Statute of Limitations, ſince the Statute muſt be pleaded, which 
the Defendant is not bound to do; and if he afterwards will acknow- 
ledge the Debt, it takes it out of the Statute ; "his Lordſhip over. 
ruled the Plea. E 
Upon an Appeal. brought in the Houſe at Lords this Decree was 
reverſed, and the Plea ordered: to ſtand for an Anſwer, Hlakeway : 
againſt The Earl of Strafford. 2 Williams 373. Vide 2 Fern. 141. 
Cofton v. Mill, and Staggers v. Melly. 

t Salk. 153. UTands were ſettled on Truſtees to raiſe Money for the Payment of 
Debts and Legacies; all the Money was raiſed, but not paid, as di- 
rected by the Teſtator; and this being made an Objection why the 
Heir ſhould not have the Lands, that the Money was not paid by the 
Truſtees, but that they converted it to their own Uſe ; but decreed, 
that the Heir at Law ſhall have the Lands diſcharged "of the Debts 
and Legacies, becauſe the Lands were ſubje& and Debtor to them, 
but not to the Default of the Truſtees, againſt whom both the Cre- 
ditors and Legatees may have a proper Remedy. 


Goſling v. Dorney, Lands were deviſed to be ſold for Payment of Debts and benni 


1 Vern. 482. 


the Lord Chancellor Nottingham decreed, that they ſhould be paid 
pari paſſu in equal Proportion ; but the Lord Keeper North reverſed 
that Decree, and gave Preference 70 the Debts, and fo he did in the 


« 1 Chan. Rep. 248, Caſe of 1 Hixon and Witham ; but the Lord Chancellor Zeferies was 
Poſtea part. 7. not ſatisfied with this Reverſal. 


6. VIII. The Diviſion of Teſtaments. 


1. Of the antient Dich on of Teftaments. 
2. Another T hreefold Diviſion. 


„ nn a 3h (1) antient Diviſion of Teſtaments, ahora 
e nſtit. de teſta. or- 1 they were firſt diſtributed into Two Sorts ©, the one "Teſtament 


din. . 1. being termed Calatis Commits *, the other Procinttum *, ( whereunto 
i. e. Vocatis comi- 


tiis, ſeu vocato po- after wards a third Kind was added, called — 4 C libram ,) hath 
pulo, a Greco Ver- | - — | 8 been 
bo xk, quod eſt | 


voco. Tempore namque pacis, bis tantum in anno Teſtator, convocato per cornicinem populo, eoque preſente, ac 


quaſi teſte, ultimam ſuam voluntatem declarare ſolebat. Minſing. in d. F. j. t Hoc teſtamentum fieri conſue- 
vit ab exituris in prælium, ob dubiam belli aleam. Inde procinctum dicitur, non quod ſuecincte fieret, ſed quod pro- 
eincti dicuntur milites, quaſi precincti & expediti. Viglius in d. 5. j. ui. e. Per imaginariam venditionem ; 


præſentibus enim teſtibus una cum libripende ſeu æſtimatore patrimoni, is qui ſucceſſor defuncti futurus erat, morituri 
bona emebat, deinde percutiens libram, illud æris en pretium dabat ei a quo hæreditatem expectabat. Minſing. by 


4 


Vigl. in d. $. j. 


— 
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* 


been long ſince aboliſhed -*, and worn not only out of Faſhion, but * Text. in d. $. be 
almoſt out of Memory; inſomuch that unto ſome their very Names 

may ſeem very ſtrange. Unwilling therefore, to offer any Thing 

more tedious than profitable, I thought good to make Report of ſome 

other Kinds of Teſtaments, whereof haply we may have ſome Uſe in 


” 


Underſtand therefore, that (2) of Teſlaments ſome be ſolemn, ſome , 1 chm Ts 
ainſolemn ; ſome written, ſome 9nWritten, or nuncupative ; ſome ment. ſcriptum non 
' videtur alia ſpecies a 

| os | | Teſtamento ſolenni, 
pleramque enim hzc duo confunduntur, & indifferenter ſeu promiſcue uſurpantur. (Bar. in L. Tabular. ff. Quemad. te- 
ſtament. app. & apertius Minſing. in 5. ſed cum. Inſtit. de teſta. ord. & in F. fin. ibid. Graff. Thefaur. com. OP. 
$. teſta. q. 10. n. 1.) At vero jure quo nos utimur inſpecto, plane diverſa ſunt. Sæpius etenim neceſſarium eſt, ut Te- 
ſtamenta noſtra ſint ſcripta, ſed ut ſint ſolennia nunquam. Quinimo vel eod. jure Civili teſtamentum inſolenne dividi- 
tur in (criptum & non ſcriptum. Graff. Theſau. com. op. F. teſta. q. 10, & q. 11. n. 3, * Mantic, de con- 


jet. ult. vol. I. 1. tit. 7. Adde Jul. Clar. $. teſtam. q. 3. ubi tradit nobis aliam teſtamentorum diviſionem. 


privileged, and ſome not privileged *. 


6. IX. Of ſolemn Teſtaments. 


1. What is a ſolemn Teftament. 

2. No Uſe of ſolemn Teftaments here in England. 

3. The Rigour of the Civil Law concerning Teſtaments. 
4. This Rigour juſtly reformed. 
5 


5. What moved ſuſtinian to exact the Number of ſeven IWitneſſes 
in Teſtaments, | 


6. Two or Three IWitneſſes ſufficient by the Law of God, 


Olemn Teftaments are they, (1) wherein are all thoſe Solemnities 
of the Civil Law: As the Preſence of Seven Witneſſes, and re- 
= quired thereunto, their Subſcription, their Subſignation, the Expedi- 
tion of the Act at one Time, &c. *. But (2) of this Kind of Te- . f. Sed cum paula- 
ſtaments we have no Uſe in England. Wherefore it ſhall ſuffice, tim. Inſtit. de teſta. 


| =. - . rdin. L. H - 
that I have ſhewed that ſuch a Kind of Teſtament there is mentioned ery C. * <a 4 


in the Civil Law; to the (3) Obſervation whereof the Roman Peo- » Supra 9. 5. n. 1. 
ple were ſtrictly tied in the Making of their Teſtaments, (much like Sie Je, $i de 


- 3 ; rep. Ang]. lib.z. c.7. 
as were the Jes to their Jewiſh Ceremonies :) So that if any one Brad. lib. 2. C. 25. 


of theſe Solemnities were omitted, the Teſtament was void © Which 
Thing was not only hard to be performed, but in ſome reſpects alſo © L. 1. Injult. rupt. 


: S irrit, teſt. ff. Min- 
ungodly. For that it was not ſufficient for any Man, to prove a nd. $. 8 


Teſtament by Two or Three Witneſſes, (the Law of God requireth u. 12. | 
no more *,) but it muſt be proved forſooth by Seven Witneſſes *, Deut. o. 9. Matth. 


| | . 18. Mantic. d 
Wherefore with (4) good Reaſon was this Exceſs reformed, firſt by 18 1 


the Eccleſigſtical Law, which did reduce the Number of Seven Mit- 25 
meſſes 10 Three, (the Parochial Miniſter being one *,) and in ſome ihn L cum au- 


latim. 


Caſes Two s; and then by the general Cuſtom of this Realm, which ! C. cum eſſes. de te- 
diſtinctly requireth no more Witneſſes than T wo, ſo they be free ext 


a A To ; E Teſta. videlicet ad 
from any juſt Cauſe of Exception h. The Reaſon (5) wherewith Ju- ets c. 
man was moved to approve theſe Solemnities, and to add there- relatum. cl. j. de te- 


unto as he did, was, as he doth frankly acknowledge, (Propter teſta- 1 1 


mentorum fanceritatem, ut nulla fraus adbibeatur ,) And I doubt teſta. I. 3. provincial. 
not but before he did ſet down fo preciſe a Law, he had ſufficient sonſtitu. verb. pro- 
Trial of great Cunning and Craft practiſed in the making and proving ——_ COT po 
of Teſtaments (I would there were none in England;) which urged Jur. 1.6. n. 7. 


him to go from that Rule (6) and Law of Ulp/ 1 
pian the famous Law- , - Inf. de Cd. 
yer; the ſame alſo being moſt agreeable to the Law of God. Ubi ons . 


Humerus 
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What a Teſtament or Loft Will in. Pan 1 


nume ru 1 non adijicinur, etiam ho ſufficiunt ; . enim 

L. ubi de teſtibus - duorum numero contenta eff *, Where he ſaith, the plural 
i Speech is content with Two, which is the Reaſon of the Law, it 
hath this Senſe : It was a Thing very well known, that one Witneſs 

alone was not ſufficient to decide a Controverly, (the Teſtimony of 

iC. licet. c. venient. one being as the Teſtimony of none ;) and therefore there were re- 
fe yg nc quired Mime e: But how many Witneſles were ſufficient, was donbt- 
re. 33. d. 2. ed of. Whereupon Ulpian anſwereth, that albeit Witneſſes are re- 
quired, yet that plural Speech, Witneſſes, is ſatisfied with Two; and 


ſo Two Witneſſes are ſufficient, where a greater Number is not re- 


* 


*DD. in d. L. ubi. quired *; but by our Law where Lands are deviſed, Three Wit. HF 


neſſes are required. 


5 X. Of anfolemn Teftaments, and whether the n 


ſaid Definition of a Teſtament do agree to our Te- 
ſtaments 1 in England. 


1. What is an unſolenm Teſtament. 
2. Of the Freedom we enjoy in England in making our T. . 


ments. 
3. Writing required in the Deviſe of Lands. 
4 Many Things permitted which be not neceſſary. 
7 


5. Whether it be needful that Vi rneſſes be required in à Teſta- 
ment. 


6. Whether our Teftaments in En gland a agree with the former 
Definition of a Teſtament. 
Some Reaſons whereby it ſhould ſew that the Former Def 
tion and our Teſtaments do not agree. 
8. The former Definition. of a Teſtament doth comprehend both 
ſolemn and unſolemn Teftaments. 
9. The Reaſons which prove that this foreſaid Defini tion dot 
comprehend both Teſftaments. 
10. Ulpian did flouriſh before Juſtinian. 
11. The Increaſe or Decreaſe of Solemnities do not make the Te 
ſtament to ſwerve from the former Definition. 
12. An unſolemn Marriage is a true Marriage in reſbect of the 
Knot or Eſſence of Matrimony. 
13. 4 Military Teſtament, though rnſolenmn, is properly a Tifte 
ment. 


14. A Teftament among ft Children is properly a Te amen, the 


unſolemn. 

15. A great Inconvenience if an unſolemn Teftament e were nor Pri. 
perly a Teftament. 

16. What is a Teſtament properly ſo called? | 

17. In England our Teſtaments, though unſolemn, bave the Efett 
of Teftaments properly ſo called. 

18. An Anſwer to thoſe Reaſons which ſeem to prove our Teſta- 
ments do not agree with the former Definition. 


19. The former Definition is not of any ſpecial Teſtament. 
20, 2 he Concluſi. on. . . 


3 UL!)ufolem 


I Law, the Teſtaments are void „ except in certain Caſes. But (2) 


* 


— tt. 
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„* FY 


vr Laſt Will is. | 08 


Nſolemn Teſtaments are (1) ſo termed, where the Solemnities 

Z of the Civil Law above-mentioned, or any of them, are omit- | 

ted, at the Making of the Teſtament *: Without which, by the Civil 4 L. j. de _ rupt, 
| irrit. teſta. fl. 

J | b D. L. j. 15 Hac con- 
—_ with us in England they are not void: For that our Teſtaments are ſultiſima. f. ex im- 
dot ſubject to the Ceremonies of the Civil Law, but are made with Pertect. C. de teſta, 


5 Fr. fed 
all Liberty and Freedom, and (as one reporteth) Jure militari *. dm — 


And ſo we are no farther tied than to the Obſervation of thoſ: Requi- de teſta. ord. n. 12. 


s 


W ſites that be neceſſary Jure gentium %, Which requireth but T'wo Mc ayer e de 
= \Witneſſes ©: Saving that in 65 a Legacy or Deviſe of Land Three e. 7. — — 
W Witneſſes and Writing is alſo neceſſary, and that to be made in the diſtinfe — admit- 
Life of the Teſtator . Howbeit, it is not to be doubted but that a A 
Man may make his Teſtament in Writing, wherein he diſpoſeth of laments militaribus 
| his Goods only, and ſo he may ule the Teſtimony of more Witneſſes <ompetere 83 
W than Two. Alſo (4) if he will, he may procure the Witneſſes to 1 


ſubſcribe their Names to the Teſtament, yea, to every Page of the decedere, & id genus 


KTeſtament, (if there be divers;) and it is a good and ſaſe Courſe, . quibus in- 


: , | I | . 14.) que no- 
whereby many Forgeries might be prevented, or more eaſily detected. fratibus © now: How 


But no (5) Man is tied to the Obſervation of theſe Cautels *, . Fong 


„ cept as before) no not ſo much as to require the Witneſles ®: So be- Rogatio teſtium, qua 


neficial are the Laws of this Realm to the Subjects of the ſame. pro folennitate in mi- 
a | } TOE WE 20, litari teſt. requiritur, 
(communi interpretum calculo,) ab Anglis teſtantibus non ita neceſſario obſervatur. 4 Milites ad ſolennitates tan- 
tum juris gentium aſtringi videre eſt apud Dec. in L. milites. C. de teſta. mil. poſt. Bar. in L. j. C. de ſacroſanct. 
Eceleſ. & DD. in L. j. ff. de mil. teſta. Quibus adde Tiraquel. de privileg. piæ cauſæ, c. 3. © Dec. in d. L. 
Milites. Mantic. de conject. ult. vol. lib. 6. tit. 3. n. 9. in fin. f Stat. H. 8. anno 32. c. 1. 3 Lindw. 
c. in ſtatutum de teſta. I. 3. provincial. conſtit. Cant. verb. probat. A Ratio eſt, quia rogatio teſtium non eſt 
Juris gentium aut divini. Ab. Covar. & alii in c. relatum. el. j. de teſta. extr. Tiraquel. de 1 piæ cauſæ, c. 3. 
quo poſito, conſtat, Anglos pleniore libertate frui in condendis Teſtamentis, quam quæ vel ipſis militibus indulta fuit a 
jure civili: quo {h communi fit credendum opinioni) rogatio teſtium eſt neceſſaria. Jul. Clar. 5. teſtim. q. 58. Quam- 
vis non deſint qui contendunt rogationem hujuſmodi non ad ſolennitatem exigi, ſed ut ex eo facilius dijudicari poſſit, Mi- 
lites, proferendo verba quæ ſonant in teſtim. ea deliberate & ſerio, animoque teſtandi, non joco, non perfunctorie pro- 
tuliſſe, ut ſæpe ſolent alias. Tiraquel. de privil. piz cauſæ, c. 3. Weſenb. conſil. 38. n. 55. Adde quod in Teſta- 
mento inter liberos, ubi attenditur ſolennitas juris gentium, non eſt neceſſarium ut teſtes ſint rogati. Graſſ. Theſaur. 
com. op. f. teſtam. q. 12. Clar. F. teſtim. q. 18. Dec. conſil. 610. Denique, nec in teſto. ad pias cauſas (in cujus 
confectionem adhibendæ ſunt juris gentium ſolennitates) requiritur ut teſtes ſint rogati, ut habet com. op. teſte Covar. in 
c. relatum. el. j. de teſta. infr. 5. 16. "7 T0015] FT | e 


But (6) here methinks a Queſtion doth offer it ſelf to be reſolved. 
If all our Teſtaments in ugland be unſolemnv, and (7) if by the 
Civil Law regularly all unſolemn Teſtaments be void, inſomuch that 
if but one Solemnity be omitted, the Teſtament is no Teſtament * ; L. j de injult. rup, 
how doth the Definition of a Teſtament above-mentioned, borrowed 2 * * * 
out of the Civil Law, agree with our Teſtaments here in England, unus. le uin. C. 
being all unſolemn Teſtaments ? It ſhould ſeem we had need to ſeek 
a new Definition, and that 1 have erred, together with other our 
Common Lawyers of this Realm, in borrowing that Definition, 
which agrecth fo juſt-with their Teſtaments, with which our Teſta- 
ments do not agree. For if the Definition did agree with both Te- 
laments, they thould agree betwixt themſelves; but the Teſtaments 
do not agree betwixt themſelves; and therefore the Definition doth 
agrce but with one alone. If it agree but with the one, and we 
confeſs it doth agree with their Teſtaments, how then can it agree 
with ours alſo? 
To this Queſtion briefly my Opinion is this, that the (8) Defini- 
tion doth comprehend both ſolemm and wnſolems Teſtaments; and 
therefore is agrecable to our Teſtaments. The Antecedent I prove, b in L. f. 4% 
(9) thus. The Definition (as appeareth) was made by Ulpian* : This eam 
N Ulpianus 


FF. fag — — 


Lipianus (10) is one of thoſe antient Lawyers, whoſe Anſwers, De. 
finitions, Rules and Concluſions are contained in the Digeſts, and 
! Juſtinianus adeptus Houriſned no leſs than Two hundred Years before Zuftinian !: 


fuit Imperium an. 


Se 57, ON Which Fuftinian did add certain other Solemnities, without Which 
pianus autem flotuit he ordained that the Teſtament ſhould be void ”. It muſt be granted 
longe ante, nimirum therefore, that the Definition being perfect before thoſe new Solem- 


tempore Alex. Severi Ny s 4 
Imp. Ro. paulo plus nities were deviſed, and agreeable to thoſe Teſtaments which had not 


CC. annis pett Chri- theſe Solemnities, becauſe as yet they were not: So now the ſame 


flum natum. Cagnol: - . 1 FS, 8 
in I. unie. 6 quis Solemnities being taken away, the Definition comprehendeth thoſe 


jus dicenti ff. Teſtaments which have them not at this preſent, as it did thoſe other 
. Sed cum paula- Peſtaments which had them not at the Beginning“. So that the (11) 


tim. verb. ſed his. In- ND 
ſit yay 1 ths Increaſing or Decreaſing of the Number of Solemnities maketh not 


L. jubem. L. cum an- the Teſtament to come nearer, or depart farther from the Definition“. 


tiquitas. C. de teſta. "LP, | 
wy, or tuner gre Indeed the Preſence or Abſence of Solemnitics make the Teſtament 


oppoſiti in oppoſito, ſolemn or unſolemn; but they do not make it a Teſtament or no 


vw. eee n pro: Teſtament”, F or (12) as an unſolemn Marriage is not therefore no 
io. Socin. concil. . e | | Los 
_ lib. 3. n. 18. E. Marriage becauſe it is unſolemn, (the Banes perhaps not being pub- 


verard. loc. a con- liſhed, or the Marriage not being celebrated in the Face of the 


- trar11s. . 7 ; | Its | 
dan gißferentia Church, but privately in a Chamber, or ſome other Rite or Cere- 


qua eſt tantum ſe- mony thereof being omitted,) but is nevertheleſs reputed for a true 
cundum majus & mi- Marriage, (ſo that the ſame were ſolemnized by a Miniſter in the 


A | | | 
. ge Preſence of a ſufficient Number of Perfons thereunto required, by 


nec diverſas definitio- Whoſe "Teſtimony the fame might be proved; in which Caſe the ſaid 


nes. L. fin. de fund. * & 2 a fs | 
Infird. legat. & OL Marriage may be ſaid to be celebrated in the Face of the Church, 


den. de culpa, though neither in Church nor Chapel, but in a Chamber, none be- 


v $i enim equus cx. ing purpoſely excluded ;) both in the Eccleſiaſtical Court, in reſpe& 


cus fit equus; ita ut \ . 0 . | g | 
ons ie gon kei e Of the Eſſence of Matrimonies*, and in Temporal Courts, in reſpect 


| quumnoneſſcequum, of the Wife's Dower, and other legal Effects; at leaſt if the Parties 
{ed non eſſe oculatum: married be licenſed or diſpenſed with by the Ordinary in that Behalf”; 


a fortiori, teſtament 


inſclernitas non facie ſo that there be no other lawful Impediment, as of Conſanguinity or 
teſlam. non eſle teſta- Affinity within the Levitical Degrees prohibited, Precontract, or ſuch 


mentum , fed non ];: | | ab C wtf | * | 
en a fer. like, but the Defect of Solemnity only *: Even fo an unſolemn Te- 


tiori, inquam, quum ſtament doth ſtill remain a "Teſtament, when theſe Solemnities do ra- 


execitas fit ores her appertain to the Proof or Appearance, than to the Subſtance or 
He autem defee. 1 CNament?. For it is not faid in the Definition, there muſt be this 


tus juris tantum ei- OF that Number of Solemnities in the Teſtament; only it is requiſite 


vilis. - 1 3 3 | 
. that there be a juſt Number *, that is to ſay, ſo many as the Law re- 


1 de quibus in e. cum quireth: And if the Law require none, the Definition requireth none, 
wo 5 inhibitio. de clan. de- more than is ſuſhcient for a due Proof *. 
8 ſponſ. ext. non eſſe | : | Et 
# de forma & ſubſtantia matrimoni vel legitimationis prolis, ſed de ſolennitate tantum, & ad ipſius decorem introducta, 
1 poſt Theolog. & Canoniſtas prodidit Graniſ. conſil. civil. 168. & hanc op. communi calculo receptam dicit Jo. Lub. & 
115 Maſcard. de probat. verb. filius, conclu. 798. n. 8. Et licet hodie per concil. Tridentin. hujuſmodi matrimonia fiant 
|: irrita; nos tamen ſequimur antiquum jus comm. tanquam non mutatum. Stat. H. 8. an. 25. c. 19. Nec illud, c. 30. 
Bf q. 5. C.1. de cland. deſponſ. extr. 7 Maſcard. Tract. de probat. conclu. 1035. ubi locupleti teſtimonio conſtat 
matrimonium in facie Ecclefiz poſſe contrahi dici, convocatis amicis, nemine videlicet ſerioſe excluſo, etiamſi non ſer- 
vetur forma. In ca. Cum inhibitio. de cland. deſpon. exam. præſcript. Et hanc opinionem & veram & moribus re- 
ceptam eſſe ibid. liquido conſtat. Abb. in c. 1. de. clan, deſponſ. extr. Dec. confil. 163. Covar. de ſponſal. fe- 
cunda part. c. 6. in principio, n. 7. Lindw. in c. Humana. de cland. deſp. lib. 4. provincial. conſtitut. Cant. 
Perk. tit. Dower, fol. ſexageſimo prim. quod verum eſt jure hodierno. Licet olim regnante H. 3. & longe ante 
eum contrarium jus obtinuit. Fitz. Nat. Brev. f. 150 Fitz. Nat. Bre. fol. 150. * Maſcard. ubi ſupra. 
Socin. jur. conſil. 87. n. 65. vol. 4. Palliot. de noth. & ſpur. cap. ©. Na . K cap. ao 1 Minſing. in d. 5. 
Sed cum paulatim. Old. de Act. claſſ. 5. in prin, Ripa in L. Nemo. de leg. j. & Jo. Crot. in eand. I.. col. 6. Quo- 
rum opinione hz ſolennitates teflamentariz non ad ſubſtantiam, ſed ad probat. teſtat. pertinent: Quæ quidem opinio 
ſine difficultate procedit hic in Anglia, ubi iſtiuſmodi ſolennitates omnino non ſunt neceſſariæ; licet fortaſſe alias con- 
traria tanquam communis opinio locum ſibi vendicaret. Bar. in d. L. Nemo. Covar. in c. cum eſſes. de teſta. extr. n. 8. 


2 Juita ſententia. 3 Bon. in c. cum eſſes. de teſta. extr. in fin, Soarez 1. rec, ſenten. verb. teſta. n. 72. Jaſ. in 
L. cunctes de ſumma tri. C. u. 39. | 
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If an unſolemn Teſtament were no Teſtament, then Teſtamentum 

0 | 4 | 3 ſol Teſta b. And * Weſenb. in tit. de 
militare were no Teſtament; for it is an unſolemn Teſtament *: And . mil. g. Bald. in 
| yet Teftamentum (13) militare is both in Name and Nature a Teſta- I. gli. C. mil. her- 
went. Likewiſe if an unſolemn Teſtament were no Teſtament, then Seen 2 
| Teftamentum inter, liberos were no Teſtament, being unſolemn and g. Tolle I We 
| unperfet*: But Teftamentum (14) inter liberos, though unſolemn, quius de ſaccel. crea. 
even properly, and by the Civil Law, is a Teſtament *. Beſides this, zun . 
. | = | | | L. Hac conſultiſſi- 
W (15) if an unſolemn Teſtament were no Teſtament, then all the Te- . f. ex imperfecto. 
ſtaments here in England being unfolemn, we ſhould all die Inte- C. de teſta. 
W fate: And dying Inteſtate, then (mark what an Inconvenience would Hogg Rig 4 
follow) by the Statutes of this Realm, the Adminiſtration of the g. 11. n. 2. ubi refert 


Goods of every Man dying Inteſtate ought. to be committed to the hanc op. elle com. ex 


Widow or next of Kin to the Deceaſed. But the contrary hath been — 28 


generally obſerved, that is to fay, where an Executor hath been ap- fa, Vaſquio, & alis, 
inted, able and willing to undertake the Executorſhip, there the sont. 3 ex 

Maker of this Will hath been adjudged not to have died Inteſtate; ? Tati. de hared. 

and ſo the Adminiſtration of his Goods hath not been committed to que ab inteſtat. in 

the Widow, or next of Kin, according to the Statute, although the Pine. | 

Teſtament were unfolemn: Which Adminiſtration otherwife ought 

to have been committed according to the ſaid Statute, as is aforeſaid b. * Id quod levi ab- 


And therefore by common Obſervation alſo an unſolemn Teſtament eat fieri ubique | 


= - can{pienuy. 
= is not no Teſtament; but rather properly a Teſtament. For by the 


(16) Opinion of the moſt and beſt Writers, that is concluded to be pro- 
perly a Teſtament, the Author whereof cannot be ſaid to he Inteſtate, 
and whoſe Executor therein named is to ſucceed ex Teſtaments® ; * Bald. in L. cunctos 
though it be but in reſpe& of the Laws or Cuſtoms of the Place c _ 
where the Teſtament is made, being contented with fewer Solem- L. Hac canfultifhmy, 
nities than are requiſite in other Places. Which (17) Effect our un- J. &x imperieco. ©. 
ſolemn Teſtaments have, wherein an able and willing Executor OE ee 
is named. For neither he is reputed to die Inteſtate, which appoint- op. S. teſta. q.1 1. n.2. 
eth ſuch an Executor &, but is plainly, even in Lays of ſtrict Inter- Jy r 
pretation, (I mean the Statutes of this Realm,) termed a Teſtator ': fi. 155. n. 3. 
Neither is the Adminiſtration of his Goods committed to the Widow Andr. Gail lib. 2. 
or next of Kin, by the Authority of the Ordinary, according to the Ha rao, 
Statute, as in Caſe of one dying Inteſtate v. But the Executor deri- ten. verb teſtam. n. 52. 
ving his Authority from the Teſtator only, doth ſucceed in the Place Baptiſt. Villabol. lib. 


| | f com. op. verb. teſtam. 
of the dead Man by Force of the Teſtament, according to the Te- 1 lib. 


ſtator's Meaning and Diſpoſition b. Wherefore an unſolemn Teſta— COT A- 
ment is even properly a Teſtament. Which Concluſion being true, g 70 gpg. 


| 333 | 8 >» 4. 21. n. 47, 48. Pa- 
the Definition is not more proper to the one than to the other. rif. conſil. 12. n. 45. 


| | 5 : : vol. 3. quorum opi- 
nio eſt proculdubio communis, licet aliter ſentiat gloſſ. in d. g. ex imperfecto. „ Hoc nemo neſcit qui vel me- 
diocriter in alterutro foro verſatur. 


aloeriter in toro 1 Stat. Ed. 3. n. 4. c. 7. & an. 25. c. 5. Stat. H. 8. an. 21. c. g. & aliis pene 
infinitis Jocis. ® Id quod non ſemel dictum eſt, ſed & ſæpius eſt dicendum. n Plowden in caſu inter Greisbrook & 


Fox, fol. 280. his verbis : Lez executores noſmes ſount executores maynetenant & devant probate del teſtament : Car le 
Probate neſt que confirmation & allowance de ceo que le teſtator fiſt, &c. Et ils poyent executer devant probate, &c. 


Now for the Anſwering of the Arguments objected. Firſt, where 
(18) it is objected, that all unſolemn Teſtaments are void, although 
Solemnity were omitted; that is true only by the Civil Law. But 
it doth not therefore follow, that an unfolemn Teſtament is no Te- ; 
ſtament in reſpect of this Definition e, howſoever it hath not the. Vaſa; de fucceſT. 
fame Effect to all Intents in Law. But if it be therefore a Teſta- crea. F. 21. n. 48. 
ment, becauſe it takes Effect in Law, then are all our Teſtaments 
(though unſolemn) good and ſufficient Teſtaments; becauſe they have 
as much Force without thoſe Solemnities, as if they had them all 


O and 
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ler 5s recep. and an Hundred more v. Secondly, Where it is objected, that the 
„ lam. Definition doth agree to their Teſtaments, and that their Teſtaments 


Graſſ. d. F. teſtam ; 
q.11. Clar.$. teſtam. and ours do not agree betwixt themſelves; I Anſwer, that the ( 19) 


q. 13. And. Gail. 1. ES 1 
7 e Definition is not of any ſpecial Teſtament, that is to ſay, it is not of 


Vaſg; de ſucceſf. crea, à ſolemn Teſtament alone, nor of an unſolemn "Teſtament, nor of a 


— 


F. 21. n. 47. Sichard. 
in L. Hac conſultiſſ. 


F. ex imperfecto. C. 
de teſta. 


written Teſtament, nor of a nuncupative Teſtament alone, nor is 
convertible with any ſpecial Kind of Teſtament mentioned in any 
Part of the Civil Law, from which our Teſtaments made in England 


do differ. For indeed, if the Definition were made of any ſpecial Te- 
ſtament alone, mentioned in the Law, from which our Teſtaments 
do differ; then could not our Teſtaments, differing from the Teſta. 
ment defined, agree with the Definition . But the Detinition is of a 
Teſtament which is alſo common to all thoſe, or any other Kind of 
Teſtaments, as well ſolemn as unſolemn, as appeareth before: And 
therefore the Teſtament ſo defined, although it be ſpecial in reſpe& 
of the Definition, yet is it general in reſpect of the ſeveral Kinds of 


- 
— — 
— 


q4 Quod enim differt 
a definito, differt a 
definitione : ut, quod 
non eſt homo, non eſt 
animal rationale. E- 
verard. & Olden. loco 
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| conclude therefore, we need not to ſeek any new Definition, but ra- 
& genus, diverſo ta- | 5 | gs 
men reſpectu: nimi- ther they themſelves by Reaſon of their new Solemnities, deviſed ſince 


rum ſpecies reſpectu the Making of the old Definition. 
ſuperioris, id eſt, ſen- | | 
tentiz ; genus reſpectu inferioris, id eſt, paganici, & militaris ; ſcripti, & nuncupativi ; ſolemnis, & inſolemnis teſta- 
menti. Hujuſmodi autem teſtamenta differunt non numero, ſed ſpecie ; & fic teſtamentum, cujus ſupra eſt definitio po- 
ſiita, genus eſt, quia prædicatur de pluribus differentibus ſpecie. * Id quod eſt generi proprium. Olden. Topic. 
Legal. Loco a genere. t Species namque per formam diſcrepat a ſpecie. Conveniunt autem omnes ſpecies in ſuv 
genere. Olden & Everard. ubi ſupra. EO „ 


123 a definitione. . . . > 5 

1 Cats Oxon. cad. de Teſtaments above recited*, and is verified of every of them, ſolemn 
dialect. f. 225. or unſolemn; and ſo conſequently is common as well to our 'Teſta- 
6 ments as to theirs, diſtributing both Name and Nature to every ſpe- 
4 alternum. Id quod cial 'Teſtament*, howſoever they differ amongſt themſelves . To (20) 
' ' ; potelt eſſe & ſpecies 


Indeed we have not theſe folemn Teſtaments of the Civil Law; 

but in that reſpe& we are the more happy, and our Law the more 

u Alciat. in L. j. C. godly; being not bound to any of the aforeſaid Solemnities, but 
de ſacroſanet. Eceleſ. only to that in Writing, where Lands are deviſed, and that the Te- 
Mn ſtator ſhould ſubſcribe his Name, and publiſh his Will in the Pre- 
ſence of Three Witneſſes, and they ſhould ſubſcribe their Names in 

his Preſence, as may be ſcen hereafter. * ts 


6. XI. Of a written Teſtament 


1. What is a written Teſtament. 
2. A Teſtament nuncupative is not made a written Teſtament by 
after Writing, except in certain Caſes. 4 
3. Some Things common both to a written and to a nuncupative 
Teſtament. 5 
4. Some Things peculiar to a written Teſtament. | 
5. Deviſe of Lands, Tenements, or Hereditaments, is not good 
without Writing, 
6. In a written Teſtament it is not 
privy to the Contents. | 
7. 2 es wherefore Teſtators many Times would have their Wills 
ecret. 
8. In what Manner the Teſtament 
reſſes know not the Contents. 
Y 


neceſſary that the Witneſſes be 


is to be made when the Wit- 
9. The 
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What a Teſtament or Laſt Mill is. 


9. The Wimeſſes muſt be learned, and muff write their Names on 
the Teftament, when they do not know the Contents thereof. 


ritten Teſtament is (1) that which at the Time of the Ma- 
8 py committed to Writing *. By which Words, at 
the Time of the Making thereof, are excluded 2) ſuch Teſtaments 
as are afterwards put in Writing. For being made firſt by Word of 
Mouth, they do ſtill remain nuncupative, notwithſtanding the redu- 
cing thercof into Writing. Unleſs the Teſtament being firſt made 
by Word, and afterwards (in the Life-time of the Teltator) being 
written, it were brought to the Teſtator, and by him approved for 
his Teſtament : Or unleſs the Teſtator, when he declared his Teſta- 
ment, did will that the ſame ſhould be written, and that thereupon 
it was written accordingly during his Life : For then it is as effectual 
for the Deviſe of Lands, Tenements, and Hereditaments, as it it had 
been written at the firſt *, Inſomuch that if the Writer, being skil- 
ful in the Law, do only take Notes from the Mouth of the Decea- 
ſed of his Laſt Will, for the Deviſe of Lands, Tenements, and Here- 
ditaments, and afterwards write. the ſame, but before it be ſhewed to 
the Teſtator, he depart this Life; yet this is ſufficient for a Will in 
Writing, for the Conveyance of Lands, Tenements and Heredita- 
ments*, whereof ſuch Notes were taken. And ſo it ſeems when 
Notes or Articles be made, and read to the 'Teſtator by the Notary, 
though the ſame be not written up at large, or in Form of Law, 
until the Teſtator be dead*. 


f Dyer abi ſup. ſuper ultimam voluntatem cujuſdam Han 


A n (3) Teſtament albeit it have ſome Things thereunto be- 
longing which alſo belong to a nuncupative Teſtament, and ſo com- 


« Teſtamentum iti 
ſeriptis an ſit alia ſpe⸗ 
cies a teſta. ſolenni, 
examinavi ſupra, 5. &. 
in margine. 

b Minſing. in 6. ſed 
cum paulatim. Inſtit. 
de teſta. ordin. | 
© Minſing. in $. fin. 
Inſtit. de teſta. ord. 


4 Dyer fol. 72. & ita 
ſæpe audivi a non- 
nullis hujus regni An- 
gliæ juriſperitis. 


© Et hanc opinionem 
tenuiſſe Curiam de 
Banco reſert Do. 
Dyer ſummus Juſti- 
ciarius in caſu inter 
Sackvill & Browne. 


ton civitatis London. 


mon to both, as the Appointing of an Executor, (without which 


there can be no Teſtament at all, neither written nor nuncupative, ) 
and as the Deviſing or Diſpoſing of Goods or Chattels, (which may 
be done indifferently either by Word or by Writing;) yet (4) there 
be ſome Things which be proper and peculiar to a written Teſta- 


ment. One is the (5) Deviſe or Grant of Lands, Tenements, and 


Hereditaments ; which cannot paſs by a nuncupative Teſtament, or 
Nevertheleſs it ſeemeth that in the Deviſe 
or Bequeath of Lands and Tenements holden in Burgage-tenure, and 


{uch as were deviſable before the Statute of Hen. 8. An. 3 2. it is not 
neceſſary that the ſame ſhould be written, but that ſuch Lands, Te- 


nements and Hereditaments may paſs ſufficiently by Will nuncupa- 
tive, or Deviſe without Writing. And that the ſaid Statute of H. 8. 
An. 3 2. cap. 1. Which doth require Writing in the Deviſe or Bequeſt 
of Lands, 'Tenements and Hereditaments, without which Writing 
the Deviſe is not good in Law, is to be underſtood to take Place in 
thoſe Caſes only, in the Deviſe of ſuch Lands as could not paſs by 
the Deceaſed's Will, before 
by Men were enabled to deviſe their Land, Tenements and Heredi- 
taments, by their Laſt Wills, ſo that the ſame were written in 
their Life-time n. As doth afterwards more fully appear: Where is 
allo ſhewed, what Lands and how much may be deviſed by Will“. 
Another Thing peculiar to a written Teſtament is this: In a writ- 

| 3 ten 


ſidicis, quorum peritiam ſatis approbatam cognovi. 


£ Stat. H. 8. an. 32. 
C. I. 


the making of the ſaid Statute; where- 


h Hanc opinionem 
crebriori calculo re- 
ceptam eſſe, & in fo- 
ris obſervatam ſæpiſ- 
ſime accepi a non- 
nullis doctiſſ. Cauſi- 
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en he may conceal 
3 Ae ſtator hath this Benefit, ho itnet. 
ten Teſtament (6) xo — 4 of his Will from 1 
| ery ſearet the en A a nuncup ? _ | 
and Keep og cannot do when he 9 ts avs Au Wh 
* L. Hac conſultif. ſeg * ; whic erefore. if the Teſtator ) either becauſe the Te- 
s . 4 gia rent, And therefore, if ery often, (7) eithe oft 
a Wohn Which Thing . ſons as do gape for greater 1 
| 7 FB «1 „fend h Perſo eſtator is willin tO ow 
for is afraid to offend ſuc - th 1tator is willing | 
NA ee ee work 
485 ither they hav eine underſtanding 
_ * | (left they, Fw) © "te becauſe he ſhould overmuch 
r CHO Im live in quiet:) Or elſe beeau more beneficial than 
ot ſuffer him to m he meant to be . 
not uff e others, to whom he me Alion tö be more negligent Hul. 
„ : (and fo give them than otherwiſe they would 
; | ö 5 1 222 vn 4 = TY 
— 'or Stewards abour their ected flick 4 Benefit af the Teſtator - 
8 if they had not expecte ations : In theſe and like Caſes, 
have been, 1 N me other Confiderations : n Hand. or pro- 
Hands:) Or for * i his Will with ＋ mas | — p Writing, 
after the Teſtator ha write the ſame, he m hb w thereof; and 
ws me other to write the fa the Contents thereof ; 
cured ſome, o > Witheſles privy to | SIS n Loſi 
Ar 5 the With | unto them. This is My 
without making to them, he may ſay un 5 w 7 Will: And 
ewing the ſame to t ». theult ntained my Loft 
2 Teſtament, or, rarer N the leſs available, be- 
| Will an cient l. Neither is the Leſte By in the ſame „ In 
lis is ſufficient . hat is contained in . 
cb. Et gs 2 = the Witneſſes do not know 1 ove the Identity of the Mah. 
ſervato. C. de teſta. caute +> Witneſſes be able to pr is th very ſame Wri- 
& LO en. 1 oth DI dakar ho ing now ſhewed, is the hem to be 
* Minſing. in $. ſed cafe (8) the „ that the Writing nov med before them 
tum paul in | -3 that e Teſtator in his n Will can _ 
oil et King, ting which in his Will . Otherwiſe the d therefore (o) 
n ill or to contain ficient Proof . An 
n eund. tit. n. 8. his 3 ect of ſuffici he Teſtator 
Vis Sie. de kak. Effect, through the Dep for Want of due Proof, 2 : they write 
tis De interpret. ult. leſt the Will ng ond i tents known, it is —_— N arch ? that 
| 1 f. I. t 2 ä x, Ae 
1 "ks would not have Y Back- ſide, or ſome Part of 1 1 
+ a heir Names on the 0 teſtify, that the 5 
. they ma) ich the Teſtator a is Will is already writ- 
ſervato. C. de teſta +ino it elf which t hat his Wall is a 
in c. cum Writing it fe N 7 | affirm that ES | u- 
abi "de tefla A 5 his Will 8 It ET of ſuch a __ n 
n. 5. & inf. part. 4. ER and that It 1S In M0 6 named doth bring tt a | Writing 
F ſon, which Perſon fo at this is that Will or Writing 
© Bar. & alii in L. lar Per On, irtue of his Oath, that | ww" Will and Teſta- 
ita ſcripſero. ff. oſe by Virtue im to be his Laſt Wi My? 
te A qo _— : eon affirmed 5 with the other ere k i 
"Ou _ TT rang This Man's be * them, that his Will 8 | 
7 Spec, de ua. doping chit the f "Ry nee Ps Will of the — 
„„ ans Keeping, is a ſu + Contents thereof, ſavin 
5 . - ; LED y to the en chat 
n. 40. Kling in Hu. that Ma | e of them were privy | ſimply affirm, t 
„ 4. all Ho if the Teſtator did not ſimp it was Writs 
tit. n. 8. & 9. Clar. * alone. But i ; 3 t alſo that it w 
- RN q 4. n. z. the Teſtator vas in that Man's Keeping, oy for the Proof thereof 
« Sichard. in Auch. fig J eſtament w hen it is not ſufficient for the Proof be the 
. th his own Hand; then Will, depoſe, that it Sr 
. 2 Man, who doth produce the his Cuſtody _ unleſs allo it 
3 0 N it to hi 2 Hand 
cum tibi de teſta. that t ns. 5 Teſtator did commit to A ( 8 own Hand _ 
extr, Spez, de, ame which the Teſt written with the Teſta itten with 
| infr. part. a the fame was ſtament was writ 
pra, & in . de appear that | A 3 hat the Teſtan wg ear to be 
e For te ſr, in ffing tte Tel en belt er fuſe 
. : . fin, 2 | ot 16 8 _ F n 12 4 : 
4- 8 de bis own Hand. and. that other Man's Teſtimony e 
Maſcar ith his H 5 . tion of his © 
probe.  rndal, wrinen 7 ohne dikes 
. . N ? im . . 
1352. n. 173 ö p AS In the or a 1 2 
nt... NOT idle “*. F. de Teſta. & in g. per 
gol {be 468 ting had been * Caſtto. in leg. hætedes palam. 9 2. n. 53. 
Lale. Zunt, Re- lex. Concil. 176. 1. 5. obi ſup. n. 80. Hiero. Pantſchman, 
ſponſ. pro uxore, n. 88. — Cod. de teſta. I.udo. Zunt. 
dhebrRcBhicin I. conſultiſſima. 


l accipi- 
imo improprie ſunt 
u Verba teſtatoris intelligi debent ut non ſint ſuperflaa, 
. * Ui i 4 14 G * 2 | ; tit. 1 n. 1. 
a 2 an e Mantic. de conject. ult. vol. lib 3. tit. 9 
enda potius 
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a. F 


© Whether a Teſtament may be written with Notes or Figures, and 
whether it may be proved without Witneſſes, by the Hand and Seal of 
the Teſtator, with other like Queſtions, is declared afterward *. 


What ſhall be ſaid to be a good Will to paſs Lands and 
Tenements within the Stat. 32 H. &. cap. I. 


WO Things are requiſite to the Perfection of a Will by which 
FE Lands paſs. 1. Writing, that's the Initium 2. The Death 
of the Deviſor, that's the Conſummation. The Initium ought to be 
plenum & perfectum, otherwiſe it's not good: And therefore if one 
command another to make his Will, and by that to deviſe MHite- 
acre to J. $. and his Heirs, and Black-acre to F. H. and his Heirs, 
and he writ the Deviſe to J. S. in the Life-time of the Deviſor, and 


1 before the other is writ the Deviſor dieth ; yet this is a good Will to 


7. S. But if he command one to make his Will, and to deviſe 
I/hite-acre to J. & and his Heirs, upon Condition, and he write the 
Deviſe to J. S. and his Heirs, and before that he hath writ the Con- 
dition the Deviſor dieth; the Deviſe is void: For in the one Caſe 
the Deviſes are ſeveral and diſtin, and in that Caſe the Deviſe to 
J. F. is full and perfect; but in the laſt the Deviſe is not full, but 
imperfect; for the intire Deviſe as to J. §. was not fully put in 
Writing, ſo as the Initium in that Caſe non fuit plenum? Therefore 
if a Man intend Land to J. S. for Life, the Remainder to J. D. and 
before the Remainder is written, the Deviſor dieth, it's a void De- 
viſe for the whole Land; becauſe the one did depend upon the other. 
T. 11 Fac. C. B. Sir Tho. Lake's Caſe. | 
A Will in Writing is good to convey Lands, by the Statute 
32 H. 8. cap. 1. tho' tis not ſealed by the Teſtator ; for that Statute 


doth not mention Sealing, but only Writing; and tis by that, (072.) 


by Writing, that Men are enabled to convey their Lands in Fee- 
ſimple : The Words of the Statute are, That every Perſon having 
Manors, Lands, Oc. ſhall have Power to give, diſpoſe, will and de- 
viſe, as well by his Laſt Will and Teſtament in Mriting, as other- 
wiſe by Act executed in his Life-time, all ſuch Manors, Lands, /7c. 
at his Pleaſure, 

So likewiſe by the Sratute of Frauds, Gc. Anno 29 Car. 2. cap. 3. 
all Deviſes of Lands muſt be in Mriting, and ſigned by the Teſtator; 
but Sealing is not required by that Statute. a : 

Before the ſaid Statute 32 U. 8. it was held, that if a Man devi- 
ſed Lands of which he was not ſeiſed, and afterwards had purchaſed 
_ thoſe very Lands, that the Deviſe was good; but ſince the Statute, 
it bath been otherwiſe adjudged ; for where the Teſtator deviſed 


'Lands to which he had no Manner of Title, and afterwards purcha- 


within the Statute, becauſe the Word Having imports not only an 
Ownerſhip, but the very Time the Teſtator had the Lands, (ci2.) 
at the Making the Will, and that is at the Time it was publiſhed. 


348. 8, C. Poph. 8 oe 
If a Man ſeiſed in Fee of Lands by his Will declared, that he in- 
tended to advance his Two Daughters cqually, and deviſeth the one 
Motety by ſpecial Name of the Land to his eldeſt Daughter, me 2 
P Ore 


Butler verſus Baker, Moor Rep. 2 54+ 3 Rep. 25. S. C. 1 Aud. 


r Infra part 4. F. 25. 


See the Statute pox 
ſtea. 


Y 20 Eliz. Catthorp's 
Caſe. Curia Ward. 


lib. 3. fol. 3 1. Butler 


and Baker's Caſe. 
Brownl. Rep. part 1. 
fol. 44. S. C. 


ied thoſe Lands, and died ſeiſed, this was held to be no good Deviſe 
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= 5 before he has deviſed the other Moiety to his younger Daughter, 
=_ adjudged, that the Deviſe was void for the Whole; becauſe he did 
—_ intend to advance them equally. T. 11 Zac. in Curia Mardorum 
| Sir Tho. Lakes and Madam Cæſar. 3 | g 
Any fuch Inſtructions to have his Will made in Writing, thereby to 

give his Land to one of his Sons for Life, and the Clerk which put i 

the Will in Writing, writes an Eſtate in Fee: Per Curiam the Will 

* T. 36 EL. Rot.817. is void in the Whole; becauſe it was not the Will of the Deviſor*, 
M36 &37-Rot.817. If a Man by Parol deviſeth Land to J. &. and his Heirs, and after. 
by. Moore's Rep. fl wards it is put in Writing during his Life, without his Command or 


350 & 483. 1 828 Agreement, it's no Will in Writing within the 3 2 H. 8. *. 
„% BG: 5 
Soldſ. 126. 8. C. a M. 3 Jac. Maſelzy verſ. Blaſhington. 


But if a Man write the Will of another without Directions, and 


b P. 3 Jac. Camera bring it to the Deviſor, and he allow of it, it's a cood Will . 
Stellat. Comb's Caſe. | R 
Moore's Rep. fol. 759. n. 1051. 
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A. B. ſeiſed of Lands in Socage deviſed the ſame by Parol to his 
Three Siſters; a Stranger preſent recited the Teſtator's Words to him, 
who affirmed the ſame, afterwards the Stranger, for his own Re- 
Ly | membrance, put the Words into Writing; but read them not to the 
1 Deviſor before his Death: This Deviſe fo reduced into Writing mo- 
1 | ao & forma is void; becauſe it was written without the Direction of 
the Deviſor; and conſequently no Will within the Statute. But if 
5 after the Writing thereof, he had read it to the Deviſor, and there- 
e P. 30 Eliz. B. R. upon he had affirmed the ſame, it had been a good Will ©. 
Naſßb and Edwards's ; : | | = 
Caſe, Leon. 113. Vide P. 24 Eliz. B. R. Leon. part 3. fol. 79. Leon. 113. 2 Leon. 35. 8. C. Cro. Elk. 
00.9. Go * : | 
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J. G. being an illiterate Man commanded one to write his Will, 
by which he would that his Houſe, 4o Acres of Land and 52 Acres 
of Paſture ſhould be fold by his Executors: 'The Party writ his Will 
in theſe Words; I Will that my Houſe th the Appurtenances ſhall 
be fold by my Executors, 'and the Money diſtributed for the Ad- 
vancement of my young Children: The Deviſor dieth, the Execu- 
tors ſell Part of the Land: Adjudged, by this Deviſe the Lands did 

* | paſs, for the Words cum pertinentiis are effectual to enforce the 

Deviſe. ä 8 9 

* Moor 211,221. [t was fo adjudged in the Cafe of * Higham verſus Horwood, but 

A — 3 C the later Authorities are otherwiſe, (72.) that by the Word Appurz 

Plowd. 210. tenances Lands will not paſs, but only ſuch Things which properly 

| appertain to an Houſe; tis true, Lands may appertain to an Houſe; 

22 57. Heam but not fo properly as many other Things; therefore to make Lands 
ver. Allen. Hutt. 8 5. 2 ; . . | | | 

8. C. Lit. Rep. 8. Paſs, they muſt be expreſſed, (9iz.) with the Lands thereunto apper- 
8. C. taining. See Lex Teſtamentaria 84. THEE | 

A. deviſeth Land to R. his Son, and the Heirs Male of his Body, 

with Remainder over to his other Children, R. died in the Life- 

time of the Deviſor, having Iſſue Male, 4. the Teſtator faith; that 

my Will and Intent is, that my Will ſhall ſtand good to the Chil- 

dren of R. as if he had ſurvived me. By Popham and Fenner, the 

Children ſhall take by this Deviſe. Grady and Clench contra: And 

their Reaſon was, becauſe the laſt Publication was not in Writing. 

The other Juſtices did think there was enough before in Writing to 

3 | make 
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make the Iſſues have the Land: But there they were to take by Di- 
ſcent, whercas here they are to take by Purchaſe 5 Oc re. | H. 36 El. Rot. 5 46. 
| | | | | Fuller verſus Fuller. 


Moore's Rep. fol. 353. n. 476. Croke part 3 422. 


A Man took Notes of one who lay fick, to make his Will, and 
afterwards he drew up the Will in Writing, but the fick Perſon died 
before it was ſhewed to him: Per Curiam it's a good Will within the 


Statute of 3 2 H. 8, to paſs Lands. S0 it was adjudged in Hintou's f T.6E.6. Dyer 
Caſe, where Articles were read to the Deviſor concerning the Diſpo- f. 72 5 Eli. Sack: 


i0 f " Þs Caſe. 
ſition of his Lands, and the Articles were written and ingroſſed after 


his Death, and yet it was a good Will within the Statute s. 5s 5 Eliz. Hinton's 


| Caſe. M. 4 & 5 Ph. 
& Mar. Brown & Brown's Caſe. Anderſ. Rep. c. 85. 


A Man made his Will in Writing in this Manner, I will and be- 
queath my Lands to A. and the Name of the Deviſor was not in the 


whole Will; yet adjudged a good Deviſe by Averment of the Name * P. 24 Eliz. B. R. 
| . | Leon. part 3. fol. 79. 


of the Deviſor ®. 
The Lord Audley made a Feoffment in Fee of his Lands, and af- 
terwards by Indenture reciting the Feoffment to be to the Intent that 
the Feoffees ſhould perform his Will, he declared in theſe Words, 
Know ye, that my Will is, that they ſhall ſtand ſeiſed for the Pay- 
ment of my Debts, and afterwards ſhall make an Eftate to me and 
E. my Wiſe in Tail: Per Curiam, it's no Will, becauſe he limited 
the Eſtate to be executed in his Life-time. It was farther holden, 
that the Wite was a Stranger to the Land, and to the antient Uſe ; 
wherefore, without an Eſtate re-made to the Feoffees, the antient 
Uſes did remain, and were not altered by the ſaid Declaration, but 
remained to the Husband and his Heirs as before. l:y's Caſe. 
Nota; The uſual Way. in former Days to diſpoſe Lands which 
Men had by Purchaſe, was by Feoffments in Truſt; and they direct- 
ed by their Laſt Wills, how thoſe Feoffees ſhould diſpoſe the Eſtates ; 
and becauſe a 'Truſt was properly under the Juriſdiction of a Court of 
Equity: That Court would compel the Feoffee to execute the Fruſt, 
in Caſe he ſhould refuſe to do it at the Requeſt of the Perſons for 
whom he was intruſted. | 
This Method was very inconvenient, for the Feoffees, having the 
legal Eſtate in the Lands, and the Parties themſelves the Uſe of it; 
if any other Perſon claimed a Title, be could not tell whom to ſue, 
becauſe he could not know the right Owner; "tis true, the Feoffee 
was now become the Owner; but the Feoflor, tho' he was the old 
Owner, and the Perſon who took the Profits of the Eſtate, yet he 
could not properly be ſaid to be ſeiſed of the Lands; for his Wife 
could not be endowed, neither could thoſe Lands be extended for 
his Debt, | | | 
lk a Man expreſs by a Letter his Will to diſpoſe of his Land, it 
ſhall go accordingly, and it's ſufficient to give the Lands, per 32 H. &. 
It was the Caſe of one Meſt, who was beyond Seas, and writ ſuch a 


I . I . k | Eli 
Letter, that he willed that his Lands ſhould go in ſuch a Manner T= 3 


and adjudged a good Deviſe *, l. 177. 
A Man deviſes ſuch Rents as are mentioned in ſuch a Writing un- 


der his Hand and Seal: Adjudged it was a good Deviſe in Writing of H. 2 Jac. Rot. 360. 


the Rent: ves. 3 : ; Molineux verſ. Moli- 
der $ ER, and as good as if they had. been ſpecially limi- . Crck. part 2. 
nd expreſſed in the Will 7, a fol. 145. 


A Man 


M. 1 Eliz. Dy. fol. 
166. the Lord 4d. 
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Part I, 


56 hat a Teſtament or Laſt Mill is. 
A Man made a Deed of Feoffment to ſeveral Uſes, and maketh no 
Livery, and after by his Will deviſeth the Land to ſuch Perſons, 
83 and in ſuch Manner, as he appointed by his Deed of Feoffment: Ad- 
Ware Olle. Cu. judged a good Deviſe of the Land . | : 

A Will made at the Interrogation of another, is no Will within 
the Statute of 32 H. 8. and therefore if a Man be asked if he will 
give his Lands to B. and anſwereth, yes; though it be reduced in- 
to Writing, if it be not by the Direction or Agreement of the De- 

„. ., , Viſor, it's no Will within the Statute, becauſe it is but an Anſwer to 
3 Shuter's a Queſtion *. | | PS We 
H. B. being ſick in London, ſent for one Tho. Atkins, a Counſel. 
lor at Law, and deſired him to write his Laſt Will and Teſtament 
of his Lands, Oc. the ſaid T ho. Arkins moved the ſaid H. B. to de- 
clare to him his Laſt Will, who did declare it to him; the ſaid Thy, 
Atkins took Paper and Ink, and writ Notes briefly of the ſaid Will, 
ſcil. every Legacy which the ſaid H. B. did declare to him, and alſo 
the Names of the Executors ; after that the ſaid T ho. Atkins went to 
his Houſe with the ſaid Notes which he had written, and then im- 
mediately with his own Hand writ the ſaid Will and "Teſtament of 
IH. B. in Form; and when he had writ it before the Hour of Twelve 
in the Forenoon the ſame Day, the ſaid T ho. Atkins returned to the 
Houſe of the ſaid H. B. within Half an Hour after Twelve, with the 
{aid Will and Teſtament, to read and deliver it to the ſaid H. B. 
but was told that he died at Twelve of the Clock before ; whereupon 
The. Atkins delivered the ſame to the Executors which were therein 
named; the Wife enters upon the Lands deviſed to her, the Son en- 
ters upon her, the Wife re-enters, whereupon the Plaintiff brought 
his Writ: The Opinion of all the Juſtices was, that it was a good 


* Sackvill v. Brown, Will in Writing according to the Statute of 32 H. 8. *. 
Tr. 4 & 5 Phil. & | | 


Mar, Henry Brown's Caſe. Kelw. fol. 209. a. Anderſ. Rep. c. 85. 


. 
& 1 


From which Caſe it may be collected, that tho' 'tis required by 
Law, that a Will by which Lands are deviſed ſhould be in Mriting, 
yet it was not neceſſary that it ſhould be written in the Life-time of 
the Teſtator ; for if Notes were taken by his Direction, and after- 
wards written in the Form of a Will, and the Teſtator had died be- 
fore ir was read or ſhewed to him, this would be a good Will. 

But now by the Statute 29 Car. 2. cap. 3. a conſiderable Altera- 
tion is made in the Law relating to Wills; for they muſt be written 
in the Life-time of the Teſtatcr, and ſigned by him, or by ſome other 
Perſon in his Preſence, and by his Direction, and ſubſcribed in his 
Preſence by Three or Four Mitneſſos. 

Tenant in Tail of the Manor of V. in Berks made a nuncupa- 
tive Will, which was afterwards reduced into Writing, and deviſed, 
that his Executors ſhould purchaſe a Parcel of Land in C. in Wits, 
for the erecting a Free- School there, and gave to the ſaid School 200 
per annum Rent, to be paid out of his Manor of W. 

The Will was made, and the Teſtator died before the Statute of 
Frauds and Perjuries, the Will was proved in the Spiritual Court as 
a nuncupative Will; the Executors bought the Ground and built the 
School, and the Commiſſioners for Charitable Uſes decreed the Iſſue 


in Tail to pay the Arrears of the Rent of 20/. per annum to the 
School. | 


A 4 The 
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art IJ. What a Teſtament or Laſt Will is. 


nne Iſſue in Tail excepted to the Decree; and the Lord Chan- 
euor allowed the Exception and reverſed the Decree; foraſmuch as 
=: Common Law Lands or a real Eſtate were not deviſable; and by 
ne Statute 32 H. 8. it is as much required that a Will of Lands 
could be in Writing, as by the Statute of Frauds and Perjuries that 
7. a Will ſhould have three Witneſſes; and as in Fohnſou's Caſe, 
( Verron 597. Precedents in Chancery 270.) decreed by Lord Chan- 
ellor Cozyper, a Deviſe of Land in Writing to a Charity, ſince the 


be void; ſo a Deviſe of Land without Writing ſhould be void alſo; 
We ſpecially, it being by Tenant in Tail, and of a Rent too, which 
Ws cannot paſs but by Deed; and it would be very dangerous to allow 
ot nuncupative Wills of Land. | 
a qucre, & vide Duke's Charitable Uſes 8 1. Stoddard's Caſe, 
== where one before the Statute of Frauds deviſed Rent of 10/7. per 


num out of Lands to a charitable Uſe, and willed, that one ugh 


the Scrivener ſhould put it into Writing, which was accordingly 
done; and decreed, that this nuncupative Will was good; for though 
2 Rent cannot be created without Deed, yet by the Words of 43 


Is. it may be appointed without Deed, and though the nuncupative 


Will be void as a Will, it is good as an Appointment. And it ſeems, 
WW that the Statute of 43 Elis. which made theſe Appointments to Chari- 
ies good, being ſublequent to the Statute of 3 2 H. 8. of Wills, ſuper- 
= 1cdcs and repeals that Stature; but it is true, that the Statute of 


; : | Frauds and Perjuries, being ſubſequent to the Statute of 43 E/js. does 


repeal that Statute ; and therefore ſince the Statute of Frauds, (5c. 
an Appointment of Lands to a Charity by Will not atteſted by three 
Witneſſes is void. Jenner v. Harper, 1 Williams 247. 


to be a Marriage between the Lord Guilford and Mrs. W. (who was 
Heir at Law to the Teſtator, then the Lands ſhould be and remain 


in Tail to the Lord Faulk/and : She afterwards married Mr. C. and 
not the Lord Guifford, and the Husband exhibited a Bill to have the 
Lands, he being equal in Birth and Eſtate to the Lord Gifford, 
ſuggeſting that his Wife was an Infant, and in no Fault, and there- 
fore ought not to loſe her Eſtate, the Lord Gnifford differing with 
the Truſtees about the Settlement. Upon hearing the Cauſe, ſeveral 
Papers and Iritings were offered in Evidence to prove, that the 
Teſtator intended it ſhould not be in the Power of the Lord Gr 
to make the young Lady forfeit her Eſtate ; but decreed, that thoſe 
Papers and Writings ſhould not influence the Conſtruction of a Will 


in Writing, for that would be to make them Part of the Will it ſelf, 


when 'tis expreſſy required by the Statute of Frauds, that every Part 
ot a Will ſhall be in Writing; and even before that Statute, no col- 


lateral Proofs, either by Papers or Words, were admitted, becauſe a 
Will is a conſummate A& of it ſelf. | 


Advice of Counſel learned, by Act executed they make Aſſurances 
Memory; to which Aſſurances they may add ſuch Conditions or Pro- 


 Viſoes of Revocation as they pleaſe: For I have found great Contro- 
verlies 


CGatute of Frauds, but not atteſted by three Witneſſes, was held to 


to her for Life, Remainder in Tail to the firſt Son, Oc. of that Mar- 
riage; and if the Marriage ſhould not happen, then the Remainder 


Touching Wills, my Advice is to all which have Lands, that by 


of their Lands according to their true Intent, in full Health and 


Lands were deviſed to 'Truſtees and their Heirs, in Truſt, that if Burtie verſus Lord 
within Three Years after the Teſtator's Death there ſhould happen Falilands 18 alk. 251. 
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58 What. a Teſtament or Laſt Will is. Part 
verſies and Doubts daily to grow and ariſe by Reaſon of Deyi;, Wl 
and Laſt Wills, ſometimes in reſpect of the Tenures of the Land, 3 
other Times under Pretence of Revocations, which may cafily \, 
made by Parol; alſo in reſpe& of obſcure and inſenſible Words, a 
repugnant Sentences, the Will being made in haſte; and ſome 4 
pretend that the Teſtator, in reſpe& of Extremity of Sickneſs, wy, 
not of ſound Memory; and divers other Scruples and Queſtions an 
moved about Wills. But if you pleaſe to deviſe your Land þy 
Will, | oe IH e FRE 
1. Make it by good Advice in your Health and ſound Memory, 
and inform your Counſel truly of the Eſtate and Tenure of yon 
Lands, that it may be made according to the Rules of Law, andy 
all Queſtions and Controverſies may thereby be prevented. 
2. If your Will concerns Land and Inheritance, it is good 90 
make it indented, and to leave one Part with a Friend, leſt aſte 
your Death your Will be ſuppreſled. E- 1 
3. At the Time of the Publication of your Will, take eredib 
Witneſſes which may ſubſcribe their Names to it. | E 1 
4. If it may be, let the whole Will be written with one Hand in 
Parchment or Paper, for fear of Alteration, Addition, or Diminution, 
5. Let the Hand and Seal of the Deviſor be put to it. 
6. If it be in ſeveral Parts, let the Hand and Seal of the Deviſo, 
and the Names of the Witneſſes be ſubſcribed to every Part. 
7. If there be any Interlining or Raſure in the Will, let there b: 
a Memorandum of it. | | | EL 1 
8. If you make any Revocation of your Will, or of any Part « 
it, do it in Writing by good Advice; for upon Revocations by Para 
Controverſies do ariſe, ſome of the Witneſſes affirming it in one M. 
ner, and others in another Manner ?. | = 


—w— ___Ow—_ 
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P Lib. 3. ſol.36. But- 
ler and Baker's Cale. 


g. XII. Of a nuncupative Teſtament. See Part II. c. 29. 


1. What is a nuncupative Teſtament. 

2. I[herefore it is called Nuncupative. 

3. Of the Force and Efett of a nuncupative Teftament. 

4. At what Time nuncupative Teftaments are made, and whit 
2s the Reaſon. _ 3 

5. Teſtaments favonrably expounded. 

6. A nuncupative Teſtament made divers Mays. 


A Niuncupative Teſtament (1) is, when the Teſtator without any 
Ll Writing doth declare his Will before a ſufficient Number of 
+ 4. Fin. bd. Witneſſes d. and it is called nuncupative (2) 4 nuncupando, i. e. nom 
2 ron} * de hand, of naming"; becauſe when a Man maketh a nuncupative 
tea. Ioeſtament, he muſt name his Executor, and declare his whole Mind 
* Minfing.ind. Fin. before Witneſſes *, And (3) a nuncupative Teſtament is of as great 
& Kling. in d. tit. de a | . 
della. ordin. n. 11. Force and Efficacy (except for Lands, Tenements and Hereditaments) 
' Minſing. ind. f. in. as is a written Teſtament*. This Kind (4) of Teſtament is commonly 
L. Hac contultifi- made when the Teſtator is very ſick, weak, and paſt all Hope of 
ma. F. per nuncupa- 2 ; dee | | 
tionem. C. de tell. Recovery. For it is received for an Opinion amongſt the ruder and 
CE 5 Inſtit. de more ignorant People, that if a Man ſhould be ſo wiſe as to make 
* Tom of Low, bis Will in his Health, when he is ſtrong and of good Memory, 
verb. Dc nie, having Time and Leiſure, and might ask Counſel (if any oy 
I were 
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were) of the learned, that then ſurely he ſhould not live long after. 

And therefore they defer it until ſuch Time, when it were more con- 

venient to apply themſelves to the Diſpoſing of their Souls, than of 

their Lands and Goods*. (5) And in Conſideration hereof it is, that - Ibidem. 

Teſtaments are ſo much favoured which be made in ſuch Times, 

ramely, for that the Teſtator then cannot conveniently ſtay to ask 

Counſel of ſuch Points as be doubtful in Law). 7 Infra, part 4. $. 4. 

A (6) nuncupative Teſtament may be made not only by the pro- 

per Motion of the Teſtator, but alſo at the Interrogation of another, 

as is hereafter declared*. _ 5 8 85 z Infra, part 4. $. 26. 
Debt brought by Executors, the Defendant demanded Oyer of the 

Teſtament, and had it; which was thus; Memorandum, that VV. S. of 

London made this nuncupative Will in this Manner, ig. he appointed 

T. V and R. C. his Executors; and that was under the Seal of the 

Ordinary: Per totam Curiam, it is ſufficient to enable them to main- 

tain an Action, notwithſtanding it was but under the Seal of the Or- 

dinary, and not of the Party. 4 H. 6. fol. 1. 5 H. 5. 1. Brook 

Tit. Teſtament. H. 8. 3. 14 H. 6. 5. But per Choke, Executors g 

cannot have an Action upon a nuncupative Teſtament, except it be 41.6. 1. 5 H. 5. 1. 

after put in Writing; and therefore the Uſe is to prove it by Witneſſes Bak 218 195-47: 

before the Ordinary, and then to write it. 10 E. 4. 1. pl. 8. 3. ; 
Nuncupative Wills are more antient than Wills in Writing, bes- 

cauſe they were in Uſe before Letters were known; and they are 

now of as great Force and Efficacy to diſpoſe of the perſonal Eſtate ei war Before the 

of the Teſtator, as Wills in Writing in the Teſtator's Life-time, ha- Statute of Frauds, but 

ving the Court Seal affixed to them. 3 . 
Tho many Legacies are deviſed by a Will zn Mriting, and no Ex- 

ecutor appointed, yet this will not amount to a Will in Writing; be- 

cauſe the Appointing an Executor, which is an eſſential Part of a 

Will, is wanting; however, it will be a good nuncupative Will. 

Codolph. 13. Wn wo | 

One ſeiſed in Fee of Lands raiſes a 'Term for Years, which he 

ſettled on "Truſtees, for ſuch Uſes as he by Deed or Mill ſhould ap- 


point, and for Want of ſuch Appointment, to attend The Inheritance ; 


afterwards he made a nuncupative Mill in theſe Words, (S.) I give 
All, All to T. S. and then died without Iflue ; it was agreed, that be- 
fore the Statute of Frauds, Cc. a Man might diſpoſe of a Truſt by 
Parol, and that the Words All, All, are ſufficient to paſs a Term for 
Years; but in this Caſe the Term being expreſly ſettled by Deed for 
ſuch Uſes as he ſhould appoint ; and for Want of ſuch Appointment, 
to attend the Inheritance, this reſtrains him from making any parol 
Diſpoſition,” and the Words All, All, muſt be intended of Al he could 
diſpoſe by Parol. 1 Fern. 341. Thruxton v. Attorney General. 

By the Statute of Frauds, Oc. tis enacted, that a nuncupative Will 
Hull not be good which exceeds 3ol. unleſs proved by Three Mit- 

neſſes, who were preſent at the Making thereof ; nor unleſs it was 
made in the Time of the laſt Sickneſs of the Deceaſed, or in his 
Houſe, or where be hath been reſident for Ten Days before, unleſs 
ſurpriſed in Sickneſs from home; and no Evidence ſhall be given to 
prove ſuch Will after Six Months, unleſs it be committed to Writing 
Dit hin Six Days after the Making ; neither ſhall the Probate of 
fach Will paſs the Seal of any Court till Fourteen Days after the 
Death of the Teſtator, nor until Proceſs hath iſſued 72 call in the 
Widow or next of Kin to conteſt it. a 

After 
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After this Statute this Caſe happened, (eig.) : The Teſtator _ FS : 


his Wife Executrix and reſiduary Legatee; but ſhe dying in his Life. 
time, he by a Codicil nuncupative deviſed to G. R. all which by Will 


he had given to his Wife, and died; the Queſtion was, whether this 


nuncupative Codicil was good, notwithſtanding the Statute before. 
mentioned; and adjudged that it was, and quaſi a new Will for ſo 
much as he had given to his Wife, and that it did not alter his writ- 


| ten Will, for there was no ſuch Will, the Operation of it being deter- 


mined by the Death of the Wife, wy the Teſtator, who was her 


Husband. Raym. 3 34. Sonizwell's Ca 7 
An Adminiſtrator brought a Bill to diſcover and have an Account 


of the Inteſtate's Eſtate ; the Defendant pleaded, that the ſuppoſed 
Inteſtate made a nuncupative Will, and another Perſon Executor, to 


whom he was accountable, and not to the Plaintiff as Adminiſtrator; 
but decreed, that though there was ſuch a nuncupative Will, yet it 
was not pleadable againſt an Adminiſtrator before it was proved, 
1 Chan. Rep. 192. FVerhorn verſus Brezwin. 3 

Dr. Shallmer by Will in Writing gave 200 J to the Pariſh of 
St. Clement Danes, and after Prez the Reader coming to pray with 
him, his Wife put him in Mind to give 200 J. more towards the 
Charges of building their Church, at which, though Dr. Hallmer 


Was at firſt diſturbed, yet after ſaid he would give it, and bid Pre 


take Notice of it; and the next Day bid Prez remember of what he 


had ſaid to him the Day before, and dies that Day; within three or 


four Days after, the Doctors Widow put down a Memorandum in 
Writing of the ſaid laſt Deviſe, and ſo did her Maid; Prem died 
about a Month after, and amongſt his Papers was found à Memoran- 
dum of his own Writing, dated three Weeks after the Doctor's 
Death, of what the Doctor ſaid to him about the 200 J. and purpor- 
ting that he had put it in Writing the ſame Day it was ſpoken ; but 
that Writing, which was mentioned to be made the ſame Day it was 
ſpoken, did not appear, and theſe three Memorandums did not ex- 
preſsly agree; about a Year after, on Application by the Pariſh to 
the Commiſſioners of Charitable Uſes, and producing theſe Memo- 
randums, and Proof by Mrs. Sha/lmer and her Maid, they decreed 
the 200/. but on Exception taken by the Executors, the Decree was 
diſcharged of this 200/. and the Lord Chancellor held it not good, 
becauſe it was not proved by the Oath of Three Witneſſes ; for 
though Mrs. HHallmer and her Maid had made Proof, yet Prem was 
dead, and the Statute in that Branch requires not only 'Three to be 
preſent, but that the Proof ſhall be by the Oath of Three Witneſ- 
Trin. 1704. Between Phillips and The Pariſh of St. Clement 

anes. —_ 

A Daughter depoſits 180/. in the Hands of her Mother, the De- 


fendant, afterwards makes her Will in Writing, and thereby deviſes 


ſeveral Legacies, and makes her Mother Executrix, but takes no No- 


| tice of this 180/. but afterwards by Word of Mouth ſhe deſires her 


Mother to give this 180 /. to the Plaintiff, if ſhe thought fit, and ſoon 


after died ; the Mother proved the Will, and the Plaintiff brought 


a Bill for this 180/. the Mother by her Anſwer admits ſhe had fuch 
a Sum in her Hands, that her Daughter did make ſuch Requeſt to 
her, but that ſhe left it to her Election, whether ſhe would give it 
to the Plaintiff or not by the very Form of the Deviſe, and inſiſted 


that ſhe did not think fit to give it to the Plaintiff, In this Caſe it 
| I | | Was 
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was agreed, that this was not good in a nuncupative Will, being 
above 30 /. and not reduced into Writing within fix Days after the 
Speaking, as the Statute requires. 2%, That if the Defendant had 
inſiſted on the Stature of Frauds and Perjuries, the Court could not 
have relieved the Plaintiff as upon a Truſt; but in this Caſe the De- 
fendant having by her Anſwer confeſſed the I ruſt, there was no Dan- 
ger of Perjury from Variety of Proofs, which was the Miſchief the 
Statute intended to provide againſt; and therefore the Court took it 
to be in Nature of a Truſt, and decreed for the Plaintiff. Pa.. 1718, 


Jones and Nabbs. 
h. XIII. Of privileged Teſtaments. 
1. hat is a privileged Teſtament. 
2. Wherefore they be called privileged. 
3. Divers Sorts of pricileged 1eftaments. 
P Htg Teftaments are thoſe (1) which have ſome ſpecial 


Freedom or Benefit, contrary to the common Courſe of Law ©. © Mantic. de conject. 
They are termed (2) privileged, @ privilegio, quaſi a privata lege d. ut. vol. lib. 1. tit. 
For a Privilege doth ſignify a private Law. Foraſmuch therefore as d Summa Hoſtienſ. 
by a private or ſpecial Law ſome Teſtaments are diſcharged from the tit. de privileg. in 


uſual Orders or Obſcrvations of common or general Law, in that re- 
ſpect they are called privileged. 1 5 
Of (3) privileged Teſtaments there are Three Sorts ; Teſtamentum 
militare, Teftamentum inter liberos, Teftamentum ad pias cauſas - 


* 


67. in fin. 


prin. 


A Teſtament made by a Soldier; a Teſtament made by a Father a- 


mongſt his Children; and a Teſtament made for good and godly Uſes. 
And although there be ſome other privileged Teſtaments, yet their 


| | Privileges are but ſmall in Compariſon of thoſe Three . 


tempore peſtis condita, & hujuſmodi, de quibus Ripa in 


” 6. XIV. Of a Military Teſtament. 


* Videlicet, teſtamen- 
ta ruſticorum, teſtam. 
tract. de peſte, c. 2. 


i. The Cauſes wherefore Soldiers enjoy ſuch Privileges in making 


their Teſtaments. 1 
2. Wherein Soldiers are privileged concerning the Making of their 
Teftaments. 


3. Soldiers privilezed in reſpect of their own Perſons, and of others 


alſo. 

4. Soldiers privileged in reſpect of Solemnities Teſtamentary. 

5. Soldiers privileged in reſpect of the Subſtance and Form of a 
Teſtament. . 

6. Three Sorts of Men called Soldiers. 

7. Whether all armed Soldiers enjoy theſe Privileges. 

8. N Doctors of the Law and Clergymen enjoy theſe Pri- 
Gileges. 

9. Te Fruit which the Common-wealth reapeth by the Study and 
Practice of the Lazy. mY | 

10. What Benefit doth redound unto us by the Clergy. 

11. Whether the Soldier or Lawyer are more honourable. 


R 12. What 
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12. hat Manner of teftamentary Privileges Divines and Law. 

erg do enjay. i SEES 

13. A Doftirs and Divines be not privileged. 

Oraſmuch as (1) Soldiers, being better acquainted with Weapons 
than Books, are preſumed to have fo much the leſs Knowledge 


in the Laws of Peace, by how much the more expert they are in the 


L. fin. g. C. de jure. Laws of Arms *: Foraſmuch alſo as Warriors, in the Defence of their 
d. lib. in fin. Vigli. Country, do oftentimes undertake perillous Enterprizes, wherein they 
cn Sant de Joſe their Lives or their Limbs, and ſeldom eſcape. without Wounds 
s L. quanquam. C. or bodily Hurt *: As well therefore in regard of their ſmall Skill in 
Saga mil. & ibid. our peaccable Laws on the one Sidel, as in Recompence of their great 
> Inllit. de mil. te. Perils and Hurts in' Battels on the other Side , they enjoy many Pri- 
ſta. in princ. And. vileges and Benefits in the Making of their Teſtaments, (eſpecially by 
„e PRC: the Civil Law,) which are not allowed unto others “. 5 


i Dec. in d. L. quanquam. C. de mil. teſta. Atque harum cauſarum prior eſt impulſiva, poſterior finalis. Gail, ubi 
ſupra. k Vaſquius de ſucceſſ. reſoluc. li. 2. f. 20. ubi enumerat 70 privilegia militibus indulta. 


Of theſe (2) Privileges, ſome do reſpect the Perſon of the Teſta- 

tor, ſome the Perſon of the Executor or Legatary; ſome the Solem- 

nities about making the Teſtament, and ſome reſpect the Subſtance or 
L. neque enim. ff. Form of the Teſtament made. Concerning the firſt Kind of Privi- 
1 lege: Whereas (3) there are many which be diſabled to make their 
de teſta. mil. C. Man- Teſtaments, (as afterwards doth appear *;) yet a Soldier is not diſ- 
tic. de ler ult- abled by any of theſe Impediments, unleſs it be for Want of Rea- 
m Infra, 2 part. ſon, or for ſome other Cauſes, when he is diſabled jure gentium. 
® Bar. ind. I. Ne- Concerning the Perſon of the Executor or Legatary : W hereas there 
auen . are divers Which are prohibited to be Executors or Legataries to other 
Inſt. in prin, Perſons; yet they are not prohibited to be Exccutors or Legataries to 


e Bar. in d. L. Ne. à Soldier, (except in ſome few. Caſes e.) Concerning (4) the Solemni- 


que enim. & infra, ties of the Civil Law to be obſerved in the Making of Teſtaments: 


22 I ff de Soldiers are clearly acquitted from the Obſervation thereof ? ; faving 


telta, mil. f. plane. that Soldiers when they make their Teſtaments ought to require the 


1 els Witneſſes to be preſent . But as no Subject of this Land is ſtrictly 


communis eſt, ut re- tied to this Obſervation, of requiring the Witneſles in the Making of 
_ _ Clar. F. his Teſtament-*, (thoſe Solemnities only being neceſſary which are 
9 in prin. Juris gentium *;) therefore that Opinion is not to take Place here in 
cum nota. ibidem. Eygland: Otherwiſe this Abſurdity would follow, that Soldiers would 
* Supra g. x. in Prin. pe tied to more ſtrict Obſervation. than Men of greater Skill, and en- 
t Vide quæ ſuperius joy leſs Liberty than they of leſs Deſert . Concerning (5) Military 
dicta ſunt ꝙ x. 8. Privileges which reſpect the Form and Subſtance of the Teſtament : 
Cationem non requiri Firſt, Whereas no other Perſon can die with Two Teſtaments, yet a 
ex neceſſitate, Tens Soldier may; and both Teſtaments ſnall be deemed good, according 
tur Lindw. in c. fta- VV | u 0 
to the Will and Meaning of the Teſtator“. And whereas another 
de teſtamen- © + i | 
Ty 4 yore = Perſon cannot die partly Teſtate and partly Inteſtate, (at leaſt by the 
and Cant. verb. Civil Law ) yet a Soldier may. And therefore if he make his 
1 Teſtament, and therein appoint an Executor for Goods in one Place *, 
L. Quærebatur. ff. 5 ü ; | 3 : ; 
de mil. teſta the next of Kin ſhall have Adminiſtration of Goods in another 


— 32 Faun. de Place . But this Privilege doth alſo belong to every Subject of 
re 3 


„I. Miles. C. de te- this Realm. Other Privileges there be, but it were too long to re- 
ſta. mil. | 
z D. L. Miles. 


2» Fitzherb. Abridg. tit. exec. n. 26. & infra, part. 4. F. 17. $. 18.  Þ» Vide (fi placeat) Vaſqu' de ſucceſſ. reſo- 
luc. I. 2. f. 20, ubi enumerat 70 privilegia quæ militibus competunt, 


2 


peat them all'. 


After 


a 
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Aſter we have viewed what Privileges do belong to Soldiers, it 
ſhall be expedient to ſhew what Manner of Soldiers they be to whom 
theſe Privileges are granted. Wherefore we are to underſtand, that 
there (6) be Three Sorts of Men which be termed in Law by the 
Name of Soldiers. The firſt be Militer armati, armed Soldiers: 
(Such as are above deſcribed :) The Second be Milites literarii, let- 
tcred Soldiers, as Doctors of the Law: The Third Sort are Milites 
caleftes, celeſtial or heavenly Soldiers, as Clergymen and Divines : 


PÞ J m them © Concerning the firſt Sort, (7) © Minſing. in Rub. 
For ſo the Law doth term th Concerning Sort, (7) 1 


a Teſtament or Laſt Will is. 63 


either they be ſuch as lie ſafely in ſome Caſtle or Place of Defence, 
or beſieged by the Enemy, only in Readineſs to be imployed in Caſe 
of Invaſion or Rebellion; and then they do not enjoy theſe Military 
Privileges “: Or elſe they be ſuch as are in Expedition or actual Ser- 4 Intellige ſtationa- 


vice of Wars; and ſuch are privileged e, at leaſt during the Time of 7195 & limitaneos mi- 


55 ; | lites: de quibus Vi 
their Expedition „ whether they be imployed by Land or by Sea s, lia, & ot cum 
and whether they be Horſemen or Footmen k. (8) Concerning the Minſing. in $. illis 


other Two Sorts of Soldiers, many are of this Opinion, that they do + hl e's 
not enjoy the aforcſaid Privileges ', becauſe they are not Soldiers teſtam. q. 15. in fin. 


properly ſo called, but metaphorically *, Others are of a contrary Adhibe duas alias 


. : | | "MEN i icas ſalis, X 
Opinion; affirming (9) that the great Pains and ſtudious Travel of Za, in L. Miles. 


learned Lawyers, (eſpecially Doctors of Law and ſuch like) are no ff de re jud. n. 5. 
leſs beneficial to their Country, than the hardy Adventures of thoſe Ateram e Decio, in 


4 | 2 Rub. de teſta. mil. 
armed Soldiers: For that without Laws no Common- wealth can be C. n. z. 


governed: And in that reſpect deſerve as great Privileges as they l. L. Pen. C. de te- 


Much (10) more then (by all Probabilities) are thoſe Spiritual Sol- e 2 
diers worthy of all Privileges, by whoſe Prayers and Interceſſions the tit. 1. n. 32, 


X a | rTP; 1 f F. Sed hacten. Inſt. 
Wrath of God is appeaſed, and Victory many Times obtained, and 3 


without whoſe Miniſtry Chriſtianity would quickly be ruinated and g. Tega. q. 15. n. 4. 
ſubverted *. | And. Gail. d. obſer- 
| | | vat. 118. 

s Michael. Graf. Theſaur. com. op. F. teſtm. q. 3. n. 1. Zaſ. in L. miles. ff. de re Ju n. 5. in fin. | b Dec. 
in Rub. de teſta. mil. C. n. 5. Ripa in L. centurio. ff. de vulg. ſub. n. 11. i Sichard. in Rub. de mil. teſt. c. . 
Jaſ. Ripa & alii in L. centurio. in de vulg. ſub. ff. quorum op. com. eſt, ut refert Vaſq. de ſucceſſ. crea. F. 24. n. 23. 
& Minſing. in Rub. de mil: teſta. Inſtit. n. 2, 1 Michael Graf. Theſaur. com. op. F. teſtm. q. 4. Alex. in d. 

L. centurio. qui tamen aliis fundamentis nititur, m Alex. in d. L. centurio. n. 18. | 


And yet it is more doubtful in Law, whether theſe Military Pri- 

vileges do appertain to Teſtaments made by Clergymen, than if they 

were made by Lawyers. The Reafon may be, becauſe howſoever n Ripa in d. L. cen- 
Divines be worthy ; yet they be otherwiſe rewarded, though not in turio. ff. de vulg fub. 
this e: But this Reaſon doth not fo fully ſatisfy. For if Doctors and Nee 2 
Pleaders of the Law be therefore privileged, becauſe they be com- ibid. & Mathefilla, 
pared to Soldiers *; who like valiant Champions, by Force of Learn- rap 89 
ing, Strength of Wit, and mighty Power of Eloquence, defend their team. g. S. 
Clients Cauſes againſt the Subtilties and Injuries of their Adverfaries : * Vaſ. de ſueceſſ. 
How much more ought our Divines, our Captains in the Spiritual in fn. 

Warfare of this Life, by Means of whoſe Miniſtry, and Virtue of; Glof. & DD. in L. 
whole godly Inſtruction, and Might of Preaching that powerful and _ f. de - * 
invincible Word, not our Purſes, nor our Bodies, but even our Souls ci pig vr nodes 
are defended and kept in Safety, againſt the cruel Aſlaults of that toribus, fed de a- 
mortal Enemy of Mankind, and againſt his Hoſt of wicked Spirits, Ne 2 1 
who never reſt Day nor Night, but till ſtrive to overthrow us, and centiati ratione exer- 
to bring us all to.everlaſting Deſtruction ? How much more, I ſay, © privitegiis _ 
are theſe our Captains in theſe ſo terrible Conflicts, to be gratified m4 1dr a 
and dignified with all Manner of M litary Privileges 42 Wherefore if turio. n. 18. 
the Matter reſt upon the Iffue of Delert and Worthineſs, without 1g. a min. ad maj. 


Doubt, 
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un.. 


Doubt, of theſe Three forenamed Soldiers, the Divine is not the laſt, 
but the foremoſt. | 2 

Concerning the (11) other Two, (the Lawyer I mean and the Sol. 

dier,) whether of them deſerveth better of the Common-wealth, and 

whether is to be preferred before the other, is a Queſtion ſo incident 

to this Controverſy, that there be few Writers which handle the one, 

Alex. Jaſ Ripa in but they alſo touch the other. In the Determination whereof, if the 


d. E. centurio. Va. Interpreters of the Law may be Judges in their own Cauſe, then the 


de ſuccel. crea. y.1 4. 
. Sentence mult needs be, Cedant arma tige. 
* Vaſc; in d. F. 24. : ; | 
n. wh Jaſ. in L. pen. C. de pactis, n. 4. Angel. Are. in F. fin. Inſtit. de mil. teſta. Alex. in d. L. centurio. n. 14. & 
Ripa ibidem, n. 15. Panor. & Canoniſtæ in L. quando de magiſtr. extr. n. 3. Feli in Rub. de major. & ob. extr, 
col. 2. | h i | 


For my Part, if you will give me Leave, I will tell you a Tale 
t Zaf. in L. miles. out of Zaſius *, writing upon this Queſiton, which is as true as an 
a fc jud. ff. n. 8. ö Wd 5 3s I : ; e. g 
in Aſop's Fables. A certain Painter (faith he) meaning by his Art 
to deſcribe the Strength of Man, did paint a little Man riding upon a 
huge Lion, as if a Man were ſtronger than a Lion. A Lion paſling 
by, demanded of the Painter, wherefore he made ſuch a Picture. Be- 
cauſe (quoth the Painter) my Man is able to tame any Lion, as eaſi- 
ly as an Horſe or an Aſs. Well, Sir, ſaid the Lion, if we could 
paint, thou ſhouldit ſee a Lion deyouring a Painter. Eloquent Men 
arc as Painters, valiant Soldiers as Lions. It 1s not the golden Chain, 
nor the Plume of Feathers, nor the big Looks, nor the proud Brags, 
« Zaſ. in d. L. miles. Which make a right Soldier“. Neither is it the long Gown, nor the 
. Cacullus non facie Srave Beard, nor the ſtately Geſture, which make a good Lawyer *. 
Monachum. Barba The Counterfeit of either deſerveth no Honour; be he never fo 
non facit Philoſo- brave. If both be as they ſhould, the Pre-eminence in War is the 
Pal in d. L cen. Soldier's; in Peace the Lawyer's . In other Matters, he is the more 
turio. n. 20. Alex. honourable which doth more honour than the other. To return to the 


in eand. L. n. 14. | 1: 3 | fa dier lik 
Gail Il. 2. Prack. ob. former Queſtion, whether (12) theſe Soldier-like Lawyers may chal- 


| fer. 118. n. 16. lenge thele former teſtamentary Privileges: We are to diſtinguiſh be- 


twixt Privileges granted to Soldiers (fo properly called) in reſpect of 
their Want of Skill, and Ignorance in Matters of that Quality, (for 
ſuch do not belong to the Learned,) and Privileges of Prerogative or 


Deſert. For theſe Kinds of Privileges belong alſo to Doctors and 


- DD. in L. miles. Clergy-men *: But (13) with this Reſtriction, that as they belong 


& L. centurio. f. de not to every Soldier, but only to ſuch as are in Action; ſo they be- 


jud. Michael Graſſ. . 0 A 
8 5. long not to Doctors utterly 707-Proficient, or Clerks non-reſident, 


teftm. d. 5. n. 5. but ſuch as painfully attend their Profeſſion, and diligently labour in 


= Graff. d. q. 5. Vi- their Vocation *. 
glius in d. F. j. Inſtit. i | 15 
de teſta. mil. Sichard. in L. fin. fi quis vero. C. de codicil. n. 5. 


6. XV. Ot the Teſtament of the Father amongſt his 
Children. 


i. Nhat is a Teftament among ſt Children. 

2. That Teſtament is preſumed laſt, which is made in Favour of 
Children. 

3. F Two Teftoments be found, and it do not appear which is 
firſe or laſt, neither is god. | 


2 4. The 
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4 The Teſtament made in Favour of Children is not ſo eaſily re- 
wobed as another Teſtament. "6h | 
5. What Manner of Mention is to be made in the latter Teſtameut, 
td take away the former made in Favour of Children. 14 
= . 6. Certain Caſes wherein the Teſtament made in Favour of Chil- 
7 aren may be taken away by the Second, without. any Meution. 
of the former. | 1 
7. Wherber a Teſtament may be proved which hath no Witneſſes 
of the Making thereof. | ET. | 
8. The Privilege of Proof without Witneſſes, whether it be pecu- | = 
liar to one Kind of Teſtament. 1 


THE ſecond Kind of privileged Teſtaments is, Teſtamentum 


inter liberos *: That is to ſay, (1) wherein the Father na-; Mantic. de con. 
| f | 7 1d | ic PE 123 ject. ult. vol. lib. 45 
meth his lawfifl and natural Children his Executors, giving to tir. 5. in fin. 


them the Reſidue of his Goods © Unto which Kind of Teſtament rf. ex hae conſul- 
divers Privileges. do appertain“. The firſt Privilege is this, If (2) meme 33 
Two Teſtaments be found after the Death of the Teſtator, of divers ibi DD. | 
Tenors, and it doth not appear which of them is the latter; in this, d. $- ex imperfec- 


Doubt that Teſtament is preſumed the latter, which is made in Fa- 3 1 


vour of the Children. Whereas if (3) neither be in Favour of the de conject. ult. vol. 
Children, nor otherwiſe privileged, neither Teſtament ſhall prevail, * 4; 6 
but both are void, the one deſtroying the other . Unleſs the Teſta- de pon. poll. frown 
ments be made by a Soldier; for then it ſeemeth that both Teſta- dum tab. ff. Clar. f. 


ments ſhall prevail, becauſe he may (if he will) die with Two Te- 22 ON 


ſtaments s. | Inſtit. L. jus noſtrum. 
| | . : | de reg jur. & Cag- 
nol. ibidem, n. 8. Bald. & Caſtr. in L. eum qui de acquir. her, ff. r L. quærebatur. de teſta. mil. F. bar. in d. 


L. j. F. j. de bon. poll. ſecundum tab. ff. | ; 


Another Privilege is this, The (4) 'Teſtament made in Favour of 
Children is not ſo caſily revoked as other Teſtaments are“: For * Auth. hoc inter li- 
whereas in other 'Teſtaments, the former is revoked or infringed by —— ee e 
the latter, and that 7p/o jure 5, without any expreſs Revocation of * F. poſteriore. Inſtit 
the former, and without any Kind of Mention of the former Teſta- quibus mod. teſt. in- 
ment, either general or ſpecial *, (certain Caſes excepted:) Yet (5) + Infra, part.7. $.14- 
by the Civil Law, if the Father have once made a Teſtament," 
wherein he hath preferred his Children as before, the ſame is not re- 
vrked by a latter Teſtament, wherein Strangers are preferred, (whe- 
ther the former be a written Teſtament or nuncupative,) unleſs in tete 
latter Teſtament there be ſpecial Mention of the former '. So (6) 1 d. Auth; hoe inter 
that it is not ſufficient for the Teſtator to make general Mention, du. 3 Jaſ. 
ſaying, I make this my Laſt Will, notwithſtanding any former Te- = rs e 
ſtament; but he muſt make ſpecial Mention, as, notwithſtanding ett, contra Angel. ut 
any former Teſtament made amongſt my Children v. Or unleſs the a Gra. 70 
ſecond Teſtament be made ad pias cauſus. Of elſe ſome great tefm. q. 86. n. 11. 
Diſpleaſure or Enmity have happened betwixt the Father and the *, Mantic. de con- 
Children ; or ſome like Cauſe have come to paſs, whereby it may it. —_—_ Is. 
appear that the Father did repent him of the Making of his ſaid Will P. chard. in d. Auth. 


* Va . | Hoc inter. ' 
Jat. in d. Auth. Hoc inter. Graff. Theſaur. com. op. 5. teſtm. q. 86. n. 11. ? Grafl, ibid. 


Another Privilege granted by the Civil Law to a Father's Teſta- 
ment amongſt his Children. is this, That the (7) ſame take Effect, 
tho there be no Witneſles to prove the ſame: As when there is a 

| 8 Teſta» 


* * a? ** 


—— | | | 
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—ͤ — eco 


Teſtament found in ſome Cheſt, or like Place, written or ſubſcribed 

with the Teſtator's Hand, or by him procured to be written by ſome 

8 other v. Howbeit I do ſuppoſe that by (8) the general Cuſtom gf 

44 tet. this Realm of Euglaud, thoſe Two Privileges are not proper or pe. 

culiar to Fathers Teſtaments alone, but that the fame are common to 

all other Eugliſbmens Teſtaments; and namely the latter Privilege, 

when it doth appear undoubtedly to be written or ſubſcribed with the 

Teſtator's own Hand, or it is proved that the Teſtator cauſed the ſame 

to be written by another. How this Proof is to be made, that the 

"2 Infra, part, 4. f. Teſtament is written or ſubſcribed with the Teſtator's own Hand, i; Wl 
xv. declared in another Place*. ye . | 

Other Privileges there be, whereby theſe Kinds of Teſtaments ar 

free from ſundry Obſervations and Solemaities wherewith other Te. 

ſtaments are charged. But becauſe they are alſo common to all ou i 

Teſtaments here in Eugland, it were improper to repeat them in this il 


. 


Place under the Title of Privileges. 


F. XVI. Of a Teſtament ad ptas canſas. 


1. A Teſtament ad pias cauſas may be ſo termed either in reſpeil 
of Perſons or Plates. We, 
2. A Teſtament ad pias cauſas may be made by ſtrange and unac- 

cuſtomed Notes. * 

3. A Teſtament ad pias cauſas, beings found cancelled, is not prt. 

ſumed to be adviſedly cancelled by the Teftator. 

4. In a Teſtament ad pias cauſas, whether the Condition ought 10 

be obſerved preciſely. 85 451 
5. A Teſtament ad pias cauſas is not void by Reaſon of Uncer- 


8 
e 
WS SOIT 


tainty. 35 
6. Whether all Privileges which belong to a military Teſtament, 
or to a Teſtament among ſt the Teftator's Children, do alſo be- 


LN Se) 


long to a 1 eſtament ad pias cauſas. | 
7. What if there appear Two privileged Teſtaments, aud it dhl 
not appear which is later? Jhether ſhall be preferred? 


9 


HFH E third Kind of privileged Teſtaments is that Teſtament ad 


I ag 1 Piat cauſas*: Which is fo termed (1) not only in reſpect af 
te. 7. in fn. & in Perſons, (as when the Teſtator willeth his Goods to be diſtributed to 


. 6. tit. 3. young Orphans, Widows, Strangers, Priſoners, Lame and diſeaſed 
Perſons, ſo that they be poor and needy, ſuch as the Law termeth 
_ miſerable Perſons;) but alſo in reſpe& of Places: As when the ſame | 
left to Hoſpitals, to Churches, to repairing of Bridges, Walls of 2 
© Lindw. in e. im Town or City, when the ſame are decayed and ſtand in need to be 
quorundam, verb. repaired *, And fuch a Teſtament hath very many Privileges *. 
Pias cauſas. de teſta. | | | 
Ab. 3. provincial. conſtitut. Cant. & latiſſime Tiraquel. tract. de privileg. piz cauſæ in præf. ejuſd. » Tiraquel. 
in d. tract. ubi enumerat 170 privilegia piæ cauſe, quorum tamen longe maxima pars competit ſingulis Anglorum Tells: 
mentis, etiumſi non ſint condita ad pias cauſas. | 0 | 


One Privilege is, That (2) this Kind of Teſtament may be written 
with ſtrange and unaccuſtomed Characters or Notes; as inſtead of 4 
the firſt Figure 1. inſtead of B. the ſecond Figure 2. inſtead of (. 
the third Figure 3. or with ſome other more ſtrange deviſed Loy 

1 | I 
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et nevertheleſs the ſame is as effectual, as if it had been written at- | ET 
ter the uſual and accuſtomed Manner * 5 1 8 x. Mantic. de con- 


„ne JIegk. ult. vol. lib. 6, 
+ Lit. 3. n. 3. Tixaquel. de privileg. piz cauſe, c. 12. vide infr. part. 4. F. 25. 


Another Privilege is this, That if the (3) Teſtament ad pias cau- 


15 be found cancelled, and it is not known whether the Teſtator 
did willingly cancel the ſame, 'the Law doth preſume_it to be can- 


celled unadviſedly 7; and ſo it is in Effect as if it had not been can» „ Corar. in Rub. de 


a ol is preſumed ; teſta. 2. par. n. 19. 
celled at all: Whereas in other Teſtaments the contrary is preſumed ; Ms al. rod. 


that is, that the Teſtator did willingly cancel the ſame ;; whereby anc. de conject 
they are made void, as afterward is declared *. 1 r 
| 2. N. 32. | 


= Alex. conſil. 104. n. 6. vol. 7. Mantic. de conject. ult. vol. lib. 1 2. tit. 1. num. 30. Infra, part. 7. F. 16. 


Another Privilege is, That for obtaining of any Thing left condi- 
tionally ad pias catſas, it is (4) ſufficient the Condition be accom- 
pliſned by other Means, than accordihg to the preciſe Form of the 
Condition *, Whereas in other Teſtaments or Legacies it is not ſut- o Tiraquel. de privi 
ficient, unleſs the Condition be preciſely obſerved*% leg. pin 2 bs, 
| Vl. Lian 
: ee. | hzredi, de cond. & demon. ff. vide infra, part. 4. * 


Another Privilege is, That the (5) Teſtament ad pias canſas is 
not void in Reſpect of Uncertainty, (as other Teſtaments are:) And 
therefore if the Teſtator ſay, I make the Poor my Executors, or, I 
Will that my Goods be diftributed amongſt the Poor ; ſuch Manner 
of appointing Executors or Legacies is not void %  _ Bar. & faſ. in 


| L. . C. de facro- 
ſanct. Eccleſ. Graſſ. Theſaur. com. op. F. Inſtitut. q. 12. 


Generally, I ſuppoſe, that (6) whatſoever Privilege doth belong 
either to a military Teſtament, or to a Teſtament made by the Fa- 
ther amongſt his Children, in reſpect of the Solemnities to be obſer- 
ved in the Making of Teftaments , or the Subſtance of Teſtaments *, * Jure civili non va- | 
that the ſame do alſo appertain to a Teſtament ad pias cauſas; ſa- lm. ad piascau- 
ving in ſome Caſes, and namely, where the Privileges of both the tibus cnditum; fe. 
former Kinds of Privileges be contrary ; as where Two Teſtaments cus jure canon. modo 
be extant, and it doth not appear which is former or latter. In which OI AI. 
Caſe it ſeemeth, that if they be military Teſtaments, that then they hæc et communis 
are both good, otherwiſe they are both void s. But if the one of pin. Graff. Thefaur. 
them be ad pias cauſas, then that is preſumed laſt, and ſo available, 2 T5 Deaf 
the other not being privileged ®, _ „% Wap wm 
ſint rogati in confectione teſtm. ad pias cauſas, ut habet communis opinio. Teſtibus Covar. in c. PP og i he He 


ext. n. 4. Tiraquel, de privileg. piz cauſe, c. 3. & Graff. d. q. 18. n. 5. C. cum tibi. de tefta. extr. Quid au- 
tem reſpectu perſonæ teſtantis? Dic ut per Ju. Clar. 5. teſtm. q. 5. s Supra, 5. 14. h Jaſ. & Sichard. in L. fin. 
C. de Edict. D. Adrian. tollend. | RR Co: 


But (7) what if both Teſtaments be privileged, the one being #n- 
ter liberos, the other ad pias cauſas, and it doth not appear which is 
former or latter? Which ſhall prevail? I ſuppoſe that which is in- _ 
ter liberos *: For the Children are to ſugceed in Caſe both the 1 Manic. de conject. 
Wills were void ł, and fo have a double Help, the one of the Tefta- ult. vol. I. 6. tit. 3. 
ment, the other of Proviſion of Law. And it were hard to take « far in L. 1.4. ds 
the Teſtator's Goods from his Children, unleſs it did plainly appear bon. poſſeſ. ſecun- 


; . ord on ty Ne dum tab. ff. Stat. 
H. 8. an. 21. c. 5. J. utrum. 5. ult. ff. de minor. Alciat. de ptæſump. reg. 3. preſump. 43. n. 3. 


that 
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Char. Uſes 72. 


 Zlyd's Caſe. 


68 W Tefament. ar Lat Will Is. Part. I: 


— A. a —_— a 


» Unde Aug. 5 that the 8 were the latter 
cunque (inquit) v 


redem ſocere Ecele- Kin, that then the Teſtament ad pias cauſas were to be preferred; 
fam, alium patro- Unleſs they did prove the T eſtament made in their Favour to be the 


num quærat quam 

Agen. ©. ule, latter :. 

17. Q. 4+ » Mantic, the conject. ale. vol. 1. 6. tit. 3. n. 43: | 

Pars 8 A Deviſe to a Charity is good, tho! the Will is void in Law; 45 
. 5% for Inſtance, A Feme Covert, who was intitled to a Debt as Admini- 


ſtate's Eſtate, or her own, the Charity ſhall be ſupported, 


| 8 Caſe, Moor The Teſtator, before the Statute 32 H. 8. of Milli, deviſed his 


Lands to repair Highways ; this Land was not deviſable by Cuſtom, 


and therefore it being before the Statute, was void; yet it was held 
to be a good Limitation and Appointment within the Statute of Cha- 


ritable Uſes. 
Hob. 136. in Dr. 
of Jeſus College in Oxford, and their Succeſlors, to find a Scholar of 
his Blood ; this is void in Law, becauſe it is not allowed by the Sta- 
tute of Wills, to deviſe Lands to a Corporation in Mortmain ; but 


yet it was held good by the Statute 42 Els. as a Limitation and Ab- 


pointment of Lands to a Charity. 


Moor Cha. Uſes 81. 
$S toddard's Caſe. 


or Will in Writing, yet this nuncupative Mill was adjudged good, 

not as a Gift by the Deviſe, but as a Limitation or Appointment by 

the Statute. | 
The Poor of dl. The Father purchaſed Copybold Lands in the Name of his Two 
= my Ved Sons, and their Heirs, and afterwards deviſed' to Sir William Marten 


© Chanc. Caſes 75. Relief of the Poor of Woodford ; now, though the Father never * ſur- 
The Portreve of 


3 rendered to the Uſe of his Will, and though the Eſtate in Law was 


S. P. in his Sons, yet ſince he enjoyed the Lands during his Life, he ſhall 
be accounted the lawful Owner, and his Vi, though void in Law 


for Want of a Surrender, ſhall be a good Limitation and Appoint- 
ment of the Charity. 


Platt ver. St. Johns A Deviſe to a Charity is a though there was a Defect in the 


Coll. in Cambridge, 


Moor Cha. Uſes 77. Execution of the Eſtate; as where Tenant in Tail of a Copybold ſuf⸗ 


fered a Recovery in the Manor- Court, but no Judgment was given a- 
gainſt the Vouchee; then he deviſed the ſaid Copy hold to a College: 
Adjudged, that the Recovery was void ſo as to bar the Intail, be- 
cauſe there was no Judgment againſt the Vouchee to have a Recom- 


pence in Value; but yet the Deviſe was good to the College as a 


Limitation or Gift of the Lands, and ſhall not be avoided for Want 
of a Circumſtance in Law to make it good. 


So where in a Deviſe of a Charity, the Deviſee was miſnamed, this 


was held a good Appointment in Equity within the Statute. Chauc. 


Caſes 221. Attorney General verſus Platt. 


Meek ver. Maſter and 
Meck ver — Where a Will was ſuppreſſed, yet the Charity was decreed; as for 


Ar. Hall. Duke Cha. Inſtance, The Teſtator deviſed 1001. per Amum to Ten poor Scho- 
Vies 47. . | 1 | Jars 


i 


Howbeit, it ſremeth that if the Te. 
alt, ſtament were not in Favour of his Children, but of ſome other of his 
exhæredato filio, hæ- 


ſtratrix to her firſt Husband, deviſed it to a Charity; now, tho' her 
Will was void in Law, yet it was a Declaration of her Intention and 
within the Statute; ſo that if there were Aſſets, either of the Inte- 


So where the Deviſe was to the Principal, Fells and Scholars 


Deviſe of a Rent iſſuing out of ſuch an Houſe, Gc. to a Charity, 
and a Scrivener was directed to put it into Mritiig; ; but the Teſtator 
died before it was done, and afterwards the Scrivener wrote the Will: 
Now, tho a Rent cannot be created or granted without ſome Deed 


a Rent-charge of 40/. per Annum, iſſuing out of the ſame, for the 
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Part I. What a Teſtament or Laff Will is. 


ad. 


r 


educated in Magdalen-Hall in Oxford ; this Will was never ſeen 
after the Death of the Teſtator; but it was proved, that he made 
ſuch a Will, and ſaid a little before his Death, that he would not al- 
ter it; the Heir at Law refuſed to convey. according to the Will; 
but it was decreed by the Commiſſioners, that the Chancellor. Ma- 
gers and Scholars of the Univerſity, ànd their Succeſſors, ſhould ſtand 
W (-iſed of the Charity, and receive the Rents, and pay the ſame, as 
directed by the Will; which Decree was confirmed by the Court of 
Chancery. | 3 i 5 4-96. 
Where a particular Sum of Money is deviſed to a Charity, and 
the Teſtator did not appoint. out of what it ſhould iſſue, but died, 
leaving Lands and Aſſets, and his Wife Executrix, and ſhe refuſed to 
bay Lands or Rents of that Value: The Court of Chancery decreed, 
W that ſhe ſhould buy to the Value of the Money, and ſettle it on the 
= Charity. WEED | 
50 Sheke the Teſtator deviſed, that his Lands ſhould be fold, and 
the Money applied to a Charity, but did not direct by whom they 
W ſhould be ſold ; the Commiſſioners may appoint a Perfon to ſell, and 
W decree ſuch Sale to be good. ah | 
> Likewiſe where the 'Teſtator doth not direct what ſhall be done 
W with the improved Value, it ſhall go towards the Increaſe of the 
Charity, as it was adjudged in the Caſe of 7 herford-Schoo. 
= And there is a Caſe wherein the true Yale was conſidered, (7s. 
be Teſtatrix deviſed a Portion of Tithes, Gc. to Five Perſons and 
their Heirs, to the Intent they ſhould employ the yearly Profits to 
erect a Grammar-Schoot in Newport in Eſſex, for a competent Num- 
ber of Children, Inhabitants of that Place; which Tithes, at the Time 
of the Deviſe, were in Leaſe for ſeveral Years, at 7/. per Aunum; 
the Deviſees received the Rent and built the School, and then the 
former Leaſe being expired, they demiſed the ſaid Tithes for Thirty— 
W 11x Years, at the ſame yearly Rent; afterwards, in Conſideration of 
a Surrender of this laſt Leaſe, the Truſtees demiſed the ſaid Tithes to 
the Surrenderor for Fifty Years, at the ſame Rent; the Leſſee died, 
and the Tithes from his Death to the Year 1650, were worth 43 J. 
Fer Aunum more than the reſerved Rent; about Thirty Years after- 


lars, to be choſen out of the Free- School in Worceſter, and to be 


Penſtred ver. Player, 


Moor Cha. Uſes 82. 


Moor Cha. Uſes 79. 


Steward v. Germain. 
8 Rep. 130. 


Wright and The 
School of Newport, 
Duke Cha. Utes 46. 


wards the ſurviving Truſtees leaſed theſe Tithes for Twenty-one 


WW Years, at 10/. per Aunum Rent, which Leaſe was to commence after 
the Determination of the Leaſe for Fifty Years, at which Time the 
Tithes were worth 60 J. per Auuum more than the reſerved Rent: 
Adjudged, that the concurrent Leaſe for Twenty-one Years was 
to defraud the Charity, and that the Truſtees ought to have let a 
2 according to the true Value, and not exceeding Twenty-one 
Years. ; ps CB, 
Lands were charged with 1000 J. to put out poor Apprentices, 
the Money was paid to the Executor of the Donor; it was decreed, 
that the Payment was made to a wrong Hand, and by Conſequence 
the Charity abuſcd ; for it is exprefly required by the Statute 7 Fac. 
that Money given to put out poor Apprentices, {hall be imployed by 
the Parſon or Vicar for that Purpoſe, and therefore muſt be received 
by him, and diſpoſed for the Uſes intended by the Donor; and this is 
agreeable to the Civil Law, which is, that Biſhops of the reſpective 
Dioceſe, ſhall ſee, that what is given to Charity be duly applied, ac- 
cording to the Intention of the Giver; and that ever ſince Chriſtianity 


T came 


Chance. Caſes 187. 


Attorney General ver.. 


Lord Newport. 


7 Jac. 1. cap. 3» 
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came into the World, it hath been the peciliar Care of Biſhops, that 
what is given to Charitable Uſes ſhould be duly applied. 
Chanc. Caſes 243. Where a Deviſe of Charity was to the Poor indefinitely, in ſuch 
Joie v. Caſe Equity gives the Diſpolal thereof to the King; becauſe th, 
Word J extends to all the Poor in Great Britain, and conſe. 
quently it would not avail any Thing; but by the Civil Law ſuch a 
Deviſe would-be to the Poor of the Hoſpital in that Pariſh where 
the Teftator lived; and if there was no ſuch Hoſpital, then to the 
ehen dorf that very Purin „„ 


Part J. 


Chanc. Caſes 353. The Teſtator built an Hoſbital in the Pariſh of Lambeth, and pla- 
Sir Kilian Fore. ced Seven poor Women-of that Pariſh in it, of Sixty Years old, and 


Sir Teremy Whitch- 


Cott. gave 4. per Annum to each of them, to be paid by quarterly Pay. 


ments, and charged ſome Lands with the Payment thereof; and di. 
rected, that when one or more of them ſhould die, their Places ſhould 
be ſupplied by other poor Women, but did not ſay of what Pariſh: 
Decreed, that this Charity ſhould be paid in Succefſion to poor Wo. 

men to be choſen out of Lamberh Pariſh; otherwiſe it would be pre- 

judicial to that Pariſn; for if they ſhould be taken out of any other 
Pariſh, then Tambeth muſt contribute to their Maintenance, becauſe 
the Charity of 4/7. per Aunum is not ſufficient to maintain a poor Wo- 

| | man of Sixty Years old. 0037-46 Me ITN 
Chanc. Caſes 3953, The Teſtator deviſed a Charity to be diſtributed every Year for 
Owens ver. Bean. ever on Faſter and Chriſtmas Eres, amongſt the poor Inhabitants of 
the Pariſh of Langenew in the County of Montgomery, whereas there 
was no ſuch Pariſh in that County ; but there was a Pariſh of that 

Name in the Connty of Denbigh, where the Teſtator was born, and 
his Parents lived and died there ; therefore it was decreed, that he 
muſt intend that Pariſh in the County of Denbigh. l 

Man verſus Ballet, Several diſtin& Charities were deviſed to the Pariſh of C. (ois. 
FOO 4h. one Farm of the yearly Value of 12/. for Repairing the Church; 
another of the yearly Rent of 6/. for Repairing the Highways, and 
another towards the Relief of the Poor ; and Complaint being made 
againſt the Truſtees, before the Commiſſioners for Charitable Uſes, 
that the Church was out of Repair, and the Rents of the Farm be- 


ing 12/. per Aunum, were not applied to repair, but that it was done 


by a Rate raiſed and levied upon the Pariſhioners ; the "Truſtees re- 
plied, that the whole Charity, amounting to 40 J. per Annum, and no 
more, had been applied to the Repair of the Highways and Relief of 
the Poor; and though they had not preciſely purſued the original 
Direction of the Charity in the firſt Inſtitution thereof, yet they ha- 
ving done nothing for any private Advantage, but only what was ne- 
ceflary in parochial Concerns, in which they expended all the Mo- 
ney received by the Charity, they hoped to be excuſed for the Time 
paſt, and the rather, becauſe for above Twenty Years together this 
Money had been promiſcuouſly imployed, and great Part of it in find- 
ing a Lecturer, there being no Miniſter to officiate in the Pariſh, who 
_ otherwiſe muſt have found one, and that it was the ſame Thing to 
them, whether they paid their Money to find a Lecturer, or repair 
the Church; but decreed, that an Agreement amongſt the Pariſhioners 
ſhall not alter the Charities, or divert them to other Uſes ; therefore 
it being miſimployed, there ſhould be no Allowance for what they 
paid the Lecturer. —_ 


2 | The 


part I. Nhat a Teftament or Laſt Will in. 771 


—_—_—_ 


The Teliator deviſed 50 l. per Aunnum for a Lecturer in Polemical ! Vern. 55 Attor- 


or Caſuiſtical Divinity, ſo as be was a"Bachelor or Doctor in Diei- x roger ig ere 
nity, and Fifty Tears old, and would read Five Lectures every Term, Coll. in Cambridge, 
and at the End thereof would deliver fair Copies of the ſaid Lec- & 9 * 
tures, to be kept in the Univerſity; and in Default of ſuch a Lectu- . 6 
rer, then he deviſed the ſaid 50. per Annum to a College in Oxford; 

but now the Univerſity of Cambridge, with the Conſent of the Heir 

at Law, would have a Man of Forty Years old, capable of this Sa- 

lary, and that Three Lectures every Term, and the Delivery of fair 

Copies thereof once every Year, might be ſufficient; the Court would 

not intermeddle; but declared, that the Parties ſhould be held to the 

Letter of the Charity, and that the Heir could not alter the Diſpoſi- 

tion of the Charity of his Anceſtor. 2 0 


The Teſtator deviſed 6007. to Mr. PBaxrer, to be diſtributed by Attorney General ver. 


him amongſt Sixty poor ejected Miniſters, adding, that he would e, Vern 24% 


not have his Charity miſtaken, it being given, not as they were Non- 
conformiſts, but that the Teſtator knew many of them to be pious - 
Men, and in great Want; and upon an Information exhibited upon 
this Will, alledging this Charity to be againſt Law, and le 
the Right to apply the Money was veſted in the King, who had de- 
clared his Pleaſure, that it ſhould go towards the Building CHelſea 
College, (5c. Mr. Baxter in his Anſwer, amongſt other Things ſaid, 
that the Doctrine and Diſpoſition of the Diſſenters, meerly as ejected 
Miniſters, was not ſo bad as to make them incapable of Charity, and 
that not only Religion but Humanity obliges us to pity thoſe who 
ſpent their Lives in ſtudying to know God's Will, and who by a 
Miſtake in ſome Opinions were reduced to great Want; and that he 
could not aſſent to a Reſignation of the Suſtenance of poor Men, and 
hoped the Court would not miſconſtrue this Act of Charity. On the 
other Side it was argued, that this was a Deviſe to Sixty ejected Mi- 
niſters, eo nomine, as they are Diſſenters, and to ſuffer them to take 
by ſuch a Deviſe, would be to encourage a perpetual Schiſm in the 
Church. TULLY Be + oe 
To which it was anſwered, that it could not keep up a Schiſm, 

becauſe there was nothing given which was durable, no Land, Rent 
or Annuity given, but only a Sum of Ten Pounds to a Man, to keep 
himſelf and Family for a little while ; that it could not be pretended. 
this was a Deviſe to any ſuperſtitious Uſe ; and that if it had bees of 
Ten Pounds a- piece to Sixty ejected Miniſters by Name, there could 
not be any Pretence to make this Charity void: Now, the Teſtator 
had given Mr. Baxter the Power of naming them, and he is not dit- 
abled by Law to execute that Power; but the Court decreed, that 
the Uſe was void, but not the Charity, and that the Money ſhould 
be applied towards the Building Che/{ea College; then it was urged, 

that Charities ought to be applied in eodem genere; and this being in- 
tended for poor ejected Miniſters, ought to be diſtributed amongſt the 
Clergy ; and thereupon it was decreed for the Maintenance of a 
Chaplain for Chelſea College; but this being an unreaſonable Decree, 
it was reverſed by the Lords Commiſſioners in Trinity-Term 1689, 
and the 600 J. which had been brought into Court, was ordered to 
be paid out and diſtributed, as directed by the Will. 


The Defendant's Brother having by his Will charged a Manor to Artoray General ver. 


raiſe 1000. ont of the Profits, to be applied to ſuch charitable Uſes Sia, 1 Vernan | 


as he had by IWriting under his Hand formerly directed, and no ſuch © 
Writing 
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Y Frier v. Peacock. 


Fielding verſus Bond, 
1 Vern. 230. | 
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Writing being found; the Attorney General, at the Relation of the 
Governors of Chriſt's Hoſpital, exhibited a Bill againſt the Defendant 


3 (who was Heir at Law, ) ſetting forth the Will, and that the Writing 


therein mentioned was not to be found, therefore the Application of 
the Charity was in the King, who declared his- Pleaſure was, that 
this Money ſhould be laid out for the Benefit of the Mathematical 


Boys in Chriſt's Hoſpital; and it was decreed, that the Charity being 


now become general and indefinite, it was veſted in the King as to 
the Application thereof; and though by the Will it was directed to 
be raiſed out of the Profits; yet it being a Sum in groſs, it ſhall carry 
Intereſt to the Time it ſhould be raiſed out of the Profits: ? So a De- 
viſe * the Good of the poor People for ever, this being indefinite, the 
King directed, that it ſhould be applied for the Benefit of Chrif?'s 
Hoſpital; and ſo it was decreed, though the 'Teſtator had ſeveral 
poor Relations, who inſiſted, that they were within the Equity of the 


general Deviſe of this Charity. TOP. 
The Teſtator deviſed ſeveral Legacies to particular Perſons, and 


amongſt the reſt, he gave 40/. to a Charity; there happened to be 
a Defect of Aſſets to pay all the Legacies, but yet the Spiritual Court 
was of Opinion, that the whole 40/. ought to be applied to the Cha- 


rity, and not in Proportion with the reſt of the Legacies; and for 


that Reaſon the Plaintiff exhibited his Bill, and prayed an Injunction; 
but it was denied, becauſe Legatory Matters were properly determin- 


able by the Civil Law; and the Spiritual Court had a proper Juriſ- 
diction in ſuch Caſes; and if by their Law Preference was given to a 


charitable Legacy, a Court of Equity will not alter it. | 
Charity Legacies that are pecuniary ſhall on a Deficiency of Aſſets 


come into Average, as well as other pecuniary Legacies. 1 Williams 


4.23, 675. r Hee: 
A Deviſe by a Tenant in Tail of a Rent, iſſuing out of the in- 
tailed Eſtate, to a Charity good, though no Fine was levied, or Re- 


covery ſuffered, by the Teſtator. 1 Williams 248. 


One by Will deviſed an Annuity of 50/. per Aunum, and alſo 
100. in Money to A. and his Heirs, and if A. died without Heirs 
then to a Charity, 4. died without Iſſue in the Life of the Teſta- 
tor, and then the Teſtator died; it was held, that the Deviſe over 
was void, and that the Word Heirs ſhould not be conſtrued to fig- 


nif . Heirs of the Body, where the Deviſee over was not inheritable. 


Attorney General v. Gill, 2 Williams 36g. 


| (. XVII. Of Teſtaments unprivileged. | 


| Nprivileged Teſtaments are thoſe which have not any Free- 


dom or Benefit contrary to the common Courſe of Law, but 


are tied to ſuch Obſervations and Solemnitics as the Law requires re- 
gularly for all Teſtaments, of which Forms we ſhall diſcourſe herein 


aſter. 
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The Second Part. 


Ser 1. 


1. Every Perſon may make a Teſtament which is not forbidden. 
2. Divers Perſons forbidden to make their Teſftaments. 
3. Some forbidden for Want of Diſcretion. 
4+ Some forbidden for Want of Freedom. : 
F. Some forbidden for Want of their principal Senſes. 
6. Some forbidden by Reaſon of ſome heinous Crime. 


N the ſecond Part of this teſtamentary Treatiſe ſhall be declared 
what Perſons may make a 'Teſtament, and who may not ſo do. 
Wherein the Rule is, That (1) every Perſon, Chriſtian and 


W [ew, ſound or fick, (and generally of what State or Condition ſoever 


de or ſhe be) hath fuil Power and Liberty to make a Teſtament or 
Tat Will*, and may therein diſpoſe of his Goods and Chattels® ; . Init. Ouibus non 
ſaving ſuch Perſons as be prohibited by Law or by Cuſtom, et permiffum te- 


| 8 | | | lam. fac. in prin. & 
gloſſ. ibid. Simo de Prætis de inter. ult. vol. I. 2. inter. 1. fol. 4. Vaſquius de ſucoeſſ. progreſſ. lib. 1. f. j. Michael 


Grail. Theſaur. com. op. F. teſtam. q. 20. ' Quibus enim permiſſum eſt teſtari, eiſdem & codieillari, & legata 
relinquere. Roland. tract. de codicil. n. 6. Michael Graff. Theſaur. com. op. F. codicil. n. 1. © Eſt enim edictum 


de teſtamentis prohibitorium certarum perſonarum. Gloſſ. in F. j. Inſt. Quibus non eſt permiſſum teſta. fac. Graſſ. 
Theſaur. com. opin. teſt. queſt. 20. n. 1. | e . 


Therefore, if we examine what Perſons are forbidden by Law or 

by Cuſtom, it will appear who they are that can make a Teſtament, 

or diſpoſe of their Goods and Chattels. And though (2) many Per- 

ſons are forbidden by Law or Cuſtom to make Teſtaments, yet the 

are reduced by ſome unto Four or Five Sorts *. Amongſt the firſt © Bar. & Bald. in L. 

(3) are comprehended ſuch as ant Diſcretion or Judgment; as 3 ff. de 

Children , Mad. folks, and Ideots ?: To whom alfo I may join thoſe cum vi de afl. . 

Perſons who be ſo very old that they become childiſh again *; and provincial. condi. 

him that is drunk, Cant. 
E | uy | Wr 
Infra. ead. part. g. 3. Infra ead. part. 3. 4. Infra cad. part. 5. 5. Infra cad. part. $. 6. 


U Amongſt 
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8 qua tate. ff de Iwelve Years*. Inſomuch that (3) if before the ſoreſaid Years they 


communis eſt, ut belong to Soldiers in making their 'Teſtaments, yet could not he make 


„5 - Who may make a Teftament, or not. Part Il. 


* * * — 1 s 
had — * D — PUN . „„ „ — 


Amongſt the ſecond (4) Sort are comprehended ſuch as lach Free. 
Infra ead. part. g. . dum and full Liberty; as Bond- ſlaves and Villeins*: Unto whom 
' Infra ead part. f. 3. may be added Captives and Priſoners !, and Women Covert v. 
Infra cad. part. 5. 9. In the third Sort (5) are contained ſuch as Iacꝶ ſome of their Prin. 
Infra ead. part. f. io. ci pal Senſes; namely ſuch as be dumb and deaf“, and blind 50 
Infra ead par: f. ii. Among the forth Sort (6) are placed ſuch as for ſome haindus Qin 
: re lee rey hy are deprived of Ability of making Teſtaments; as Traitors”, Pe. 
1 4g oh lons , Heretics*, Apoſtates *, and many others“. | 
* Infra ead. part. f. 15. And laſt of all, others (7) for other Cauſes hereafter ſpecified *, 


quibus infra | 
ead. part. $$. 16, 17, 18, 19, 20, 21, 22. u Infra ead. part. 55. 23, 24. cum ſequentibus. Vide Jo. ab Imol. in 
c. qua ingredientibus. de teſta. extr. ubi hæc ſunt carmina ; Tefari nequeunt impubes, religioſus, Filius in ſacris, my 
damnarus, & obſes, Crimine damnatus, cum muto ſurdus, & ille, Qui majeſtatem lſi, it cacus & ipſe, 


255 as II. Of Children. 


1. At what Age a Teſtament may be made of Lands. 
2. At what Age a Teſtament may be made of Goods. 
3. What if the Minor be doli capax, or a Soldier, or the Teſta 

"ment be ad pias cauſass EE | — 

4. I hat if the Teflament be made with the Authority of the Tutor. 
5. What if the Teſtator do live until he come to lawful Age? | 

6. A Boy after Fourteen Tears, a Woman after Twelve, may 

make a Teſtament of their Goods. See Dom. fol. 9. 
7. What if the [aft Day of the Tear be not finiſhed? L? 
8. What if the Teſtament, made during Minority, be approved ty 

the Teſtator after he be of full Tears * 


I we will underſtand when a Child may make his Teſtament, we 
muſt diſtinguiſh whether it be of Lands or of Gb.. 
If of Lands, (1) it is provided by the Statutes of this Realm, that 
Wills or Teſtaments made of any Manors, Lands, 'Tenements, or 
ES, other Hereditaments, by any Perſon within the Age of Twenty-one Wi 
x Stat. H. 8. an. 34. Years, ſhall not be taken to be good or effectual in Law *; for until Wa 
3 that Time, by the Common Laws of this Realm, they be accounted 


Ry 
y Doct. & Stud. I. 1. | 7 
c. 21. lib. 12. c. 28. Infants“. 


If (2) of Goods, we muſt diſtinguiſh, whether the Child be Man 
or Woman. A Boy cannot make his Teſtament before he have ac- i 
compliſhed the Age of Fourteen Years, nor a Girl before the Age of 


reſta. J. przterea. In- were of that Ripeneſs of Wit, that they were do/t capaces, capable 


ſir. quibus non elt Of Deceit, or able to diſcern betwixt Good and Evil, and betwixt Wl 
permiſſum teſta. fac. A | | : 5 
L. 6 frater. C. qui Truth and Falſhood; yet could they not make any Teſtament, nor 


reſta, fac. poſ. diſpoſe of their Goode“. Or if the Boy were of that Strength, that 


2 DD. in d. L. 3 : oy | 
A x7 he were a Soldier, notwithſtanding thoſe great Privileges Which do 


aiunt Graff. Theſaur. his Teſtament, before he had accompliſhed his Age of Fourteen 
comm. op. 5. teſtam. 


d. 20. & Vivius eod. Y Cars b. Neither can a Boy before he have accompliſhed Fourteen 


lib.verb.pupillus,n.7. Years of Age, nor a Girl before ſhe is Twelve, make a Teſtament ad 


b | : : : | 
ki 3 pias cauſas*, Neither (4) is the Teſtament good, made by the Boy 


ubi ſupra, references Or Girl before the ſaid Ages, although the ſame ſhould be made by 


hanc op. eſſe com. the Authority or Conſent of the Tutor *% Neither (5) doth the Te- 
© fſaſ. in L. ſi frater. 


qui teſta. fac. poſf. ſtament become good being made in their Minorities reſpectively aforc- 


c. atque hæc opinio 2 ſal , 
communi calculo 


comprobatur. Jul. Clar. F. teſtm. q. 5. & Graff. 5. teſtm, q. 17. « Jaſ. in d. L. ſi frater. C. qui teſta, fac. poll 


. r 
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| Part II. Who may make a Teſtament, or not. _ "nl 


. * em 


* 


ſaid, albeit they I” png e _ to their ſeveral Ages, where- , 6 
in they might make their J eſtaments'. quibus non eſt per- 


mil. teſta. fac. L. fi filius familias. ff. qui teſla. fac. poſſ. 


Howbeit (6) a Boy after the Age of Fourteen Years, and a Girl 
after the Age of Twelve Years, may make a Teſtament and diſpoſe 
of their Goods and Chattels*; and that not only without the Autho- , 
rity or Conſent of their Curator or Guardian, but alſo without the 3 
Authority and Conſent of the Father, if he or ſhe have any Goods deviſe, fol. 95. quam- 
of his or her Own“. Orlif (7) he or ſhe hath attained to the laſt as a 6d gp 
Day of Fourteen or Twelve Years, the Teſtament by him or her, in omi; 3 
the very laſt Day of their ſeveral Ages aforeſaid, is as good and law- fic feribitur, iij. ans. 
ful, as if the ſame Day were already then expired', Likewiſe (8) N debuit, xily. 
if after they have accompliſhed theſe Years of Fourteen or Twelve, « jaſ in L., 6 frater 
he or ſhe do expreſly approve the Teſtament made in their Mino- 9si teſta. fac. poſſ. C. 


. . . 1 £ V id 
rity, the ſame by this new Will and Declaration is made ſtrong and 6 


efleQual ©, 1 familias teſtari ne- 
| 3 ; | daueat ob illam pa- 
triam, cui ſubjicitur, poteſtatem. At vero in Anglia ceſſat perampla hæc poteſlas & prærogativa. trac, de repub. Angl. 


lib. 3. c. 7. & fic ceſſante cauſa, ceſſat effectus. i d. L. qua ætate. & ibi Bar. k Paul. de caſt. & alia in L. 
{i ſrater. qui teſta. fac. poſſ. C. | . 


But by the Law of this Nation an Infant before the Age of Eigh- 
teen Vears cannot make his Teſtament, and conſtitute Executors for 
his Goods and Chattels. Inſt. part 1. fol. 89. b. Adminiſtration 
granted durante minore grate ſhall ceaſe at the Age of Seventeen 
Years, H. 43 Eliz. C. B. Piggots Caſe, Lib. 5. fol. 29. Therefore 
before that Age he cannot make his Will. | Wd 
In the Chancellor of Lztchfield's Caſe, a Prohibition was prayed Tho. Jones 210. 
to the Conſiſtory Court, becauſe a Will of Goods was exhibited to s Caſe. 
that Court there, being made by the Teſtator, who was no more 
than Sixteen Tears old, and Sentence given for that Will; but the 
Prohibition was denied, becauſe the Spiritual Court hath a proper Ju- 
riſdiction to determine at what Age a Will may be made of Goods; 
and if the Court gives Sentence againſt the Law, the Party grieved 
may have Remedy by Appeal, and not by a Prohibition. 


But in our J. aw tis ſettled, that an Infant of the Age of Eighteen sid. 102. 4 


Years may make a Will, and thereby deviſe his Goods, and appoint 
Executors, but cannot diſpoſe his Lands before Twenty-one Years. 
1 Liſt. 89. b. | „ . e 
And in Chancery it hath been decreed, that an Infant at the Age vern. 255, 328. 
of Seventeen Vears might make a Will and conſtitute an Executor, 
and that he might likewiſe adminiſter at that Age, but could not com- 
mit Waſte till of full Age. „ 3 

In this Caſe no Diſpute was made, but that a Male Infant of the 
Age of fourteen Years, and a Female Infant of twelve Years of Age, 
might make a Will of a perſonal Eſtate: And Mr. Gilbert ſaid, it 
was ſo agreed by Lord Keeper Might in the Caſe of Sharp and 
Harp, wherein they followed the Rule of the Civil Law of FJuſti- 
nian, for their Conſent to Marriages at ſuch Ages. Hyde verſus 


Hyde, Hil. 8 Ame, Gilbert's Rep. fol. 74. 
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$ III. Of Mad Folks and Lunatic 2 


1. Mad and lunatic Perſons cannot make a Tt efament, and what 
is the Reaſon. 


2. Whether the Teftament made in the Time of Furor be good 
 ewhen the Teftator is come to himſelf. 
3. A Teſtament may be made by a lunatic Perſon betwixt the Firs. 
4. Every one is preſumed to be of per fett Mind and Memory, Un 
til the contrary be proved. 
. He that objetteth Inſanity of Mind, muſt prove the ſame. 


6. Whethur it be 3 fo 7 ove that the Teſtator was mad 
before the Making of the Will. 


7. Whether he that is once mad be preſumed ſo to continue. 
3. Inſanity of Mind hard to be proved. _ 


9. Witneſſes muſt yield a Reaſon, if they Will prove a Man to be mad. 
10. Arguments of Madneſs. 


11. Whether a general Reaſon ſuffice to prove Inſanity of Mind. 
12. Whether Madneſs may be proved by ſingular Witneſſes. 


13. Thoſe Witneſſes are to be preferred, which aepoſe rat the © 


Teftator was of ſound Mind. 

14. What if the Teſtament be made by a lunatic Perſon, and 
756 Time of the Making unknown ? Whether zs the Namen 
good, or n0? 


15. What if it cannot be proved that the Teftator bad quiet In- 
termi ſions ? 


16. bat if there be a Mixture of wiſe Thing au fooh iſh i in the 
 Teftament? 


AD Folks 0 ) and lunatic Perſons, during the Time of their 

Furor or Inſanity of Mind, cannot make a Teſtament, nor 

4. Pameons. Taft diſpoſe any Thing by Will”, no not ad pias cauſas®, "The Reaſon 
8 I. furiofam. IS, becauſe they know not what they do”. For in making of Teſta- 
S the Integrity or Perfectneſs of Mind, and not Health of the 
1 Body, is requiſite”. And thereupon aroſe that common Clauſe, uſed 
n gar. in l. j C. de ſa-· in every Teſtament, ic in Bo 
croſanc. Eecleſ. n. 16. Therefore P.; 3 Fac. in Combe's Caſe, in Camera ſtellata, it was a- 
. greed by the 1 that ſane Memory for the Making of a Will is 
muniter eſt recepta. not at all Times when the Party can ſpeak yea or no, or had Life in 
Jul. dd d. him, nor when he can anſwer to any Thing with Senſe ; but he ought 
8 ” to have Judgment to diſcern and to be of perfect Memory, otherwiſe 


Graf. d. 6. teftm. the Will is void. And ſo (2) ſtrong is this Impediment of Inſanity 


q. 2. in prin. 
L. ſenium. C. 


ai of Mind, that if the Teſtator make his Teſtament after this Furor 
ow. fac. poſl. 


" path overtaken him, and whiles as yet it doth poſſeſs his Mind, al- 
2 pr de g. beit the Furor afterwards departing or ceaſing, the Teſtator recover 
Sage 2 his former Underſtanding, yet doth not the eſtament made during 
quæ tamen clauſula his former Fit recover any Force or Strength thereby *. Howbeit (3) 


2 e if theſe mad or lunatic Perſons have clear or calm Intermiſſions, then 


vetur. during the Time of ſuch their Quietneſs and Freedom of Mind, they 
4 P. 3 Jac. Camera . 
Stella? ComberaCae. may make their Teſtaments, appointing Executors, and diſpoſing ng of 


Moores Rep.fol.759, their Goods at their Pleaſures*, So that neither the Furor going ; be- 


n. 1051, fore, nor following the Making of the Teſtament, , doth hinder the 
r d. L. furioſum. C. ſame 
qui teſta. fac. poſſ. 1. | | 


de g. przterea, Inſtit. quibus nou. eſt permiſium, &c. d. L. furioſum. & d. F. præterea. & DD. ibid. 


, but of perfect Mind and Memory. . 
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ſame begun and firiiſhed in the mean Time? Much more is that! d. Locks. | 
Teſtament good and available in Law, not only for Goods and Chat- 
tels, but alſo for Lands, Tenements ahd-Hereditamenfs, which wass 5 
made by one of ſound Memory, never affected with any Lunacy or 
| any Inſanity of Mind, until the ſame were fully accompliſhed rr 
finiſhed: For then, albeit afterwards the Teſtator be overtaken and eh ban deve 
| opprelled with Inſanity-of Mind, (which is a T hing not rare a little ETD 47 
| before Men's Deaths, ) yet that ſubſequent. Diſability doth not difan» 4 + 
nul the precedent Teſtament, or Laſt Will“; the rather, becauſe this 4 Dov. alt 
| Infirmity doth proceed from the Will and by the Viſitation of God, 3, 


| 2 For-ſe. & Hemblings.' 
not by any voluntary Act of the Party *. x Dom. Coke ubi ſu- 


2H injult. rupt. & irrit. teſt. Boer. niſ. dudum. el. j. de elect. extr. 
And here Note, that (4) every Perſon is preſumed to be of perfect 

Mind and Memory, unleſs the contrary be proved. And therefore ? Bar. in L. nec co- 

(5) if any Perſon go about to overthrow the Teſtament by Reaſon . (. N 

of Inſanity of Mind, or Want of Memory, he muſt prove that Impe- de prefumpt. regula 

diment . Now Inſanity of Mind, or a not diſpoſing Memory, is not J præſump 78. 


| --h ae o | os Ba WD 1 
ſuch a Memory as to make proper Anſwers to common and familiar _1;c1,. Minding 


Queſtions, but to be able to diſpoſe the Eſtate with Intelligence and in d. 5. prateres. 
Reaſon ; and this was * the Marqueſs of T/jnchefter's Eſtate, who Manic. de conject. | 


: l | A ult. vol. lib. 2. tit. 5. 
being ſick and very old, was not of perfect Memory; and if the « 6 Rep. 23. 4. 5 
Queſtion ſhould ariſe, whether the Teſtator was of a diſpoſing Me- | 
mory, or not, this ſhall be tried at Common Law. If it be asked, 
wherefore then is that uſual Clauſe (f perfect Mind and Memory) 
ſo duly obſerved in every Teſtament, if he that doth prefer the Will Ol 
be not charged with the Proof thereof? It may be anſwered, That 
that which is notorious is to be alleged, not proved. And fo this * L.6 adulterium. f. 
being accounted notorious, (becauſe where the contrary appeareth idem. f. de adul. 
not, the Law preſumeth it,) it need not be proved © And therefore 3 22 yy. 
s | | 0 ö II. I. Y. . 1 
I ſuppoſe that Clauſe to be more uſual than neceſſary, and yet not EE LOS 
rell | | 5 ſentientes, quod alle- 
| | | | | . REP LEP gans mentis inſanita- 
tem tenetur eadem probare, non dubitat hanc opinionem indignam tantis viris affirmare. Ego vero ſententiæ Vaſquii 
ſubſcribo, niſi conſtet teſtatorem ante fuiſſe furioſum. Vide Maſcar. de probac. concl. 824. n. 10, 11, 12, 13. 


3 prodeſt hujuſmodi claufula, quoad probationis adminiculum, a Notario ſcripta. Mantic.. de conject. ult. vol. 
lib. 2. tit. 5. in fin. N 55 5 55 


Seeing then he, whoſe Intent is grounded upon the Madneſs and 
Lunacy, muſt prove the ſame, it ſhall not be amiſs to ſct down ſome 
Obſervations concerning the Manner of Proof thereof. 


. 


Firſt therefore, it may be delivered for a Rule, That (6) it is ſuf- * Gloſl.in e. fn. de 


ficient for the Party which pleadeth the Inſanity of the Teſiator's ſucceſſ. ab inteſtat. 


Mind, to prove that the Teſtator was beſide himſelf before the Ma- 8 
king of the Teſtament, although he do not prove the Teſtator's Mad- Prone: extr. verb. 
nels at the very Time of the Making of the Teſtament *. The Rea- nw woo 15 
n is; It (7) being proved that the Teſtator was once mad, the prapeſ. in c. dilec- 
Law preſumeth him to continue ſtill in that Caſe, unleſs the contrary 771 2 W 
be proved f, For like as the Law preſumeth every Man to be an ho- ute. —5 971 5 
nelt Man, unleſs the contrary be proved ?; and being proved, then Dec. in L. furioſum. 


e which is evil, to be evil ſtill ®: So concerning Furor; the Law — — 0 


| VIEW! may 
preſumeth every Man to have the Uſe of Reaſon. and Underſtanding, * Alciat. de præ- 
unleſs the contrary be proved ; which being proved accordingly, then _ * 
he is preſumed in Law to continue ſtill void of the Uſe af Reaſon C. mel malus. de 
5 | X - and reg jur. 6. 


pra, lib. ult. ff. de 


cil. Alciat. in Trac. 
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Who may make a Teftament, or not. Part II 


0 AS 3 And. & "OW Underſtanding l. Unles the Teſtator were beſides himſelf bur 
Burr. in c. cum di- for a ſhort Time, and in ſome peculiar Actions, and not continuall 


lectus. de ſucceſſ. ab "We 
inteſtat. ext. quorum for a long Space, as for a Month or more ©; or unleſs the Teſtaty 


* com. eſſe mew fell into ſome Frenzy upon ſome accidental Cauſe, which Cauſe 15 
(vr weve yh 1 afterwards taken away ; or unleſs it be a long Time ſince the Te. 
verb. furioſum.concl. ſtator was aſſaulted with the Malady *. For in theſe Caſes the Te. 
Far ig , qe ſtator is not preſumed to continue in his former Furor or Frenzy . 
bon. poſt. inſan. & furioſ. delat. Mantic. de conject. ult. vol. lib. 2. tit. 5. n. 7. verb. ſed tamen. an 1 Are. in 
L. 2. ff. de teſta. Covar. in tract. de ſponſ. & matrim. 2 part. c. 2. n. 6. Mantic. ubi ſupra verb. tertio. m Bag 
& alii in L. furioſum. C. qui teſta. fac. poſ. Covar. in d. c. 2. n. 6. Faul. de caſt. in d., L. Furioſum. & 
Maſcard. de probac. verb. furioſus, concl. 825. Nut) 


1 


Another Obſervation is this, (8) That it is a hard and difficult 

Point, to prove a Man not to have the Uſe or Underſtanding of Rea. 

ſon. And therefore (9) it is not ſufficient for the Witneſſes to depoſe 

that the Teſtator was mad, or beſides his Wits; unleſs they render 

. Bald. in d. L. fario- Or yield a ſufficient Reaſon , to prove this their Depoſition: As that 

*  fum. Maſcard. tract. they did ſee him to do ſuch Things, or heard him ſpeak ſuch Words, 

1 SE ET hag as a Man having Reaſon would not have done or ſpoken o; namely, 

827  * (10) they did ſee him throw Stones againſt the Windows 9, or did ſec 

v Paul. de caſtr. in d. him uſually to ſpit in Mens Faces, or being asked a Queſtion, they 

Ba did ſee him hiſs like a Gooſe, or bark like a Dog „ or play ſuch 

de conject. ult. vol. other Parts as mad Folks ute to do. This, or the like Reaſon (where 

lib. 1. tit. 5. 1 by the Judge may be induced to eſteem the Teſtator not to be ſound 

* — of Mind) ought the Witneſles to pg any ro 5 interro- 

terea. Inſtit. quibus gated of the Cauſe of their Knowledge *. And ſome (11) there be 

_ eſt permiſſum, which hold this for a ſufficient Reaſon, if the Witneſs do ſay, I know 

4 Bald. in L. Divus. he was mad, for I an ſee him ons * he decke, expreſs any 

ff. de offic. præſd. particular Act whereby ſuch Madneſs may be collected v. Further- 

Ys SY : 1 25 ee (12) this Furor or Madneſs may be proved by ſingular Wit: 

autem fol. matr. Ad- neſs *; ſo that the Witneſſes be not ſingular in Time. For if one 

hibe micam fle it Witneſs depoſe of the Madneſs of the Teſtator at one Time, and 

ITS eee another Witneſs of his Madneſs at another Time, this doth not ſuf- 

conſil. 448. ficiently prove that the Teſtator was mad : But when the Witneſſes 

. e 1 "7 agreeing in Time, one depoſeth of one mad Prank, another Witneſs 

tit. 5. n. 12. Maſ- of another mad Act at the fame Time, theſe prove that the Teſtator 

card. de probac. was then mad, though they do not both depoſe of one and the ſame 

ee 5 mad Act *. If ſome Witneſſes do (13) depoſe that the Teſtator was 

828. n. 28. Mantic. of perfect Mind and Memory, and others depoſe the contrary ; their 

_— On & Corn. Teſtimony is to be preferred which depoſe that he was of ſound 

* Paul. de catr, L. Memory *, as well for that their Teſtimony tendeth to the Favour 

— 4 * 8 w. and Validity of the Teſtament „ as for that the ſame is more agree- 

tie. ubi fapra. Boer. able to the Diſpoſition of Nature ©; for every Man is a Creature 
deciſ. 23. n. 4. Maſ- reaſonable. | | | 

card. de probac. 
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concl. 827. n. 4. u Are. in L. ult. F. ult. ff. de verb. ob. Boer. deciſ. 23. n. 44, 45. Mantic. d. tit. 5. lib. 2. 
n. 16. * Gabr. lib. 1. com. concluſ. tit. de teſtibus, concl. n. 43. poſt. Alex. Pariſ. Pariſ. Dec. & alios ibi no- 
minatos. Y Quod procedit, five agatur de probatione furoris in ſpecie, five in genere, ubi tempus eſt de ſubſtantia 
aus, Ruin. conſil. 67. vol. 1. Maſcard. de probac. concl. 8 27. n. 9. z Maſcard. poſt Ruin. ubi ſapra. 
= Gabriel lib. 1. com. concl. tit. de teſtibus, concl. 4. n. 19. ubi ad hunc finem citat Jaſ. Corne. Socin. Dec. Gravet. 
Boer. & alios: quibus adde Maſcard. d. concl, 827. n. 11. d Simo de Prætis de Inter. ult. vol. lib. 2. ſolu. 1. 
n. 19. < Tdem ibid. n. 18. _ — 


The laſt Obſervation is this, (14) If a lunatick Perſon, or one that 

is beſides himſelf at ſome Times, but not continually, make his Te- 
ſtament, and it is not known whether the ſame were made while he 
2 | Was 


” 


OFT IR > g * 4 


132 


art Il. Who may make a Teftament, or not. 79 


—_—C 


| was of ſound: Mind and Memory, or no; then, in caſe the Teſtament 
be ſo conceived, as thereby no Argument of Frenzy or Folly can be 
gathered, it is to be preſumed that the ſame was made during the 
Time of his calm and clear Intermiſſions: And fo the Teſtament 
| ſhall be adjudged good“. Vea (15) although it cannot be proved, 1 
that the Teſtator uſeth to have any clear and quiet Intermiſſions at 1 4 5 
all, yet nevertheleſs I ſuppoſe, that if the Teſtament be wiſely and teſtatur hanc opin. 
orderly framed, the ſame ought to be accepted for a lawful Teſta- ge com- Valg. ce 
ment. But (16) if in the Teſtament there be Mixture of Wiſdom 5. j. : = Yikes 
and Folly, it is to be preſumed that the fame was made during the I. com. op. verb. te- 


Teſtator's Frenzy , infomuch that if there be but one Word ſound- Hane einten 


ing to Folly, it is preſumed that the Teſtator was not of ſound Mind communiter receptam 


and Memory when he made the ſame. And therefore in this Caſe is e e 
the Teſtament void é, unleſs that it may be proved, that there was Graff. d. g. 21. n. 4. 


Intermiſſion of Furor the ſame Time. | Item Boer. q. 23. n. 
| 88. veriorem etiam 


& magis com. affirmat Joſeph. Ludo deciſ. 1. n. 13. Quinimo ne ab hae opinione recedas, monet Graff. ubi ſupra. 
Hippol. Marſil. fing. 380. in fin. Bald. & Angel. in L. furioſum. C. qui teſta. fac. poll. ' 8 Idem An- 
gel. in cad. L. ſurioſum. | 


b. IV. Of Idiots. 


1. hat Perſon is deemed an Idiot. 
2. An Idiot cannot make a Teftament. 
3. He that is of a mean Capacity, or indifferent betzwixt a wiſe a 
Man and a Fool, may make a Teſtament. Ef 
4. Although a Man be not an Idiot, yet if he be ſo cery ſimple, 
that there is hut ſmall odds hetævixt him and a natural Fool, 
ſuch a Perſon cannot make a Teſtament. © 
5. What if an Idiot ſhould make his Teftament wiſely and rea- 
ſonably to the Shew? Ihether were that Teſtament good, 
or not 
6. A pleaſant 7eſt of a very Fool, which gave a very wiſe Sentence. 
7. Another Jeſt of a fooliſh Magiftrate. © 
8. A natural Fool doth not underſtand what he ſaith, although he 
ſeem to ſpeak wiſely. FT 
9. A Fool Teſtament wiſely conceived is ſometimes good in Law. 


N Idiot ® or a natural Fool is (1) he, who, notwithſtanding he 
1 be of lawful Age, yet he is ſo witleſs, that he cannot number ronem & alios indoc- 


Twenty, nor can tell what Age he is of, nor knoweth who is his tum ſeu illiteraum = 


Father or Mother, nor is able to anſwer any ſuch eaſy [Queſtion k. 19 is "Lg gel 


Whereby it may plainly appear, that he hath not Reaſon to diſcern idiota inquirendo. 
what is to his Profit or Damage, though it be notorious; nor is apt * Wid? eſine ftatim 


PD vs 4 : | fatuus, quiſquis n 
to be informed or inſtructed by any other l. Such (2) an Idiot can- — — 


not make any Teſtament, nor may diſpoſe either of his Lands * or patrem? Abſit. Nam, 
Goods *. And this aypeareth by 3 Elia. Dy. fol. 203, 204. where ;, concedam filium 


23 a | illum merito ſagacem 
the Caſe was, that Executors recovered in an Action of Account, and dici, ſuum qui novit 


the Defendant was taken in Execution for the Arrearages, and after- 1 hag ber 
- a . : cluderem, reliquos 
wards the Will was made void, becauſe the Teſtator was an Idiot; enges hr, R—_ 
| | | | and vereor ne excluderem 

x nm | non paucos. Notum 
2 quod cecinit de Telemacho inſignis Homerus, Ex illo natum mater me dicit: at ipſe Neſcio: nam certum puis palit 
A 1 parentem? Quod igitur ſeriptum reliquit Fitzherb. Que tiel perſon ſerra dit fot & idiote, que ne ſcier dite que fuit 
Pere ou mere, &c. ita exaudiendum eſt, {i neſeiat reſpondere quis appellatur ipſius pater. I Fitzh. ubi ſupra. 


Stat. H. 8. an. 34. C. c. n gi : : 
1. 3, dub, 1. 81 3 8.5 Sichard. in Rub. qui teſta. fac. poſſ. C. n. 6. Simo de Præt. de interp. alt. vol. 


h Idiota apud Cice 
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Who may make a Teſtament, or not. 


and thereupon the Party ſued an Audita querela, upon which the 
Executors demurred. - Vide C. lil. 9. fol. 143. in Dr. Drary's Caſe, 

where it is reſolved, that in ſuch Caſe an Audita querela doth lie, 

But a Lunatick having /ucida interoalla may, in the Time of bis 

right Mind, make a Will and Executors. 44 E. 3. fol. 33. The 

* Difference between an Idiot and a Lunatick vide lib. 4. Beverley's 

Caſe. And (3) if a Man be of mean Underſtanding, | neither 'wiſe 

nor fooliſh, but indifferent, as it were, betwixt a wiſe Man and a 

Fool, yea, though he rather incline to the fooliſh Sort, ſo that for 
nis dull Capacity he might be termed Groſſam capur, a Dunce ; ſuck 

* Simo de Pretis ubi an one is not prohibited to make a Teſtament *: Unleſs he (4) be yet 
ſupra. Mining. ia g. more fooliſh, and ſo very ſimple and ſottiſh, that he may eaſily be 
FO 2 made to believe Things incredible or impoſſible; as that an Aſs can 
Kc. fly, or that Trees did walk, Beaſts and Birds could ſpeak, as it is in 
5505 ce Frm de ſop's Fables. For he that is ſo fooliſh cannot make a Teſtament ?, 
dub. 1. fol. 4. n. 21. becauſe he hath not fo much Wit as a Child of Ten or Eleven Years nl 
% old, who is therefore inteſtable, (as the Text witneſſeth,) namely, Wl 

2 Text. in d. $. prz- for Want of Judgment d. I do read, that if one have ſo much Un- 


terea. Inſtit. quibus h | k * 
1 derſtanding as he can meaſure a Yard of Cloth, or rightly name the 


A. nut. 7 [99 


Part II. 


* 


ta. fac. Days in the Week, or beget a Child, Son, or Daughter, he ſhall 


' Terms of Law, verb. ot be accounted an Idiot or natural Fool by the Laws of the Realm:. 


Idiot. Stamford de Which Concluſion, if it be true, to avoid ſome Effects prejudicial to 


prerogativ. Regis the Party *; yet nevertheleſs unleſs he have ſome more Underſtand- 
Vir. Ne fit ſub cu- ing, namely to conceive what is the Nature of a Teſtament or Laſt 
ſtodia regis, &. Will, being well informed thereof, and the Matter plainly: delivered, 
I do not hold him, being deſtitute of ſuch Underſtanding, fit to make 
t Supra ead. part. $6. 4 Will *, although he could meaſure a Yard of Cloth, or rightly name 
3. in princ. & in pri- the Days in the Week, or beget a Child. For the Making of a Will 


D. Cel lis 6. u is an Act requiring a greater Meaſure of Underſtanding, than to be 


caſu Paulet le Mar- able to perform any of theſe Actions, and eſpecially the laſt of the 


_ ” pn Three, being an Act proceeding rather from Inſtinct of Nature, 


teſtament. de teſla. &, than from Capacity of Reaſon, and which brute Beaſts, not capable 
L. 2. qui teſtamen- of Reaſon, can perform effectually 4 | | 


tum fac. poſſ. Cod. 


DD. ibid. * Commune autem animantium omnium eſt conjunctionis appetitus, &c. Cic. lib. 1. Offic. 


But (5) what if an Idiot or natural Fool ſhould make his Teſta- 
ment ſo well and wiſely, (in Appearance) that the ſame may ſeem 
rather to be made by a reaſonable Man, than by one void of Diſcre- 

tion? Whether is this Teſtament good in Law, or no? Some have 


been of Opinion, that ſuch a Teſtament is good and available in 
Ita fuiſſe deciſum 


. becauſe God doth ſometimes ſo illuminate the Minds of the 


commemorant Jo. fooliſh, that for that preſent, they are not much inferior to the Wiſe ©, 


And. & And. Barb. And (6) to this Purpoſe divers credible Writers do remember a merry 
cum aliis in c. ad no- 


ram de conſuetud. Accident, Which (if they ſay truly) was no Fable, but an undoubted 
extr. Fact: And this is it. r | | 
* Gloſſ. in d. c. ad | | 3 LR 
noſtram. Jo. And. Panor. Barba. & alii in d. c. ad noſtram. Hiero. Franc. in L. ſurioſi. de reg. jur. ff. Boer: 
deciſ. 23. n. 52. Mantic. de conject. ult. vol. 1. 2. tit. 5. n. 8. Corſet. Sing. verb. Teſtamentum. | 


* 


At Paris one Morning a hungry poor Man, begging his Alms 
from Door to Door, did at the laſt eſpy very good Chear at Aa 
Cook's Houſe, whereat his Mouth began to water ; and the Spur 
of his Stomach pricking him forwards, he made as much Haſte to- 
wards the Place as his fecble Feet would give him Leave: Where 
he was no ſooner come, but the pleaſant Smell of the Meat and 
; | 3 Os, | e Sauce, 


CC 
cc 
cc 
4 


a 


cc 
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part II. Who may 
Ip Sauce did catch ſuch hold of the poor Man's Noſe, that (as if he 
| « pad been holden with a Pair of Pinſers) he had no Power to paſs 


| « Place. In the Eating whereof his Senſe was 
the freſh Smell of the Cook's Meat, that tho' he did not lay his 


e - OG e . —_— -- „ ö a, 9s 


, * ; 3 * 21 Ws. $1 : 
make a Teſtament, or noi. 


chats, ** S 


« from thence, until he had (to ſtay the Fury of his raging Appetite) 


« eaten a Piece of Bread which he had of Charity gotten in another 
delighted with 


« Lips to any Morſel thereof, yet in the End his Stomach was ſo 


« well ſatisfied with the Smell thereof, that he plainly acknowledged 


to have gotten as good a Breakfaſt, as if he had there eaten his 


« Belly full of the beſt Chear. Which when the Cook had heard, 


« Fellow, lays hold on him, and in a cholerick Mood bids him pay 


c for his Breakfaſt ? The honeſt poor Man, amazed at this ſtrange 


« Demand, could not tell what to ſay : But the Cook was fo much 
« the more earneſt, by how much he perceived the good Man to 
« he abaſhed at his Boldneſs; and did ſo cunningly eloak the Matter, 
« that in the End the poor Man was contented to refer the Deciding 
« of the Controverſy to whatſoever Perſon ſhould next paſs by that 
« Way, and abide his Judgment, Which "Thing was no ſooner 
© concluded, but by and by cometh to the Place a very natural 
« Fool, and ſuch a notorious Ideot as in all Paris his like was not 
« to be found, All the better for me, thought the Cook; for more he 
ce doubted the Sentence of a wiſe Man than of a Fool. Well, Sir, 
ce to this foreſaid Judge they rehearſed the whole Fact; the Cook 
© complaining, and the other patiently confeſſing as before. A great 
Multitude of People were gathered about them, no leſs deſirous 
ta know what would follow, than wondring at that which had gone 
before. To conclude, this Natural perceiving what Money the 
Cook exacted, cauſed the poor Man to put ſo much Money betwixt 
Iwo Baſons, and to ſhake it up and down in the Cook's Hearing: 
* Which done, he did award, that as the poor Man was ſatisfied 
with the Smell of the Cooks Meat, ſo the Cook ſhould be re- 
compenſed with the Noiſe of the poor Man's Money. Which Judg- 
ment was fo commended, that whoſo heard the ſame, thought, if 
Cato or Solamon had been there to decide the Controverſy, they 
could not have given a more indifferent or juſt Sentence. 


The like (7) Caſe is reported to have happened at Bononia b. » And. Barba. in c. e. 
There a certain covetous Man loſt his Purſe, with Twenty-one ad noſtram de con- 


Ducats in it; which when he could not recover with diligent 
Search, he was like a Mad-man, and ready to have hanged himſelf 
tor Sorrow. Another honeſt Man having found ſuch a Purſe, 
moved with Compaſſion, came and delivered the ſame to this co- 
vetous Perſon ; who never thanking the Bringer, fell forthwith to 
telling of the Money, and finding but Twenty. Ducats thercin, with. 
great Greedineſs he exacted the odd Ducat: Which, becauſe the 
Finder denied, he is brought before the Magiſtrate, a Man of very 
great Wealth, but of very little Wit. 


Multitude.) The one Party ſweareth, that there were Twenty- 
one Ducats in the Purſe which he loſt, The other Party ſweareth, 
„ that there were but Twenty Ducats in the Purſe which he found. 
„ The Magiſtrate, although a Fool, giveth no fooliſh Sentence: For 
ne pronounced, that the Purſe which was found, was not that 
Y FFF 


= . (being an egregious Wrangler) he in haſte ſteps forth to the poor 


ſuetud. extr. n. 8. 


l very! (But ſuch Magiſtrates are 
many Times elected, where the Matter lieth in the Mouths of the 
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4 Supra prim. part. he ſpeaketh, though he ſeem to ſpeak reaſonably *; no more than did 


| d. L. Senium. 


8 8 3 


= - Who may _ a ; Teſtament, or rt: Part 1 


« Purſe which was loſt; and therefore md the covetous Pers 
"© ſon to reſtore the Twenty Ducats to the other Parte. 
Buy theſe Reaſons and Examples therefore it may be reaſonably 
inferred, that if a Fool do make a wiſe and reaſonable Teſtament, 
the, ſame ought to be allowed as lawful. ' 
i Nevertheleſs this is the truer Opinion, that ſuch a Teſtament i 8 
not good in Law*®. The Reaſon is, becauſe a Teſtament is an Ad 


. Ja. & Dee. in I. to be performed with Diſcretion and Judgment“. But (8) a natural WA 
furioſi. C. qui teſta. SIP 


fac. poſl Fool, by the general Preſumption of Law, doth not underſtand what 


verb. Se 
+ 3-5 2 * Balaam's Aſs*, when he reaſoned with his Maſter ; or doth a Parrat, 


ſum. C. quiteſta. fac. ſpeaking to the Paſſengers*. And although God do ſometimes ſo illu. 


poſT. lim. 3. minate the Minds of very natural Fools and Idiots, that they do wel 


1 2.5 verl. perceive and underſtand what they ſpeak yet becauſe this Thi 
fic. 16. happencth but very ſeldom, the Law doth not preſume the ſame | 

Roman. ſing. 52. Occaſion of Words only ®, : And therefore, unleſs farther Proof be 
rw * 3 8 made thereof by other Circumſtances, the Law doth not approie 


ſuch Teſtaments. 
v Dee: in d. L. fu- 
rioſi, & in L. a Jar. ff. Mantic. de conject. ult. vol. I. 2. c. 5. n. 11. 


Indeed, (9) if it may appear by ſuffcient Conjettures, that they 
had the Uſe of Reaſon or Underſtanding at ſuch Time as they did 
make their Teſtaments, then doth the former Opinion take Place, L 


i Dec. in de L. In that ſuch Teſtaments are good in Law. 
negotiis, & in Hiero. 
Franc. in. d. L. furioſi, de reg. Jur. ff. Mantic de conject. ult. vol. lib. 2. c. 15. Hyppol. d. Marl. Sing. 380. in f 


A Teſtator at the Making of his Will ought to be of a Methory, 
not only to anſwer to ordinary and familiar Queſtions, but alſo to 
have a diſpoſing Memory, ſo as to be able to make a Diſpoſit tion of 
his Lands with Reaſon and Underſtanding; and that is ſuch a Me- 
mory which the Law calls Sava memoria. J. 31 FEliz. B. R. C. 
Ib. 6. fol. 23. the * of n.. Caſe. | 


$ V. Of old Men. Dom. 10. par. 5. 


1. Age alone doth never deprice a Man of the Power of making 
2 Teſtament.” 


2. He that by extream old Age is become a Child in bis Under 
Standing, cannot make a Teſtament. 


3. He that hath loft his Memory cannot make a Teftament. 


; [ HO (1) ) old Age alone doth not deprive a Man of the Power 
* 1 ſenium. ho qui 


eſa. fac. far Teſtament how old ſoever he be ; for it is not the Integrity of the 


Body, but of the Mind, that is requiſ te in Teſtaments!;) Yet (2) if 
> Sine of Funk & 4 Man in his old Age do become a very Child again in his Under- 


dub. 1. foluc.4. n.z2. ſtanding”, (which Thing doth happen to divers Perſons, being as it 


were worn away with extreme, Age, and deprived not only of the 
1 Uſe of Reaſon, but of Senſe alſo,) ſuch a Perſon can no more wake 
— a Teſtament than a Child *. 


4 80 


of making a Teſtament *: (For a Man may freely make his 


Aa 


1 


: | make his Teſtament at that Time, it is void in Law. Which is to 
| be underſtood, when he is ſo exceſſively drunk, that he is utterly de- 


*. 


 — 


part II. Who may make a Teſtament, or not. 


1 1 8 a 


* 


So it is, G) if a Man, either by Reaſon of Age, or ſome other 


Infirmity, become. ſo forgetful, that he hath forgotten his own 


Name“: (Which Thing alſo hath happened to divers wiſe and learn- 


ed Men :) Becauſe for any Act, which is to be performed with Diſ- 
 cretion, he is no more fit than a Fool or an Ideot?, of whom we have 
ppoken alread /. DOOR e 


But the Infirmities of old Age, which do not take away the Uſe 


ok Reaſon, do not hinder thoſe who are in that Condition to make 


H. VI. Of him that is drunk. 
Is IWhetber he that is drunk may make a Teſtament. | 


E (1).that is overcome with Drink, during the Time of his 
Drunkenneſs, is compared to a Mad-man; and therefore if he 


prived of the Uſe of Reaſon and Underſtanding. Otherwiſe, if his 


Underſtanding be obſcured, and his Memory troubled, yet may he 
SW caake his Toned. nf es fs re oafes ond: 5 e ee e 


To this we will add the Words of Dr. Godolphin: 


=_ Such as are drunk, during the Time of being drunk, can make no 
Teſtament that ſhall be good in Law; yet this is only, when he is 
bo exceſſive drunk, that he is altogether deprived for the Time of the 


83 
8 0 — 
„L. fin. C. de hæted. 
Inſt. 


? Bald. in d. L. fin. 
Mantic. de conj. ult. 
vol. I. z. tit. 15. n. 16. 
2 Dom. 22. par. 5. 


2 Vaſqui. de ſucceſ. 


crea. lib. 2. f. 13. re- 
quiſ. 7. n. 8. Simo 


de Prætis de inter. 


ult. vol. lib. 2. dub. 


1. ſoluc. 4. n. 22. 


7 Tidem Vaſq. & Simo 
de Prztis ubi ſupra. 


5 | Uſe of Reaſon and Underſtanding, being according to the Flaggon 


Phraſe, as it were, Dead drunk; for if he be but ſo drunk, that his Un- 
derſtanding is but ſomewhat clouded and obſcured, and his Memory 


nvoubled, he may in that Caſe make his Teſtament, and it may be good 


in Lau. He therefore that is but exhilarated with Liquor, and there- 


by Goth but ſomewhat deviate from the Rule of right Reaſon, is 


no! the Perſon whom the Law renders at that Time inteſtable ; but 


he who by a continual Cuſtom of Toping, or by ſuch an Exceſs of 


Drunkenneſs hath fo exiled his Intellects, that he hath, as it were, to- 


tally loſt the rational, and reſerved nothing to himſelf but the ani- 


mal. Orphan s Legacy, part 1. c. 8. ſ. 5. P. 26. 
9. VII. Of Slaves and Villains. 


t. Of all Men the Slave is in greateſt Subjection. 

2. What is a Slave. 1 

3. A Slave hath neither Lands nor Goods, for both are his Lord's. 

g. Whether the Children of Bond- Parents be ſubject to Servitude. 

5. Þy the Civil Law the Child is free, if the Mother be free, not- 
withſtanding the Bondage of the Father. Y! 


6. By the Lazvs of this Realm the Child is free-born whoſe Father 


** 


is free, though the Mother be a Bond-woman. _ 
7. No Baſtard is born a Slave, though the Father be a Bond- man. 
8. A Bond-man cannot make a Teſtament. 
9. Of the Difference betwixt a Bond:/lave and a Villain. 
10. A Villain like unto him which is called in the Civil Law 


Aſcriptitius Glebe. | 
11. Whether a Villain may make a Teftament. 


12. The 
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Who may make 'a T. ſtament, or not. Part Il. 


ach. 


4, The Lord may take from his Villain whatſoever be bay 
„„ I „ eee x 
13. The Teſtament of the Villain is nat void, but noidable. 

J 4. the Lord cannot make void the Teſtament of his 
| Zi. ; Ky | WP 4+ 1:54 & he £2 wh Wot TRE | 
15. The Prince may at any Time make wvid the Alienation oe 
Gift of his Villain, and conſequently his Teſtament. 

16. What Manner of Villains be here meant? 

17. A Villain Executor may make a Teftament. 
18, A Villain Executor may maintain an Action againſt bis Lord 

19. The Reaſon of the former Concluſiou. 


F all (1) Men which are deſtitute of Liberty, the Slave is in the 

| greateſt Subjection: For he is (2) that Perſon which is in Bon- 

„. Servitus. Inſtit. dage to another, even againſt Nature. Neither (3) hath he any 
fe jure prrionare- Thing of his own, but whatſoever he poſſeſſeth is his Lord's*. Nat 


icitur Latine ſer- 


vus, non a fervlendo, Only Lands, Goods and Chattels, and generally whatſoever he get 


1 e either by his own Induſtry, or by the Gift of others, or by any 
r 7 | 73%, *} | . pa 

non offidendi, fans Other Means“: But (4) even his Children alſo are infected with the 
a domitis. Nam Leproſy of their Father's Bondage“. „„ 

cum antiquites male = -5 1729555 = © . AND £7 56.4261 DJ Tee | it, 

ſeviiſſent in captivos, eoſq; necaſſant, prohibitum id fuit, conſtitutumq; ut potius venderentur quam occiderentur. Ft 
inde a ſervando nomen mutuarunt ſervi. F, ſervi autem. Inſtit. de jure perſanarum, © 9. in poteſtate. Inſtit. de 
his qui ſui vel alie. jur. » f. iterum. Inſtit. per quas perſonas. * BraQton de legib. & conſu. Ang. lib. 1. c. 6. 


Principal Grounds, fol. 44. 


And although by (5) the Civil Law, the Wife being a Free- wo⸗ 

» $. Sed etfi. Inſtit. man, the Children are likewiſe free, Quia partus ſequitur ventrem”; 
de ingenus. inſomuch that if the Mother be free either at the Conception or at the 
Birth of the Child, by the ſame Law that Child ſhall be free, not- 

withſtanding the Bondage of the Father“; yet (6) it is otherwiſe by 

 Eod. $. fed et. the Laws of the Realm, for the Child doth follow the State and Con- 
dition of the Father: And therefore in England the Father being a 
Bond-man, the Child ſhall be in Bondage, without Diſtinction, whe- 

* Brafton de leg. & ther the Mother be bond or free“; ſo that the Child is begotten or 
con. Ang. 19.1-©-6- horn in lawful Matrimony. But (7) a Baſtard ſhall not be bound, 
b BraQton ubi ſupra. though the Father were a Bond-flave*, becauſe the Law doth not 
1 Gre, acknowledge any Father in this Caſe: For by the Law a Baſtard is 
AY ſometimes called filius nullius, the Son of no Man; ſometimes filius 

© Cui pater eſt po- Cg, the Son of every Mané. But howfoever the Civil Law and 
pins, pater ſt db the Laws of this Realm differ in this, whether the Bondage of the 
pater eſt opulus, Father or of the Mother do make the Child bound: Yet in (8) this 


non habet ip 1 they do agree, that a Bond- man cannot make a Teſtament “. 
trem, Gloſſ. in 5. : 


pen. Inſt. de nuptiis. 4 L. Lib. de petic. hæred. L. ſervus. Comm. de fuceel[. ($A Vadg. de ſuccefl. progreſl. lib. 1. 


§. j. ubi multis ampl. hanc propoſitionem ornat. 


A Villain (o) howſocver he may ſeem like unto a ade, yet bis 
Bondage is not fo great: For whatſoeyer a Bond- ſlave getteth, it 3 

. Item hows Init. his Lord's, though ignorant and unwilling ©; not only in reſpe@ o 
Per Ik £m” Property, but alſo in reſpe& of Poſſeſſion : For whatſoever a Bond- 
* Eod. $. Item ibi, ſlave doth poſleſs, he doth alſo poſſeſs it for his Lord f. But it is not 
nan folum. ſo with a Villain: For the Lord hath no Title to the Goods of his 
Villain before Seiſin; nor any Title to his Lands before Entry: Nor 
1 Title to any Rent, Reverſion, Common, or the Advowſement 
tit. Villenage. Dog, Of A Church belonging to the Villain, but by Claim. And fo thc 
& Stud. lib, 2. c. 43. 3 V.illain 
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lillain in the mean Time hath perfect Property therein“. And there- , Dale Glatt . 
| FHP 


re (10) a Villain is more lixe unto, him which in the Civil Law is 43. lib. 2. 
Id Aſcripritius Glebe /; (that is to ſay, one that is aſcrived. or e gre Does 
ned to a Ground or Farm, for the perpetual Tilling or Manuring pradio. pig. l. 


py k thin 2 Slave. N 1 PEI Con. 
hereof 5 than * a4 4 i ng noe tel ae $i ben * Quemadmodum e- 
. Accriptitius vere ſervus non eſt, ſed ſervili tantum macula aſperſus. Bald. in L. cum precum. C. de 1. cauſa; & | 
cut qui aſcribitur glebz, ſeu prædio perpetuo colendo, nunquam inde recedere debet; vel ſi aufugiat, ad antiquos pe- 
tees nempe ubi natus eſt, redire compellitur, Le omnes de Agricul. cenfit. l. 11. C. Eodem prorſus modo iſti quos \ 
in; appellat vulgus, licet non ſunt proprie ſervi ; perpetuæ tamen prædii culture aſtringuntur, nunquam inde receſ 
ri invito vel ignorante domino. Quod fi aufugiunt, conceditur ftatim Breve, quod dicitur de Nativo habendo. Fitz. 
at. Bre. | [77 1 | 


If you will (11) underſtand whether a Villain may make his Te- 
ament or not: We mult (12) Note, that whatſoever Villains have 
pf their Own, be it Lands or Goods, the Lord may by Entry or 3 
eilig take and enjoy the fame as his Own'; only he may not fla VE Abridg. tit. 
r maim his Villain n. And therefore (13) if the Villain make any tt. 6:2. Rs 
ocviſe of Lands or Goods, the Lord may before the Probate of the Littleton tit. Ville 
Vi, or Apprehenſion of the Goods by the Executor, enter to thoſe b 7m: of Law, 
= nds and ſeiſe thoſe Goods, or ſome Parcel thereof in the Name of = 014 Tenures, tit. 
hc Whole, and by that Means make void the Gift or Deviſe of the Villen. | 
Villain. The Will is alſo void though the Lord do not really ſeiſe Dog. & Stud. lib. 
any Goods of his Villain, in caſe he did claim the Villain in his Life- 2. e. 43. 
time, and by Words only did ſeiſe his Goods; for then the Executor 
hall not have them, but the Lord of the Villain ». 
But if (14) the Will be proved before the Ordinary, and the Exe- 
WE cutors (by Virtue of the fame Will or Deviſe) enjoy or poſleſs the 
= ſamc Lands or Goods accorcingly ; then I ſuppoſe the Lord may not 
enter to ſuch Lands or ſeiſe thoſe Goods, no Entry, Seiſing or Claim 
being made before . For if a Villain purchaſe Lands, and alieneth ? Brook eodem tit. 
W the ſame to another, before his Lord enter; then the Lord may not n. 73. Dot. & Stud. 
anter afterwards, but it ſhall be imputed to his own Folly, that he ws gb 
entered not when the Lands were in the Villain's Hands % And fo tet teftam. facere. 
We it is of other Goods, which if the Villain ſell or give to another be- _ 
bre the Lord do ſeiſe them, the Sale or Gift is good, and the Lord Iindw. in 3 
cannot afterwards have the ſame *. . 


„ Brooke tit. Villen. 
n. 30. ; 


tum. verb. Aſcripti- 
| | | tiorum. de teſta. lib. 1. 
provincial. conſtitut. Cant. 1 Littleton tit. Villenage. r Ibidem. 


= Nevertheleſs if the (15) Prince have any Villain which purchaſeth 

Lands, and alieneth the ſame before the Prince do enter; yet may 

the Prince at any Time after enter upon the Lands to whomſoever 

the fame do come. And likewiſe if the Prince's Villain ſell or give * Littleton ubi ſupra. 
any Goods, yet may the Prince at any Time after ſeiſe thoſe Goods 

n whoſe Hands ſoever they do remain *; for the. Prince is not pre-: Ibidem. 
judiccd by any Courſe of Time. And therefore I do collect, that if 

the Prince's Villain ſhould by Teſtament diſpoſe either Lands or 

Goods, the Prince (notwithſtanding the Approbation of the ſame Te- 

ſtament, and Execution thereof,) might enter to the Lands, and ſeiſe 


= Goods ſo deviſed or diſpoſed, in whoſe Hands ſoever the ſame 
ere , | 
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Note, that (16) what I have here ſpoken of Villains, is not to be 
underſtood of ſuch Perſons as only hold Lands in Villenage, being 
themſelves no Bondmen, but free, (for divers Perſons hold by Te- 
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„ Brook, Tige p- it in Nano guck Fer beo TEA GR)" Berg 
Wet Wg a Ore in Villenage, and yet be no Villains themſelves ) bit" of füch 


lenage. 


= Brook tit. Ville- bring an Action againſt him for the ſame, and recover both the Good, 


nage, n. 68. 
a c. Statutum. F. nul- 


lus. de teſta. I. 3. pro- hat 


vine. conſtitut, Cant. 


| 8 part. 6. F. j, 
b Infra part. 5. J. 


L. ejus qui apud 
hoſtes, ff. de teſta. 
d Ead. L. ejus. 


e L. ratio. ff. de cap- 


com. op. 5. teſtam. 
q; , Ubi, hane abi. 
nionem communiter 
approbatam oſtendit. 
f L. lege Cornelia, 


ff. de teſta. 


© wtf? Teltanients or Laſt Wills are voidabie, Iching, 48 be 


tivis. Graſſ. Theſaur. 


— 


and Damages, The (19) Reaſon is, becauſè that which the Villa 


ployed in the Behalf of the Teſtator, as to the Payment of his Deb 


i of 


3. What if the Teſtament were mad: before he were captive ? 

a. I hat if the Teftator be taken captive by ſome Pirate, Turl, 

Infidel, or Chriſtian, when Mar is not proclaimed ? 

5. Whether he may make a Teftament who is condemned to per- 

 petuial Priſon. OW OY Ours en 

6. What if the Teſtator be imbriſonol for Debt? 

E (1) that is taken captive by the Enemy, during his Captivity 

1 1 cannot make a Teſtament ©: Inſomuch th (2) if afterwards he 
do eſcape, yet the Teſtament made whiles he was with the Enemy, 
is void © But if (3) his Teſtament were made before his Captivity; 
then, after his Eſcape, the Teſtament is of like Force as if he had 
not been captive * T:ikewiſe if the Teſtament were made before be 
were apprehended, and the Teſtator die in Captivity ; yet is the Te. 
ſtament allowed, and the Executor by Force thereof is to have All 


his Goods here within this Realm of England, as if he had died the 


Day betore his Captivity.!. Likewiſe (4) if any Perſon be taken 4s 
captive by any Pirate, Türk, Infidel, or Chriſtian, where War is 
hot proclaimed ; he that is ſo taken remaineth {till a Free-man : And 
therefore if he make his Teſtament whiles he is ſo detairied, the Te- 

2 | | ſtament 
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Part II. Nhe may make a Teſtament, or not. 87 
tament is good and lawful ?. If a (5) Lay-wman be condemned tO s I., qui a latroni- 
tual Priſon for. ſome Offence, it ſeemeth that he cannot make a bus. f de teſta. 
perpe : be 7 0 £ 1 h Panor in Rub. de 
Teſtament b. But if (6) any Perſon be impriſoned for Debt, ſuch Im- am. ert pots 
"riſfonment being ordained: for Safety, not for Puniſhment, he is not Theſaur. com. op. F. 
'-reby diſabled to make his Teſtament '; ſaving that the Teſtament teſtam. q. 28. cui ta- 
thereby 1 Eo rk men opinioni, quam- 

is not good, when it is made in his Favour at whoſe Suit the Teſta- 


c he fat k tumvis communi, non 
1 imarlſoned. of Intent to extort the ſame ©. [uk '*_  acquieſcit Clar. F. te- 
tor 18 impriſon 5 ml # ſtam. q. 23. 

Bald. in L. 1. C. ſi quis aliq. teſtari prohib. n. 5. IL. Qui carcerem. ff. quod me cauſ. Mantic. de conject. 


Wt, vol. lib: 2. tit. 7. n. z. 


$. IX. Of a Woman covert. 


1. 4 married Woman cannot make her Teſtament of Lands. 

2. Eſpecially not to her Husband, and wherefore. - 
3. What if ſhe be not conſtrained, but doth deviſe the ſame freely 
f ber own Accord? | 5 

a. What if the Teſtament be made before Marriage? 
5. What if the Teſtament being made during Marriage, fhe over- 

live her Husbatid ? 2 5 8 7 

6. Certain Caſes wherein the Deviſe of Lands is good, notwith- 
= ſtanding the Coverture of the Teftatrix. ; 


7. A Wife cannot make her Teſtament of Goods, 2without her Huſ- 


band's Licence or Conſent. 8 


8. The Reaſon wherefore the Wife cannot make her Teſtament of 
Goods, without her Husband's Licence or Conſent. | 
9. Whether it be neceſſary that this Licence or Conſent ſhould go 
before the Making of the Will, or concur, or may follow. 
10. Whether and when the Husband may revoke the Licence given 
to bis Wife. | 
11. Certain Caſes wherein the Wife may make her Teſtament zwith- 
ont the Hnsband's Conſent. . 
12. Whether an Empreſs or a Queen may make a Teſtament with- 
out the Conſent of the Emperor or King. © 
13. Of that which is due to the Wife, whereof the Huſband was 
ever poſſeſſed, ſhe may make her Teſtament without his Con- 
f . 
14. A Moman contratted in Matrimony, if the Marriage be not 
ſolemnized, may make ber Teſtament. ö 
15. A Wife being Execatrix, may make an Executor to the former 
Teftator, without her Husband's Conſent. 
16. 1he Reaſon of the former Poſition. 
17. Whether o Wife being Executrix may make her Husband Ex- 
ecuror in her Place. LEED 
18. = 1 Executrix may not give away the Teftator's Goods by 
ber Will. | 
19. A Miſe both Executrix and Legatary cannot make a Teſta- 
750 of that which. fe did accept, not as Executrix, but as 
egatamy. | 
20. The Reaſon wherefore an Executor cannot diſpoſe the Teſta- 
tog Goods by Legacies. 
21. The Reaſon wwherefore a Wife Executrix and Legatary may 
not make her Teſtament of that which ſhe did accept. as Le- 


gatary. | 
22. Whether 
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22. Iqhether ſhall the Wife, which is bath Exetutrix and Legu- 
tary, be deemed to have accepted of the Teftlator's Goods as 
 Executrix or Lezatary. ' © 9 1 6. ,* invitieſbÞ 

23. Whether the Iife b ing licenſed to make her Teſtament, may 
make any more Wills than one. A [ef 845; 


Married (1) Woman, by the Laws and Statutes of this Realm, 
cannot make her Teſtament of any Manors, Lands, Tenements 


| Stat, H. 8. an. 34. Or Hereditaments l. And firſt, ſhe (2) cannot deviſe the ſame to her 


c. 5. 31 E. 3. de- Husbandem. The Equity of which Prohibition (if I may inſert the 
Eli, Forſe & Hem. Reaſon and Conſideration of the Civil Law,) is not obſcure. For 
bling's Caſe, lib. 4. if this Gap were left open, few Children ſhould ſucceed in the Mo- 
3 Abrdg. tit ther's Inheritance . But by how much the Husband were more cruel, 
deviſe, n. 32, 34. and the Wife more timorous; he crafty, ſhe credulous ; by ſo much 
L. 1, 2, 3. ff. de do- the more were the lawful Heir in Danger to be diſherited, and. the 
nac. inter vir. & u.. eruel and deceitful Husband in hope to be unworthily inriched and 
advanced. Wuhereſore if the Wife ſhould deviſe any of her Manors, 

Lands, 'Fenements or Hereditaments, or any Part thereof, to her 

Husband; this Deviſe were void; becauſe the ſame is preſumed to 

have been made by the Conſtraint of the Husband, or other ſiniſter 


Means % Secondly, though (3) it did appear by due Proof, that the 


* Brook ubi ſupra. 


Husband did not conſtrain his Wife thercunto; but that ſhe of her 


| own Accord did make any ſuch Deviſe, either to her Husband, or 
v Tra ſepius accepi a to any other Perſon by his Conſent: Yet is not the Deviſe good e, as 
nonnall. hujus regni well becauſe the Words of the Statutes are general, (and where the 
Juriſperitis non vul- : ein ct My th 4 f 
garibus, quos ipſe ve- La doth not diſtinguiſh, there may not we diſtinguit „) as for di- 

vers other Reaſons grounded on the Common Laws of this Realm. 


lim conſulas. 
I. precio. ff. de p hirdly, (4) though the Teſtament be made before the Marriage, yet 


public. in rem. ac- 
tion. 
r Arg. F. alio Inſti- 
tu. quib. mod. teſta. 
infir. 


band is then living, the Teſtament is void ": For it is neceſſary to 
the Validity of a Teſtament, that the Teſtator have Ability to make 
it, not only at the Time of the Making thereof, when the Teſta- 
ment receiveth his Eſſence or Being; but alſo at the Time of the 
'Teſtator's Death, when the Teſtament receiveth his Strength and 
d. g. alio. & $. non Confirmation. Fourthly, though (5) the Wife do over-live the 


tamen. Inſtitut. quib. Husband, yet the Teſtament made during the Marriage is not good“: 


mod. teſta. infir. L. 
$. exigit. ff. de bon. 
par {ſecundum tab. 

orcus in F. in ex- 
traneis. Inſtit. de hæ- 
red qual. &c. 


, c. Non 8 of her new Conſent, or new Declaration of her Will *. What if 
e reg. jur. 6. L. 1. 


. the Teſtament be made before the Marriage, and ſhe over-live her 
« Arg. F. præterea. Husband 2 Whether in this Caſe is the Teſtament good, or not? By 
Juſtit. quib. non eſt the Civil Law it is of as great Force as if ſhe had not been married at 
Po ec ad dem. all Y: And ſo I am informed that it is by the Laws of this Realm“ 


verb. nec ad rem. 


Plowd. in caſ. inter Thus much of the Deviſe of Lands. 
Bret & Rigden, fol. | D | 
* L. 1. F. j. de leg. 2. ff. & ibi Panl. de caſtr. & alii. y d. F. non tamen. & 5. pen. verb. 


344. 
denique. Inſtit. de mil. teſta. _ = Plowd. in caſ. inter Bret & Rigden, f. 343. M. 30 & 31 Eliz. C. B. Forſe & 
Hembling's Caſe. C. tit. 4. fol. 60. b. | 


The Reaſon is yielded before, becauſe ſhe was inteſtable at the 
Time of the Will making. But (6) if the Teſtament being made 
during the Coverture, ſhe do approve and confirm the ſame after the 
Death of her Husband; in this Caſe the Deviſe is good, by Reaſon 


4 Of (7) Goods * Chattels the Wiſe cannot make her Teſtament, 


c. 26. Brook tit. de- Without the Licence or Conſent of her Husband , (except in certain 


viſe, n 34. & in tit. 2 Caſes 
teſtam. n. 21. Lind. : | | | 
in c. Stat. verb. propriorum. de teſta. lib. 3. provincial. conſtitut. Cant. cui tamen hoc durum videtur. H. 29 Eliz, 
C. B. Ognel's Cale, lib. 4. fol. 5 1. b. 3 E. 3. tit. deviſe 12. lib. 4. fol. 61. a. | | 


the being inteſtable at the Time of her Death, by Reaſon her Huf- 
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| | aſes hereafter ſpecified *;) (8) becauſe by the Laws and Cuſtoms of 5 2 bi n. 11. 
ss Realm, ſo ſoon as a Man and a Woman are married, all the 

oods and Chattels perſonal that the Wife had at the Time of the 
elebration of the Marriage, or after“, and alſo the Chattels real, if « Tragt. de Rep Ang. 
( over-live his Wife, belong to the Husband, by Reaſon of the ſaid Ac ** 8 & 
larriage *: And therefore with good Reaſon ſhe cannot give that a- 4 Dock. & Stad l. f. 
ay which was hers, without the Sufferance or Grant of the Owner“. e. 7. 
otwithſtanding upon Licence or Conſent of the Husband the Wife Pas N 
ay make her Teſtament, even of his Goods . And though (9) the jjus. de teſta, extr. 
Nature of a Licence is to go before the Act“, and the authorizable * Lindw. ind. c. ſta- 
Conſent is to concur with the Act“: Yet by the Laws of this Realm, =" x" 3 oy 
ia Wife make a Teſtament of her Husband's Goods, the Husband provinc. conſtit. Cant. 
not underſtanding thereof, and after her Death the Executors prove N = 26. 
te ſame, if the Husband deliver the Goods deviſed in the Will to 4. 
me Executors, thereby he hath made the Teſtament good, notwith- & Phil. Franc. in e. 
WE nding he were not privy to the Making thereof; becauſe in this Frog aac OG 
= Caſc the ſame Law preſumeth, that the Husband gave his Conſent in & Tiraquel. de legib. 
WE thc Beginning at the Time of the Will making. And therefore the 1 in 
dame being proved, and the Goods delivered accordingly, it is then Crit e 
too late for him to revoke the ſame *. 'Tho' otherwiſe, if (10) the forma requiſitus de- 
Uaosband do give Licence to his Wife to make a Will of his Goods, Pt precedere; fecus 
pet he may revoke the ſame, not only at the Making of the Will, 8 dan 
but after her Death, at the leaſt before the Will be proved". pun. 07. 
- | | ON | 1 Perkin. tit. deviſe, 
7 c. 8. fol. 97. Tiraquel. ubi ſupra. & Perkins ubi ſupra. Brook Abridg. tit. deviſe, n. 34. 


= The (11) Caſes wherein a Wife may make a Teſtament of Goods 

W and Chattels, without her Husband's Licence or Conſent, are theſe. 

W Firſt, I ſuppoſe that (12) an Empreſs or a Queen may make her Te- 

W ſtament without the Licence of the Emperor or King her Husband ; 

W ſo that it be not in Prejudice of her faid Husband ”. The ſecond * De Auguſta & Re- 

W Caſe is, when any Thing (13) is due unto the Wife, whereof ſhe yn Pan 5 
was not poſſeſſed during the Marriage: For it ſeemeth ſhe may make gibusyel ftatutis, qui- 
her Teſtament thereof, and that ſhe may make her Husband Executor bus cavetur, ne uxor 


in that Caſe”. Neither can the Husband bequeath by Will, or make e ine py 


valeat fine mariti con- 


an Executor of an Obligation which he hath in Right of his Wife, nor ſenſu, videre eit apud 


\ 
— 


of any other Thing in Action. But if the Obligation be theirs both Feckium, in Pra- 


jointly, then he may deviſc the ſame by his Will, or make an Execu- 
tor thereof“. "Thirdly, if (14) a Man and a Woman be contracted 
together in Matrimony, and the Woman die before the Eſpouſals or 
Celebration of the Marriage; though the Law doth often call this 
Woman, thus betrothed and aſſured, by the Name of Wife, becauſe 
of the certain Hope of Marriage ſhortly to be ſolemnized, whereby 
the ſhall become a Wife e; yet I take it for a clear Caſe, that the Wo- 
man ſo dying may make her 'Teſtament without his Agreement to 
whom ſhe was contracted in Matrimoney*, Fourthly, (15) if the 
Wite be Executrix to another Man, ſhe may make her Teſtament 
without the Licence of her Husband*. The Reaſon (16) is, becauſe 

— A a — ſuch 
2 E. 2. Fitz. Deviſe, 24. 3 E. z. Deviſe, 12. 18 E. 4. fo. M. 8 Jac. Graunt's Caſe. Roll's 
i Covar.de ſponſal. 2 part. c. 1. n. 4. Peckius de teſtam. conjug. I. 4. c. 5. 


fol. 40. quod verum eſt jure hujus regni. 


conjuges invicem relinquere poſlint, intelligitur etiam de ſponſis. Peckius tract. de teſta. 
TPitzherb. Abridg. tt. nl] nar pos e org ons "WO Ne gp al 


Rot. 421. Sir Moyle Finch verſ. Finch, Moore's Rep. fol 
4 . 9 * 4 3 * C. Ss . 6. n I o Brook 
M. 8 Jac. Graunt's caſe, Rolls Abridgment, tit. Deviſe. 1 , | 


claro ſuo tractat. de 
teſtam. conjug. 1. 3. 
c. 26. Kitchen fo. 1. 
3 H. 7. ſo. 14. 49 
E. 3. 4. 18 E. 1. 3. 
n Brook Abridg. tit. 
teſtam. n. 11. Fitz- 
her. Abridg. tit. ex- 
ecutor, n. 109. Apo- 
logie for ſundry Pro- 
ceedings Eccleſiaſti- 
cal, parte 1. c. 3. in 
fin. 12 H. 7. 22, 23. 
24. 39 H. 6. 27. M. 
32 & 33 Eliz. Rot. 
428. Sir Moyle Finch 
verſ. Finch, Moor's 


Rep. fol. 339. c. 45 9. 


* ; ue, 24. | Abridgment, tit. De- 
viſe. » Lib. qui inſeribitur Labridgment dez caſes, edit. 1 599. Incerto autore. 7 H. 6. fol. 2. PIbid. 16 E. 4. 


r Perkins tit. Feoffment, c. 3. 
Czterum attenta legiſtarum opinione communi, fi ſtatuto caveatur, ne quid 


njug. lib. 4. c. 11. 


Brook eod. tit. n. 11. Perkins tit. Deviſe, c. 8. fol. 97. M. 32 & 33 Eliz. 


tit. Teſtament, n. 7 
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1 ſuch Goods as ſhe hath as Executrix are not her Husband's, but an 
125 to be diſtributed for the Dead; as for the Payment of his Debts, pe. 
t Latius inf. par. 6. formance of his Will, and for ſuch other good and godly Purpoſes: 
$. J. | And therefore if the Executrix ſhould make no Executor, but die 1, 

my teſtate, Adminiſtration might be obtained of the Goods not admin; 

„ Plowden in af. ſtred by the next of Kin of the Teſtator deceaſed ", (for where à 
mw Grenbrook & Fxecutor dicth Inteſtate, the Teſtator from that Time is eſteemed 0 
* Brook Abridg. tit. die Intcſtate *:) So far is it from the Husband to have any of tho, 
Adminiſtrater, n. 45. Goods whereof his Wife is Executrix. Much like unto that Loy i: 

whoſe Villain is Executor; in which Caſe he cannot take from hi 
Villain that which did belong to the Teſtator; but his Villain may WW 
have an Action againſt him for the ſame, and may recover both the i 
Y Supra ead. part. $.8. Goods and the Damages, (as hath been ſaid before?.) Although other. 
ET | wiſe whatſoever doth appertain to the Villain, the Lord may take 
the ſame from him, and (as our Common Lawyers term it) nay 
= Old Tenures, tit. even rob his Villain * Furthermore (17) it is not only lawtul fv 
TR the Wife being Executrix to make a Teſtament without her Hu%band, i 
* Brook: Abridg. tit. Licence, but ſhe may name and appoint him Executor*. Howbeit Þ 
> he Ab, a this Poſition, (18) that the Wife being Executrix, may make her 
ceedings, par.1. c. 3. Will of theſe Goods whereof ſhe is Executrix, without her Husband) 
pag. 22. in fn. Licence, is reſtrained in Two Caſes. Ihe one is, when the doth 
not make an Executor, but bequeatheth the Goods whereof ſhe is 
> Plowd. in caſu inter Executrix by Deviſe or Legacy*. The other is, when (19) ſhe 5 
NT OTE: not only Executrix, but Legatary alſo, and hath accepted of the 
nec cum conſenſa Thing bequeathed, not as Executrix, but as Legatary®. In theſe 
ON FOE. I» Two Caſes the Will is void. 'The (20) Reaſon of the former of 
e Infra hoc ipſo g. n. theſe Two Limitations is, becauſe an Executor may not diſpoſe of the 
21. Goods of the Teſtator, otherwiſe than to the Uſe of the 'Teſtator, 
as to the Payment of his Debts, Performance of his Will, and to other 
O. fatutum. i. 3: charitable Uſes“; and therefore may not give or deviſe the ſame by 
Fant. Plow. cal. in. Legacy; for that were to diſpoſe of the Teſtator's Goods as if they 
ter Bransby & Gran- were the proper Goods of the Executor, and to convert the ſame to 
_—— att. the private Uſe of the Legatary *, and not to the Uſe of the Teſta- 
* Plowd. ubi fupra. for. But when an Executor doth only make another Executor, the 
_ c. Flius de te- ſecond Executor doth ſtand chargeable and accountable for the Diſtri- 
— bution of the firſt Teſtator's Goods to the Uſe of the fame Teſtator, 
as did the former Executor, and is by the Laws of this Realm re- 
puted for the Executor, not of the Executor, but of the former Teſta- 
Brook Abridg. tit. tor; fo is not a Legatary. The (21) Reaſon of the ſecond Limita- 
22 a. a tion 1s this; for that which one hath as Legatary, he hath it to his 
i vide Bar. in I. Wn private Uſes, and not to the Uſe of the Teſtator : And the 
veluti. ff. de petic. Wife being not only Exccutrix, but Legatary alſo, accepting of the 
oy 3 de leg. Thing bequeathed, not as Executrix, but as Legatary, doth thereby 
2. L. a Titio. de fur- make it her own proper Goods, and conſequently her Husband's : For 
tis. ff. that which is the Wife's, is by Reaſon of the Marriage her Husbands, 
ee * rep. Ang. and being inveſted in him b, (as hath been ſaid before) cannot be gi- 
11. quod nom n from him without his Licence or Conſent i. Great Difference 
de reg. jur. ff. there is therefore betwixt theſe Two Caſes, of accepting the Thing 
bequeathed as Executrix, or as a Legatary: For in the one Caſe it 
is not her Husband's, and fo ſhe may make a Teſtament thereof, by 
appointing an Executor to diſtribute the ſame to the Uſe of the fit 
Brock, tit. exec. n. 'T'eſtator ©; and in the other Caſe it is her Husband's, and fo ſhe can- 

"AE cod. g. Rolls Dot make any Teſtament of the ſame without his Licence l. How- 

Abridgment, tt De- beit though the Wife, being Executris, may make her Tchonen 

Vile. 1 All 
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and appoint an Executor of thoſe Goods which ſhe had as Executrix, 
and not as Legatary, without her Husband's Licence: Yet neverthe- 
leſs the Profit and Fruit which happen and ariſe out of thoſe Goods 
which ſhe had as Executrix during the Marriage, as Calves, Lambs, 
and ſuch like Profit of Kine, Sheep and Cattle, do belong and ac- 3 
crue to her Husband“, and not to herſelf as Executrix: And there- mihi juris hujus regni 


fore ſhe cannot make her Teſtament of ſuch Fruits and Profits with- e Weber 2 

out her Husband's Licence, Confent or Approbation, to whom they qa „ escengam 

do belong“. 4 3 | "Inf.part.3.4.6.n:17. 
But (22) here arifeth another Queſtion: What if it do not appear 

whether the Wife did accept the "Thing bequeathed as Executrix, or 

Legatary? In whether Name is ſhe preſumed in Law to have ac- 

cepted the ſame, as Executrix, or as Legatary? Some are of this 

Opinion, that ſhe is eſteemed to have accepted the ſame as Execu- 

trix, not as Legatary *; becauſe it is not lawful for Legataries to „ ploud. in war inter 

carve for themſelves, taking their Legacies at their own Pleafure ?, Paramor & Yardley, 

but muſt have them delivered by the Executor 2. And therefore if b. 8. fol. 543. 


[ | . . Dyer d. fol. 277. 
any ſhould determine to accept ſuch a Legacy, it behoveth him by 5 


; | Quorum lega. 
Proteſtations, or other Act anſwerable, to manifeſt the ſame". Others ff. L. non dubium. de 


are of a contrary Opinion, namely, that in this Caſe the is reputed * be a 
to have accepted the Thing bequeathed as Legatary, not as Exccu- tam. c. 7. fol. 94. b. 


trix: Becauſe where any Act may be done, or any Thing taken or * L. deteſtatio. de 


 poſleſſed by a double Right, the Party is preſumed to do n 


rede. de acquir. hæ- 


to take or poſſeſs that Thing, by Force and Virtue of that Right red. ff Dyer fo. 277. 
which is more favourable and more beneficial to the Party. Now An, Elz. 10. 


a | : | : i . | $ Plowd. in caſ. inter 
it is more profitable for every one, Which is both Executor and Le- Paramor & Yardley, 


gatary, to accept the Thing bequeathed as Legatary, than as Execu- ubi variis arg. ſatagit 


. Tr: hocipſi 
tor; becauſe the Legatary hath full Right in the Thing bequeathed, Pyer 3 
and may diſpoſe thereof at his Pleaſure": Whereas an Executor hath no Eliz. 22. 


not any ſuch Right, but muſt diſpoſe the Teſtator's Goods to the only *Alciar. de præſump. 


. reg. 3. præſump. 36. 
Uſe and for the only Behoof of the Teſtatork. And therefore un- Gs 2p e aw 


leſs by ſolemn Proteſtations?, or other Means, it may appear that the in L. Gallus. f. ult. 


| | de lib. & poſt. ff. n. 
Executor did accept of the Thing bequeathed as Executor, the Party aber = _ A 4 


Thall be deemed to have accepted the ſame an Legatary: Which fi ſuo de offic. del in 


Opinion (if I do not err) is more agreeable to the Rules of the 6. Maſeard. tract. de 


Vi 439: bac. concl. 42. n. 
Civil Law *. If a Leaſe for Years be deviſed to 4. an Executor, and 2 e e a 


| ; 0 30. Plowd. ubi ſupra, 
he enters generally, he ſhall take as Deviſee, and not as Executor; fol. 543. b. in fin. 


except it may turn to his Prejudice, as to charge him in Devaſtauit, "- _ x. 
if there be not ſufficient to pay Debts. JI. 36 Fliz. Rot. 515. Port- * C. ſtatutum. de te. 


man verſ. Willis. 20 E. 3. fol. g. P. 19 Eliz. Rot. 318. C. B. Higs flam. S. nullus. lib. z. 


& Burgh. Il. 21 Elis. B. R. Rot. 133. Woodward verſ. Burgh. Pannen. conſtitut. 


Cant. Magna Char. 


 Moor's Rep. fol. 3 5 2. u. 474. A Term for Years was granted upon c. 18. Perkin. tit. 


Condition, that the Leſſee ſhould not alien without the Aﬀent of Penis, fol. 97. 
the Leſſor; the Leſſee makes his Will, and deviſes the Term to his par 


| ti credendum eſt, 
Executor, who enters generally: Adjudged a Forfeiture and Breach cum dubitatur an ex 


of the Condition, becauſe the general Entry ſhall be intended as De- 50 N ous 
vitee. 20 Elis. enter Senior Mindſor and Senior Boroughs. As for in d. I. Gerit. fi. de 


the Reaſon of the other Opinion, that a Legatary may not take his acduir. hzred. Maſ- 


| f f : | | d. tract. d — 
Legacy of his own Authority; that is true, when another Perſon is bac. cond. 4. fl. o 


h = 3” bac. gpnel. 47.19. 
appointed Executor, otherwiſe not*. But yet although this Opinion *L. in toto jure. de 


ſcem more agreeable to the Rules of the Civil Law, that the Party — — * —— 
ſhall be deemed to have accepted the Thing bequeathed as Lega- 


| | concl..45. num, 29, 

tary, rater than as Executor, whenas it doth not otherwiſe appear 175 Gravet. con- 
il. 197. n. 4. 

| | by 2 Sichard. in L. non 

dubium. C. de lega. n. 13. & Jaſ. in eadem L. lin, 2. 
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Who may make a Teſtament, or not. Part II. 


b Plowd. ubi ſupra. 
Dyer fol. 277. An- 
no Eliz. 10. 


and doth enter to the Leaſe, and take the Profits thereof. 


© Dyer ubi ſupra. 


4 Tbidem. 


ſeeing thereby their Teſtaments may eaſily be defeated by their Ex- 


e Infra part 6. per 
totum. | 


f M. 15 & 16 Eliz. 
Hunks verſus Albo- 


by what Title or Right the ſame was accepted: Nevertheleſs the con- 
trary Opinion, (as I take it) is more agreeable to the Laws of this 
Realm; namely, that when a Thing is deviſed by the Teſtator to a 
Man, and the ſame Man made Executor. he ſhall be deemed to have 
accepted the ſame rather as Executor, than as Legatary, whenas it is 
otherwiſe doubtful and cannot appear by what Title or Right the 
Thing bequeathed was accepted >. As for Example, The Teſtator 
poſſeſled of a Term of Years, doth deviſe or bequeath a Leaſe to 
one for Term of his Life, the Remainder over to another, and doth 
make the Legatary his Executor, who after the Death of the Teſta- 
tor doth prove the Will, and enter, not declaring by what Title or 
Right, and afterwards makes his Executor, and dieth; after whoſe 
Death this laſt Executor doth prove the Will of the former Executor, 


Caſe the Executor of the Executor, and not the Legatary in Re- 
mainder, ſhall enjoy the ſaid Leaſe, by the Opinion of the Temporal 
Laws ©: For that it is to be intended, that the former Executor did 


enter to the ſaid Leaſe and accept thereof as Executor, and not as 


Legatary . Which Thing nevertheleſs goeth hard with all Teſtators, 


ecutors, whoſe Office is to perform the ſame according to the good 
Meaning of the Teſtator, and the Truſt repoſed in the Executors*, 

A Man maketh his Will in Writing, and thereby giveth ſeveral 
Legacics, and deviſes the Reſidue of his Goods and Chattels to his 
Wife, whom he maketh Executrix, to pay his Debts, and to beſtow 
for the Health of his Soul : Adjudged the Wife ſhall take as Execu- 


trix, and not as Legatee, by Reaſon of the Words, (vi) to pay his 


Debts, and to beſtow for the Health of his Soul, are no more than 
what the Law faith *. x 


rough, Moor's Rep. fol. 98. n. 242. Dyer 331. S. C. 1 And. 157. 8. 8 


If a Man ſeiſed of Lands, and poſſeſſed of a Term, deviſe all his 


Lands and Tenements to his Executors, until they have paid his 


2 H. 36 Eliz. Rot. 
46. Parnel verſus 


Fen, Moor's Rep. fol. 3 50. n. 470. Cro. Eliz. 347. S. C. Goldſ. 185. S. C. 


Debts and Legacies, and levied all the Charges which they ſhall ex- 
pend in Suits of Law againſt J. S. or others, about the Execution 
of his Will; he maketh Two Executors, and dieth ; the Execu- 
tors enter generally into the Land and the Leaſe : Adjudged that 
they take the Leaſe as Executors, becauſe the Words of the . Will 
make no other Declaration than what the Law faith without ſuch a 
Declaration; and they ſhall take the Lands in Fee as Deviſees*. 


What (23) if the Caſe be ſuch, as the Wiſe cannot make her Te- 


ſtament without Licence, and that the Husband doth grant Licence 
to the Wife to make her "Teſtament of a certain Portion of his Goods, 
(as many 'Times it hath happened, and may again fall out, by Reaſon 
of Bonds and Covenants at or before the Marriage,) and that the Wife, 
ſo licenſed to make a Teſtament, doth firſt make one Teſtament, and 
afterwards another, and peradventure the Third, or Fourth? Whe- 
ther ſhall the Licence be extended to the laſt Teſtament, or ſhall it 
be underſtood of the firſt Teſtament only? For that Teſtament is to 
be approved by the Ordinary, for the Making whereof the Wife is 
licenſed, Divers, and thoſe of great Authority, are of Opinion, 
that the Licence is to be underſtood of the firſt Teſtament, and not 
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| to be extended to any other Teſtament . Others are of this Judg- « gm. conc), 8 
ment, that the Licence 1s to be extended to the laſt Teſtament *: O- vol. 1. Dec. conſil. 


therwiſe the former 'Teſtament ſhould be void, becauſe it is revoked Ts =Y 
by the latter k and the latter Teſtament ſhould be void for Want of de redditibus Eccle. 
the Husband's Licence“; and ſo no Teſtament at all ſhould take fil. . 4. | 
Place: Or if the former Teſtament were not revoked by the latter, as * OS _ 
being unlawful, then it muſt be granted that a Teſtament may take Lindw. in c. ftatur. 
Place not only without the Will, but even againſt the Will of the verb. propriorum ux. 
Teſtator ® ; wh it ought to be directed and ruled according to vine b 3. Pro- 

eſtator 3 Wnereas 1 8 . oh l ; | 18 vincial. conſtit. Cant. 
the Will of the Teſtator, from whence it hath his Life and Being “. * Quod certe valde 
And although it be ſo, that when Licence is granted to any to do an e gp 
iterable Act, otherwiſe againſt Law, it ought to be reſtrained to the ut quis decedat in- 
firſt Act only *, whereof an hundred Iuſtances might be brought“: eee. quam ut te- 
Yet that Rule is to be underſtood, when the. firſt Act doth or may juntatem 1 
take Effect in the Life-time of the Perſon to whom ſuch Licence is ſuſtineatur. Mantic. 
granted d. But in our Caſe, the Act, that is to ſay, the Teſtament, is of de A I ult. vol. 
no Force before the Death of the Teſtator * ; and therefore that ought « Supra Pi 


not to miniſter an Impediment, which is without Effect in Law *. $ 1 oh 

| f | | L. Loves. y. hoc 
ſermone. de verb. ſig. fl. ' Tiraquel. in repet. d. 5. hoc ſermone. 1 Sarmientus ubi ſupra. * C. Mat- 
the. decelebr. miſſ. extr. C. non præſtat. de reg. jur. 6. | 


Debt upon an Obligation, the Condition was, Whereas the Defen- 
dant had taken 4. S. to Wife, who was a Widow, being poſſeſſed 
of divers Goods, if he would permit his faid Wife to make a Will, 
and to diſpoſe in Legacies ſo much as would not exceed 50/. and 
perform what ſhe appointed, that then, &c. The Defendant plead- 
ed that ſhe: made no Will; whereupon Iſſue was joined. It was 
found, *that ſhe made a Will, and thereby diſpoſed of ſeveral Lega- 
cies not exceeding 50 J. but that ſhe was a Feme Covert at the 
Time of the Making of the Will: It was adjudged for the Plaintiff, 
For although ſhe, being a Feme Covert, could not in Law be per- 
mitted to make a Will to diſpoſe of any Goods without the Husband's 
Aſſent; yet it is a Will within the Intent of the Condition: For the 
Intent of the Condition was, that ſhe ſhould make a Will to that Pur- 

_ poſe, notwithſtanding the Coverture ; and it is but her Appointment, 
which the Husband by the Obligation is bound to perform ; and the 
finding that ſhe was a Feme Covert, was not in this Caſe material. 
1 5 Car. B. R. Marriot and Kingman's Caſe, Croke, part 1. Cro. Car. 219. 
e 5 
A Defendant covenanted with the Plaintiff by Indenture, that 
whereas he intended to marry E. §. a Widow, that he would pay all 
the Legacies which ſhe by her Laſt Will and Teſtament in Writing 
bearing Date the Firſt of May 20 Elis. did give and bequeath, and 
was bound by Obligation.to perform the Covenants in the Indenture. 
In Debt upon the Obligation the Defendant pleaded, that after the 
Making of the Will and the Obligation, he intermarried with the ſajd 
E. S. which Marriage continued till her Death, ſo the Will and De- 
vile of E. F. was void: And demanded Judgment. And it was ad- 
judged, that the Plaintiff ſhould recover: For notwithſtanding it was 
not a Will to all Intents and Purpoſes, yet the Indenture referreth to 
that which beareth the Name of a Will. P. 26 Els. C. B. Eſton Cro.' Eliz. 27. 
verſus Wood, Croke, part 3. pl. 9. | 5 
A Man in Conſideration of 5004, Portion he was to have in Mo- 
dey and Goods with his Wife, and in Conſideration of the Marriage, 
| B b ſettled 
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Who may make a Teſtament, or not. Part 1, 


; 
— oacoenes — 


ſettled Lands before Marriage, inter alia, to Truſtees for 200 Years 
to raiſe 200 J. to be paid as the Wife by her Will, or any Writing 
ſhould direct; the Husband and Wife live together fifteen Years, ſhe 


made a Will appointing the Payment of the 200/. and died before 


her Husband ; the Appointee brought a Bill for raiſing this 200 
The Husband inſiſted that he never received above 300 J. with his 
Wife, and that his having 500 J. was a Condition precedent, and the 
Conſideration of his diſpoſing of the 200 J. But the Court held, that 


the Conſideration of this Power was not only the Portion, but the 


Marriage, which alone had been a good Conſideration; moreover, at 
the Diſtance of fifteen Years, it would be hard to put the Legatee to 
prove that the Husband had received 500 J. with his Wife, wherefore 
on a Preſumption that he had received the 500/. the 200 J. was de- 


creed to be raiſed with Intereſt from the End of the Year after the 


Wife's Death, and with Coſts. North againſt Anſel, 2 Will. Rep. (618.) 

4 Rep. 61. Fora A Feme ſole made a Will, and afterwards married, this is a Revo- 

e cation of her Will, becauſe the Making it is but an Inception thereof, 
„ane 109. 8. C for it hath no Effect till the Death of the Teſtatrix ; and therefore it 
being no perfe& Will when ſhe married, and her Will after Mar- 
riage being the Will of her Husband, and fubje&t to him, ſhe hath 
wholly revoked the Will ſhe made whilſt ſole. 


2 - 


By the Caſes before-mentioned it appears, that a Feme Covert 
cannot make a Will properly ſo called, becauſe ſhe is ſo intirely un- 
der the Power of the Husband, that ſhe cannot make what in Proprie- 
ty of Speech is a Will, and therefore by the latter Reſolutions tis 
called an Appointment. - = tg} ff Aon 
And in ſuch Caſes the uſual Way is for the intended Husband to 
enter into a Bond before Marriage in a Penal Sum, conditioned to 
permit his Wife to make a Vill, and to diſpoſe of Money or Lega- 
cies to ſuch a Value, and to pay what ſhe ſhall appoint, not exceed- 
ing ſuch a Value; and in ſuch Caſe, if after the Marriage, and during 
the Coverture, ſhe makes any Writing purporting her Will, and dif- 
poles Legacies to the Value agreed on, tho in Strictneſs of Law ſhe 
cannot make a Will without her Husband's Conſent ; yet this is a 


TE. What is appointed. 
Cro. Car. 36. 


7% weld, Debt on a Bond conditioned, that whereas the Defendant was 
NY about to marry a Widow, and if he ſhould ſurvive, then if within 
Three Months after her Deceaſe he ſhould pay the Obligee 300 J. to 

and for ſuch Uſes as the Wife by any Writing ſhould appoint under 

her Hand and Seal, the Obligation ſhould be void; the Defendant 

pleaded ſhe made no Appointment; the Plaintiff replied, ſhe made a 

Will, and thereby appointed the Payment of ſo much Money, and 

that the Defendant had not paid it; and upon a Demurrer this Repli- 

cation was held good ; for though, properly ſpeaking, a Feme Covert 

cannot make a Will without the Aſſent of her Husband after ſhe 


hath made it, yet this Declaration in a Form of a Will is a good Ap- 
pointment. | — 
Cro. Car. 597. 


Year after her Deceaſe; and the Defendant pleaded, that he did per- 
mit her, &c. this upon a Demurrer was adjudged an ill Plea, becauſe 


he ought to have pleaded more, (v7z.) that he had paid the Money, 
for otherwiſe the whole Condition was-not anſwered, — 


A 


3 Where 


good Appointment, and the Husband is bound by his Bond to perform 


ENS So where the Condition was to permit the Woman whom he was 
2 O . 1. 247. 1 * © C 2 "8 = n ; 
Ce oe. e about to marry to make a Will to ſuch a Value, to be paid within a 


2 AY 
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part II. Who may make a Teſtament, or not. 


Where the Husband conſents that his Wife ſhall make a Will, a 2 Mod. 170: Book 


: little Matter will be ſufficient to prove it ; as for Inſtance, if he tells e end 


tie Executor, that he approves the Choice his Wife made in appoint- 


. ing him Executor: So likewiſe a little Matter will 11190 the Conti- 
nuance of ſuch Aſſent; but it will be needful for the Husband to prove 
his Diſaſſent in a ſolemn Manner. | | 

fit a Woman has Pin-money or a ſeparate Maintenance ſettled on 
her, and ſhe by Management or good Houſe-wifry ſaves Money out of 
W it, (he may diſpoſe of ſuch Money fo ſaved by her, or of any Jewels 
bought with it, by Writing in Nature of a Wul, if ſhe die before 
ber Husband, and ſhall have it herſelf if ſhe ſurvive him, and ſuch 
0 Jewels, c. ſhall not be liable to the Husband's Debts. Pa 1692. 
Uxbert and Herbert. And the Precedent of Sir Paul Neal's Caſe 
was cited to the ſame Purpoſe ; the Wife was allowed what ſhe had 
= ſaved out of her Pin- money againſt the Deviſee of the real Eſtate. 
= Mich. 1694. Milles and JVikes. ON br 


1 Of thoſe who be Deat and Dumb. 


1. Some Perſons are both deaf and dumb; others deaf, but not 
dumb ; and others again dumb, but not deaf. = 
2. Whether he who ts both deaf aud anmb may make a Teſta- 
ment. | 5 ; | | 
3. Whether he may make a Teſtament who is deaf, but not dumb. 
4. Whether be may make a Teſtament who is dumb, but not deaf. 


Y A. / Here it is ſaid, that ſome Perſons cannot make a Teſtament 
VV by Reaſon of the Defect of ſome of their principal Senfes * 5 * Supra ead, part, 9 j 
that we may the better underſtand who thoſe be, we are to note, Ms : 
(1) that ſome Perſons can neither hear nor ſpeak; others can ſpeak, 

but not hear; ſome again can hear, and not ſpeak *. Touching the « Minſing. in g. Item 
firſt Sort, (2) that is to ſay, thoſe which are both deaf and dumb, if furdus. Inftit. quibus 


any be fo by Nature, then can he not make any Kind of Teſtament . 


or Laſt Will *; unleſs it do appear by ſufficient Arguments, that he = L. diſcretis. C. qui 


underſtandeth what a Teſtament meaneth, and that he hath a De- tefta. 1 
"x EVER | | 5 5 x; 1 tem ſurdus. Inſtit. 
bre to make a Teſtament: For if he have ſuch Underſtanding and Gee ven of 5 


Delire, then he may by Signs and Tokens declare his Teſtament ?. mit. teſta. fac. 
It he be not deaf and dumb by Nature, but being once able to hear AT ors ME 
and ſpeak, if by ſome Accident afterwards he loſeth both his Hearing privileg. pid cute. 


: privileg. piæ cauſæ, 
and the Uſe of his Tongue; then in caſe he be able to write, he may c. 9. Hoc ſcilicet 


with h; | : : | uur: ſubintellecto, ut in 
his own Hand write his Teſtament or Laſt Will, and ſo by Mt Orhan * 


ſupply the Defect of Nature *. But if he be not able to write, then is torum Anglicorum 

he in the ſame Caſe that they are which be both deaf and dumb by f>ficiat probatio ju. 

Nature; that is to ſay, if he have Underſtanding, he may make his 80 een 1 * 

Teſtament by Signs, otherwiſe not at all *. | 3 ſepius. eſt dicen- 
um, 


* d. F. Item ſurdus. Inſtit. quibus non eſt permiff. teſla. fie. Dec. in d. L. diſcretis, Tiraquel. de privileg. 


d. c. 15. piæ cauſæ. 


- 


Such (3) as can ſpeak, and cannot hear, may make their Teſte- 
ments, as if they could both ſpeak and hear: And tis not material, 8 
- whether that Defect came by Nature, or otherwiſe *, But there is * Minſing. in d. 5, 
none found ſo deaf, but that he is able to hear ſomewhat, if not the item furdss, 
crying Voice of a Man, yet the loud Voice of ſome Inſtrument, 6 
0 
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=_— Who may make a Teſtament, or not. Part Il. 


: Paul, de caſt & of a Horn, or a Trumpet or a Gun. And if he can ſpeak it is cer. 
We n tain that he could once hear, otherwiſe if he could never have heard 
l . L. diF he could never have ſpoken: For how could he be inſtructed to ſpeak 
1 In d. F. I- . | d5J AER * | k 

tem ſurdus. if he could never hear? 5 f : 
Such (4) as be ſpeechleſs only, and not void of Hearing, if they can 
write, may very well make their Teſtaments themſelves by Writing, 
or may alſo make their Teſtaments by Signs, ſo that the ſame Signs de 


pb. in L. diſcretis. well known to ſuch as then be preſent *, 


By the Civil Law, he who is deaf and dumb from his Birth, ot 
otherwiſe, and who can neither write or read, being incapable of gi. 
ving any Sign of his Will, is incapable of making one; but if one, why 
during the Time that he was neither deaf or dumb, had made a Will 
in due Form, and afterwards happens to fall under thoſe Infirmities, 
tho' this Accident renders him incapable of confirming his Will, or al. 
tering it, yet the Will ſtill ſubſiſts. Haas 

And by the antient Law, he who was deaf and not dumb, and he 
who was dumb and not deaf, could not make a Will, becauſe he who 
was deaf could not hear the Perſons, whoſe Preſence was neceſlary to 
the Making his Will; and he who was dumb could not explain his In- 
tention to the Witneſſes: But with Leave from the Prince they might 
make a Will. 2 Dem. 13. par. 7. 


6. XI. Of a blind Man. 


1. A blind Mau may make a nuncupative Teſtament. 
2. Whether a blind Man may make a written Teftament. 


TE that (1) is blind may make a nuncupative Teſtament, by de- 


1 FT: claring his Will before a ſufficient Number of Witneſſes 


— Hint But (2) he cannot make his Teſtament in Writing, unleſs the fame 
confultiima. C. qui be read before Witneſſes, and in their Preſence acknowledged by the 


eſta. fac. poff. Et Teſtator for his Laſt Will. And therefore if a Writing were deliver- 


| viletur eas adbiberi eq to the Teſtator, and he, not hearing the ſame read, acknowledged 
ebere, quia, com- © 


muni Doctorum opi- the ſame for his Wil], this were not ſufficient ; for it may be that if 


nione, ſolennitatis ſhould hear the ſame, he would not own it é. 
hujus L. adhibenda | | 


eſt vel in teſtamento ad pias cauſas a czco condito ; nec alias quicquam valet. Graff. Theſaur. com. op. $. teſtm. q. 31. 


Ego vero adhæreo Alex. Jaſ. Decio, Sichardo, & aliis in ead. L. hac conſultiſſima, & Tiraquel. qui putarunt hanc ſo- 
lennitatem non eſſe neceſſariam in hujuſmodi teſtamento, ſed ſufficere probationem juris gentium: & hanc opinionem rr. 


cepit generalis regni noſtri conſuerudo. 5 DD. in d. L. hac conſultiſſima. C. qui teſta. fac. poſſ. 


By the Civil Law, Perſons who are blind, whether born ſo, or not, 
may wake a Will, tho' they can neither write or read, for they may 
ſignify their Will, and have it ſet down in Writing; and declare in 
* By the Civil Law the Preſence of * Three Witneſſes, that what they have got reduced 
ic Seven Wings. into Writing, and which was read in the Preſence of the Witneſſes, 
is their Latt Will, which ſhall have its Effect, being ſigned by the 

Witneſſes. 2 Dom. 27. par. 20. : 


: 6. XII. Of Traitors. 


1. Traiters bſe both their Lives, Lands and Goods, and conſe 
quently are inteſtable. 9 8 
4 „„ | 2. Trait 


Part II. ho may. — 4 Teſtament, or or nor. 97 
BE — 
2. Traitors are inteſtable not only from the Time their quei 


tion, hut from the Time of the Crime committed. } 
. AT rafter pardoned aud reſtored” my make bit 7 oftament. 2 


* 


F thoſe who are prohibited to mal Abl 'Teflathents, as Male: 

0 factors Traitors may be firſt mentioned, becauſe they are moſt 

pernicious to the Commonwealth, and are moſt worthy the firſt Place 
in 5 Prnifhients. 0 
Underſtand (1 ) therefore; that een is lawfully: wowicted of 
High Treaſon, by Verdict, Confeſſion, Omlawry or Profentment, be- 
fides the Loſs of his Life, ſhall forfeit to the Prince all his: Govds and 
Chattels, and all ſuch Lands, Tenements and Hereditaments, as he 
ſhall have in his own Right, Uſe, or Poſſeſſion, of any Eſtate or In- 
heritance, at the Time of ſuch Treaſon committed, or at any Time 
after *; and fo conſequently is inteſtable l. Inſomuch (2) that Trai- * Stat. Ed 6. an. 5e 
tors are not only deprived of making any Teſtament, or other Kind © tie 
of Laſt Will, from the Time of cher Conviction ;\ but alſb the Te- ad L. Jul mak, # 
ſtament before made doth by Reaſon of the ſame Conviction become i quis. de injult. teſt, 


void, both in reſpect of Goods, and alſo in reſpect of Lands, Tene- . Vaſa 228 


ments and Hereditaments * . pProgreſſ. lib. 1. 6. j. 
| n. 165. qui maltis 
ampl. hanc conel. ornat. k Stat Ed. 6. an. das c. 11. DD. in d. L. nemo. de leg. 1: ff. & Vaſq. ubi ſupra. 


11 iͤ very true, that one who is attainted or convicted of 'Treaſvn, 
cannot make a Will of Lands or Goods for the Reaſon before-men- 
tioned, (es.) becauſe they are forfeited ; but if he is only indicted, 
and die before Attainder, his Will ſhall be good for both. 

So if (3) any Perſon being atrainted of "Treaſon obtain the Princes 
Pardon, and be thereby reſtored to his former Eſtate; then may he i 
wake his Teſtament, as if he had not been convicted: Or if he L. fl quis. $. qua- 
made any before his Conviction and Condemnation, the fame by Rea- mag. ey — 
ſon of ſuch Pardon recovereth his former Force and Effect, as here- 
after is more fully declared x. n Tnfra 7 part. 5e 
But if a Traitor hath Goods as Fxecutor to another, the 54 are . 


5 WI. ; whence it nen n bay an Goddy he ny make 
f is 1 


. - 


8 XII. of Felons. 


= Felons « 7 Life and Gods, and ſo be muell. 
2. Who ſhall have Felons Lands. | 
3. Whether he that is only indified of Nb may mike bis Teſta , 


mem. 


4. cath be that fande mute may make his Tefament of bis a 
e. 0 


5. Whether a Man, after he is apprebeided fe or Feiny, may make . 
his Teſtament. 
6. Felons Goods not to be ſeiſed before Attainder. 


7. The Teftament of a Fel convited i 17 cola, rhough he "” never | 
executed, 


88 3 


* - 
ao. * ä — 


Who may moke a Teſtament, or i. 


Fart Il. 


1 


1 


— — 


U 


ought to ſuffer 


ſeiſed into the Prince's Hands, and he ſhall have the Profit thereof by 
verb. Robbery. J | 
„ Prerog. Reg. c. the Space of a Year and a Day, and alſo Waſte *: And after. the 
16. Eliz. an. 5. c. Prince hath had it the Vear and the Day and Waſte, the Land ſhall 
14. 
in the County of @locefter, where after: a- Year and a Day the Lands 

and Tenements of Felons ſhall revert to the next Heir to whom it 
»Prerog. Reg. c. 16. Ought to have deſcended, if the Felony had not been committed ?: Or 
in Kent in Gavelkind, whereas it doth deſcend to all the Heir Males, 
equally to be divided, or to the Daughters, where there be no Sons, 
to be divided amongſt them. For there it is ſaid, Th Father 1 
the Bough, and the Son to the Plough *. Felons therefore lawful. 
ly convicted cannot make any Teſtaments, or other Diſpoſitions of 
any Goods or Lands, whereof (as we ſee) the Law hath diſpoſed 
7 Duplici ratione already _ Fa f . tor Tirol 
damnatus ad mor. | 1 3 FR 3 
tem fit inteſtabilis, nimirum, bonorum publicatione, & damnatione ad mortem. Damnatus autem ad mortem naturalem 
efficitur ſervus pœnæ, quod communi opinione nititur, adverſus eos qui exiſtimarunt ingenuum hodie non effici ſervum 
penz hujuſmodi damnatione: ſed procedit prior opinio, ſive quis damnatus fit ſecundum jus commune, five etiam ſecun- 
dum ſtatutum alicujus loci. Jul. Clar. $. teſtm. q. 21. Covar. in Rub. de telta. extr. part. n. 7. Michael Grafl, 
Theſaur, com. op. F. teſtm. q. 16. | 


9-Ecd. C. 16. 


But (3) if any Man be indicted only of Felony, and die before he 
be convicted or attainted, he may make his Teſtament of his Goods, 
Quia non condem- and alſo of his Lands. Or if (4) he be indicted at the Prince's Suit, 
prohibitns. VileStat. and ſo being arraigned upon that Indictment, will not anſwer, but 
R. 3. an. 1. c. 3. ſtandeth mute or dumb, whereupon he is to receive Pain (as it is terms 
5 . 2. ed) Forte and Dure, and be preſſed to Death *: In this Caſe his 
iin Sent pl. Goods only be confiſcate, but not his Lands *; and therefore in this 


Coron. fol. 139,185. Caſe I ſuppoſe he may make his Teſtament of his Lands *. 
Inſt. part. 1. fol.391. 5 | | | | 


* Quia viz, non prohibetur, quod non condemnatur. 


If a Felon (5) be indicted, and afterwards be attainted by Verdict 
or Confeſſion, the Time of the Fact committed compriſed in the In- 


y Perk. tit. Grants, his 


Goods, the Time of his Judgment 7. And therefore if before 
fol. 6. Inft. part. 1. 


fol. 391. Star. de ca. Judgment he do ſell, give, or otherwiſe alienate his Goods, ſuch Sale, 
rallis felonum. vet. Gift or Alienation is good *. Neither (6) may the Sheriff or other 
Mag. Chart. fol. 65. Perſon take or ſeiſe the Goods of any Perſon arreſted and impriſoned, 


t. 2. 40 E. 3. 11. . } | 
1 535 be before the ſame Perſon be convicted or attainted of Felony, accord- 
Dame Hale's Cale. 


Pl. com. fol. 262. dS . | L 0 
- Perkins ubi fapra, Howbeit, if he make his Teſtament before the Condemnation, foraf 


concordat jus Civile, much as the Teſtament is not good before his Death, ſuch Diſpoſi- 


L. poſt contractum. tion being prevented by Judgment or Condemnation is made fruſtrate*; 
ff. de donac. cum di- 


ſinRione tamen, ut inſomuch, that if the (7) Teſtator being convicted of Felony be never 
per Bar, in d. L. executed, for that perhaps he dieth in Priſon, or eſcapeth out of Pr - 


14 2 ſon and dieth naturally; yet is the Teſtament void by Force of the 


e. 3. 8 E. 4. fol. 4 Condemnation, unleſs he do obtain his Pardon, and there withal full 


Brook tit. Forfeiture, Reſtitution to his former Eſtate ©. 
pl. 58, 89. Stanf. pl. 


Coron. fol. 15 2. lib. 5. fol. 110. Foxlie's Caſe. 7 H. 4-11-18. $5.3: d c. Matthæ. de celeb. miſſ. extr. 


© Panos, in Rub. de teſta, extr. Jul. Clar. 5. teſtm. q. 21. Graſſ. $. teſtm. q. 26. Vaſq. de ſucceſſ. reſol, lib. 1. $- 6. 
n. 18. * L. fi quis. F. quatenus, ff. de injuſt, teſta. 


I | gb. XIV. 


dictment is to be regarded in reſpe& of his Lands: But in reſpect of 


ing to the Law, or that the Goods be otherwiſe lawfully forfeited *. 


be reſtored to the chief Lord of the Fee; except in certain Places, az : 


Ds 
3 


CES 


Part II. Who may make. a Teſtament, or not. 99 


* 


C XIV. Of Hereticks. 


1. At Heretick cannot make a Teſtament. = | 
2. Whether, and when doth an Heretick forfeit his Lands or 


Coods. 9 f 
3. Metber is the Teſtament good, if the Heretick were never con- 
vided, 


4. An Heretick may be condenned after his Death. 
5. Mpetber an Heretick, having reclaimed his Hereſy, may make 
a Teſtament. "HE ö 5 


= A N (1) Heretick cannot make a Teſtament . And though by the , Auch. credentes. C. 


Laws and Cuſtoms of this Realm, an (2) Heretick do not for- de haret. Lindw. in 


1 een. | | c. 1. de heret. Vai. 
feit his Lands, unleſs, being delivered to Lay-mens Hands, he be exe- 90 e rw 


cuted for his Hereſy *, nor his Goods, unleſs, being convicted of He- lib. 1. F. ih. n. 23. 
reſy, he be delivered to Lay-mens Hands“: Yet if he be convicted, Simo de Pratis de 


and publickly excommunicated, though not as yet delivered, he can- dub. 1. fle. - s 


not make a Teſtament of his Goods or Chattels *. | * Dokl. & Stud. 2 
| 1 | 1 N « ; ; „ 29. 51. fol 
157. Brook tit. Forfeiture, n. 110... |» Ibidem. _ © Bar ind. Auth. credentes. Graff. 5. teſtm. q. 24. Clar. 


$. teſtm. q. 24. Gabr. com. conf, lib. 4. tit. de teſta. c. 1. Quære tamen p. Stat. 2 H. 5. c. 7. 


If he (3) were never convicted of Hereſy, and yet die an undoubt- 
ed Heretick; in this Caſe it may ſeem that his Teſtament is void in 
reſpect of his Goods; the rather by Force of the Excommunication, 
into the which by Reaſon of his Hereſy he did fall hh fatts,* ; eſpe- * Abolend. de fen. 
cially if in his Life-time he were ſo publickly denounced i: Yea tho fue ext, Lindw. 
he were not ſo denounced, yet (4) ſo odious is the Crime of Hereſy, & infra ead. part. 5. 
that he may be condemned of Hereſy after he be dead; at leaſt the 18 
Exception of Inteſtability may, be oppoſed againſt the Probate of the 2.297. iriheir ex- 
Teſtament . If the (5) Te quo ef 


eſtator reclaim his Hereſy, then he is ob crimen quo eff- 


not inteſtable, although he did not reclaim the ſame before Condem- © quis inteſtabi- 


nation, ſo that he do it before he be delivered to the ſecular Power '. f derum dent Sine 
But howſoever he recover. Ability to make a Teſtament, which re- de Prætis de interp. 
claimeth his Hereſy; yet the Teſtament made by an Heretick, whiles RS. 3 eg 
he perſiſteth in his Hereſy, doth not recover any Force by ſuch Re- = c. Sane profertur. 


cantation *. And if he fall again into the Hereſy, by ſuch Relapſe + ing = W 


he doth incur all the Puniſhments wherennto he was ſubject before; Manichæos. C. de 


neither is his Recantation any more to be accepted . I | hzret. c. urgentis. de 
| EATS ; O ur MTS). HH; | her. extr. Jul, Clar. 
5. hæreſis, n. 21. Ægid. Boſſ. tract. var. tit. de hæret. Bellam. Dec. 677. cum ſeq. x per ea quæ habet Dec. 


in L. 1. de ſecundis nuptiis. C. num. 7. Cardinal. in clem. eos de ſepultur. q. 19. & infra ead. part. 5. 18. Hoc 
tamen jure quo nos utimur, nam jure civili reclamans poſt hæreſin poſt ſententiam ſolum evitat pœnam mortis. Panor. in 


c. pen. de hæret. extr. Boer. deciſ. 343. Boll. tract. var. tit. de hæreticis. v Simo de Prætis de interp. ult. vol. 
li. 2. dub. 1. ſoluc. 4. n. 56. cujus rei ratio eſt, quia teſtm. fuit ab initio nullum. 4 Clar. Boſſ. Carerius, Gril- 


landus, & alii de Hæreticis. 


Nota ; The Statute made 2 H. 5. c. 7. whereby the Forfeiture of 
Lands in Fce-ſimple and Goods and Chattels were given in Caſe of 
Hereſy, ſtandeth repealed by the Statute 1 Fliz. c. 1. The Books 
which ſpeak of Forfeiture are grounded upon the ſaid Statute 2 H. 5. 
which then ſtood in Force; ſaving 5 R. 2. which was before that Sta- 
tute. For neither Lands nor Goods before the Making of that Sta- Libro 5. fol. 25. 1. 
tute of 2 H. 5. were forfeited by the Conviction of Hereſy, becauſe ee thang 
the Proceeding therein is merely ſpiritual, and pro ſalute anime, anagn 049 
in 
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Apoſtat. Summa Ho- 


v. 21. Epiſt. Paul. ad Hebravs e. 6. ver. 6. 


in a Court that is no Court of Record: And therefore the Conyie. 
tion of Hereſy worketh no Forfeiture of any Thing that is temporz] 
eig. of Lands or Good. £4 4 | | 


But now by the Statute 29 Car. 2. cap. 9. the Writ de Heretic 2 


comburendo, with all the Proceedings thereon, and all Puniſhments b. 
Death, in Purſuance of any Eccleſiaſtical. Cenſures, are from thence. 
forth utterly aboliſhed. CNV S 
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1. An Apoſtata cannot make a Teſtament. 
2. An Apoſtata worſe than an Heretich. 
ee ee TS > HHTCS 


\ 
\ 1 


4. The State of the Heretick and of the Apoſtata Ahmidble,* 

6. Eeery Apoſtata is not mnreftable. OO 

FHAx (i) which hath been ſpoken of an Heretick may alſo 
poltat. verified of an Apoſtata*. For he is (2) as bad, or rather works 

ſtienſ. tit. de Apo- : : 5. 

fat. $. qualiter. and more execrable *, For ( 3) an Apoſtata is he which doth wholly 

* Weſenb. in tit. de ſtart back from the Chriſtian Faith, which once he did profeſs, and 

apoſt. C. L. ult. C. 1 4. : . 

— _ © wherein he was once baptized ; and becometh in Profeſſion a 76 or 

a Turk, or ſome other Infidel, approving their deteſtable Rites and 

. e, Superſtitions *: Whereas an Heretick, albeit he do obſtinately perſe- 

t Summa Hoſtenſ, ters me + ee e e ee ar pgs oy SE N 

tit. de. Apoſtat. extr, VETE in his Error, yet he erreth not wholly, but particularly in ſome 

c. non poteſt. 2. q. Part of the Chriſtian Religion. Both in Truth are abominable, and 


, 4, 1 % 0% % 


. aeg the (4) State of either miſerable and damnable. But of the Two the 
Chriltianos. de he- Apoſtata is more horrible; and better were it never to have known 
ret. 6 „ the Way of Truth, than, after the Knowled e thereof, to reject it 
tir, de here, & de Or ſtart away from it. Worthily therefore is the Apoſtata to be as 
„  __ feverely punifhed'ss an Heteten . , c e een 
* 2 Fei. Petr. E. , „ + is et tom nity f 15 

| 7 Panor, in e. 1. de apoſlat. ext. 


„ There (5) be Three Kinds of Apoltaly; Perfidie, lle 
'  Jrregularitatis; one of Misbelief, another of Diſobedienee, the Thir 


* Summa Hoſtienſ, of Irregularity . Apoſtaſy of Misbelief is, when a Man doth utter- 
— 3-4 1y forſake the Chriſtian Belief, as Mention is made before; So did 7. 


lian the Apoſtata, Apoſtaſy of Diſobedience is, when the Subject re- 

fulcth to obey the Jawful Commandment of his Ordinary or Supe- 

„Summa Hoſtien, F1Or *: And fo do many Anabaptifts at this Day. Apoſtaſy of Irre- 
tit. de apoſtat. E- gularity is, When he that hath entered into the Miniſtry, and taken 
piſt. ad Heb. c. 13. 
> c. a nobis de apoſt. Habit only, but in Actions, a Lay-man *. ”' But (6) I ſuppoſe that an 


extr. Apoſtata from Obedience, or from Spiritual Profeſſion, is not diſabled 
© Bar. in Rub. de a- c 


poſta . to make his Teſtament ©, though he be worthily ſubje& to other 


pe quibus Ab. in grievous Puniſhments ©, 
C. 1. de apoſta. extr. 


& Noſtienſ. ſumm, cod. tit. 5. qualiter puniantur. 
3 
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Holy Orders, forſaketh his Spiritual Profeſſion, and becometh not in 


78 3 
* 
FRE, 


| Pare II. Who may make. a Teſtament, or not. 15 101 


6. XVI. Of Uſurers. 


1. J manifeſt Uſurer cannot make a Teſtameni. 
2. Every Uſurer is not inteſtable. 

3. Who is a manifeſt Uſurer. Rs 

a. Whether one Act may make an Uſurer to be manifeſt. es 

5 Whether be be an Uſurer which lendeth for Gain, but doth not 

. receive any more than the Principal. „ 

6. An Uſurer is net inteſtable in England, unleſs he take above 
Ten in the Hundred. for a Tear's Forbearance, or after that 
Rate. 5 

. The Puniſhment for Uſury in England. . 
| 4 A _ feſt Uſurer is not to be buried in any Church or Church. 
yard. 


A Manifeſt (1) Uſurer cannot make a Teſtament : And though he 

make one, it is void in Law concerning Goods and Chattels, 
unleſs he ſatisfy for the Uſury, or put in Caution for Satisfaction to 
be made *. | 


| 128 © C. quanquam. de 
uſur. I. 6. Clar. f. teſtm. q. 26. Michael Graff. Theſaur. com. op. 5. teſtm. q. 33. 


Where it is (2) ſaid, a manifeſt Uſurer, we are to note, that not | 
every Uſurer is excluded from making a Teſtament, but a manifef? * d. c. quanquam. & 
Uſurer only*; that is to ſay, (3) ſuch an One as hath been condemned ibi. Gloſl. & DD. 
for an Uſurer, or hath publickly confeſſed that he hath taken Uſury, 
or is publickly reputed and taken for an Uſurer amongſt his Neigh- 


bours, who are preſumed to know his Life and Conſervation s. The * Gem. & Franc. in 


Verity of the Fact, and Exerciſe of the Trade of Uſury, being the d. c. quanquam. 


Foundation of the Fame and common Opinion that he was an Uſurer®. > Ubi conſtat de ve- 


f ; ritate exercitii uſu- 
In which Cafe he being not only an Uſurer, but a manifeſt Uſurer, arum, & talis veritas 


exerciſing that Trade, not privately only, but publickly, his Teſta- fortificatur per famam 
ment is void in Law': Unleſs he made Reſtitution or Satisfaction Populi ſe illi conſo- 


. . . n , - nant I. > 
for the ſame in his Life-timek, or elſe Caution be entered for Reſti- _ 


tution or Satisfaction to be made after his Death. probationes ſimul 


junctas inducitur pro- 


Panor. conſil. 2. J. 2. i Menoch. de Arbit. Jud. I. 2. caſ. 235. Maſcard. de probac. concluſ. 1418. Alphonſ. 
Villag. Tract. de uſur. q. 35. n. 2 & 3. * Ed. ca. quanquam. de uſur. lib. 6. | Berotus in cap. Quam 
omnibus. de uſur. ext. n. 52. . 


batio manifeſt. quoad ſinem, de quo in c. quanquam. de uſur. 6. Jo. de An. in c. 3. n. 3. de uſur. ext. quem vide n. 4. 


And (4) though ſome are of this Opinion, that a Man cannot be 
ſaid to be a manifeſt Uſurer, unleſs he have divers Times taken U- 


ſury “; yet that Opinion is not held for ſound amongſt the Writers & Bar. in. L. 3. * 


of the Eecleſiaſtical Laws; who think that a Man may be a mani- ſurt. f. 

feſt Uſurer by one only Act, the ſame being publick and manifeſt n. v Card. in clem. eos. 
Again, our Uſurers here in England deal ſo cunningly, under the de ſepal. g. 19. 
Cloak of other Contracts, avoiding the odious Name of an Uſurer, 

and Profeſſion of Uſury, that though they practice nothing more, 

yet (by Reaſon of the Colour wherewith their Actions are dyed, they 

eſcape the Puniſhment of Law) nothing can be more hardly proved, 

than that they be manifeſt Lſurers; ſo that a Man may truly ſay, 

Non deficit jus, ſed probatio: Wherein what Proof is ſufficient in 

this Caſe, over and above the Proofs formerly deſcribed, is left unto 


the Wiſdom of the Judge*. Nevertheleſs (5) it is not ſufficient: in * Menoch. d. Caf. 
D | Law, 35. in prin. & fin. 
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. Realm, as unlawful *: Yet nevertheleſs every Kind of Uſury is not 


v Fleta, lib. 2. c. 50. Manif, eſtus uſurarins eft inteſtabilis 5 


io» - Who may make a Teſtament, or not. Part Il 


Law, to deprive a Man of the Authority or Liberty of Making 4 
Teſtament, becauſe he hath lent his Money or Goods to Uſury, un. 


y Dom. & Franc. in leſs he have taken Increaſe over and above the Principal F. Neither 


2 1 de (6) is it ſufficient to have taken Uſury, and that manifeſtiy, to the 


* 


ſponſ. 116. Effect of Making the Uſurer inteſtable, unleſs he have received above 
37 H. 8. cap. 9. the Sum of“ Ten Pounds for the Loan or Forbeating of an Hundre 


1 Eliz. cap. 3g. Pounds for one Tear, or after that Rate. The Sum of 167. In. 


21 Jac cap. 17. 


13 . for the Forbearance of 1007. for one Vear, is by Virtue of the 


12 Annz, cap. 16. Statute 37 H. 8. and this was reduced to 8 J. per Cent. by the Statute | 2 


21 Jac. cap. 7. and afterwards to 6 J. per Cent. by the Statue 
12 Car. 2. and now by the Statute 12 Anne, tis enacted, that no 
Perſon ſhall upon any Contract take for Loan of Money, or any 
Commodity, above 5 /. for the Forbearance of 100/. for one Year, and 
after that Rate for a greater or leſſer Sum, or for a longer or ſhotter 
Time; and all Bonds, Contracts, Aſſurances, the. for Money lent at 
Uſury, where there ſhall be more taken, ſhall be void, the Of. 
fender ſhall forfeit treble the Value of the Money, Wares, and other 


Things ſo Tent, bargained or exchanged. 


And no Scriveners, Brokers, Solicitors, or Drivers of Bargain, 
ſhall take more than 5 5. for 100/. for one Year, for Brokage or procu- 
ring the Loan or Forbearance of any Sum of Money, and ſo rateably, 
Sc. on Forfeiture of 207. with Coſts of Suit to the King and the lo- 
former, who will ſue for it in the County where the Offence was 
committed. 5 | | 
But tho all Uſury is condemned by the Laws and Statutes of this 


puniſhable with like Penalty. For if any do receive Uſury only af. 
ter the Rate of Ten Pounds in the Hundred for a Year's Forbear- 
ance, or under that Rate, he ſhall only forfeit ſo much as ſhall be 
 Tbid, treſerved or received by Way of Uſury above the Principal ©: But if 
OY any ſhall receive above that Rate, he Goth not only loſe his Princi- 
pal, together with the Intereſt, but is alſo to be puniſhed and cor- 
» Fod. Stat. Eliz, an. rected according to the Laws Eccleſiaſtical *. By (8) which Laws, if 
13. 6. 8. any be a mani fel Uſurer, not only his Teſtament is void, as is afore- 
| ſaid, but his Body, after he is dead, is not to be buried amongſt the 
Bodies of other Chriſtian Men, in any Church or Church-yard, un- 


+9. c. quanquam de of ſuch Goods. ha | 
8 Si quis de uſura convittus fuerit, omnes res ſuas amittat*. 
Norm. c. 20. Inter LIſurarii omnes res, ſive teſtatus five inteſtatus deceſſerit, regis 


leges S. Edw. x 
x Glanvil, lib. 7. c. 16. / + 


til there be Reftitation or Caution tendered according to the Vat 


By the old Laws of King Alfred, &c. it was ordained, that the 
Chattels of Uſurers ſhould be forfeited to the King, their Lands and 
| Inheritances ſhould eſcheat to the Lords of the Fees, and they ſhould 
2 Major c. 1. F. 3. not be buried in the Sanctuary; ö 55 | 
F. . i. $0: + 
E. z. n. 58. Fleta, lib. 2. c. 1. Bra. I. 3. f. 116, 117. 


6. XVII. Of inceſtuous Perſons. 

1. Whether incęſtuous Perſons may give any Thing by their Te. 
ſtament, and to whom. Lb 
2. What Marriages be incęſtuous. 
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Part Il. Who may make a Teſtament, or not. 103 


3. What Degree of Conſanguiniry doth kinder Marriage. 
4. Certain Cuſes wherein 1 Teftators may bequeath ſomething to 
their inceſtuous Children. 


TE (1) who doth contract inceſtuous Marriage is prohibited to 

diſpoſe any Goods or Chattels by his Laſt Will. cither to his * L. fiquis. C. d. in 
Children begotten in ſuch Marriage, or to any other Perſon *; ſaving t. nup. 
to his Children begotten in law ful. Marriage, (if he bave any by a 
former Wife,) or to his Parents, or to his Brother, or Siſter, or to his » d. L. fiquis. Per li- 
Uncle, or Aunt*. By (2) inceſtuous Marriage, in this Place, I under- beros autem intellige 
ſtand ſuch Marriages as are ſolemnized betwixt a Man and a Woman, 1 2 - 
being of Kindred or Alliance the one to the other within thoſe Degr ces & neptem, & dein- 
of Conſanguinity or Affinity within which it is not lawful to marry *; *?? _ . 
that is to ſay, within the Leviticu! Degrees, or the Degrees pro- & per parentes, non. 
hibited by God's Law. The Words of which Law are, ſſ. 7 hou folum patrem & ma- 
ſhalt not uncover the Nakedneſs of a Woman and her Daughter, nei- vm, hm, & as 
ther ſbalt thou take her Son's Daughter, or her Daughter's Dangh- aſcendentes. Aocurſ. 
ter, to uncover her Nakedneſs, for they are ber near Kinſwomen ; * & alit in d. L. 
now in this Prohibition none of the Wife's Kindred are mentioned, d de in uit v0. . 


but her Daughters, and yet her Mother and her Siſter are both com- dub. 1. foluc. 4. n. 9a. 


prehended within the Reaſon thereof, becauſe they are her near Kinſ- * Covar. de ſponſ. & 
N matrim. 2 part. c. 6. 


women. | | $. $. . lex illa. $. in- 
| | | | ceſtus 36. q. . © Leviticus 18, ver. 17. 


But the Wife's Siſter's Daugbter is not within the Levitical De- Peirſen's Caſe, i Inſt. 
grees; and ſo it was adjudged upon Conſideration of the Statute 32 ply 790 16.8. © 
H. 8. c. 38. where a Man married his Wife's Siſter's Daughter; but See Honour verſus 
it was otherwiſe adjudged in May's Caſe, where after the Marriage SE" = RO. 
the Parties were divorced, becauſe the Man married his Wife's Siſter's ? . 9 4 
Daughter; tis true, Serjeant Moor, who reports the ſame Caſe, tells Moor 907. 
us, that ſuch Marriage is not prohibited, becauſe tis not within the 
Levitical Degrees; but the Lord Chief Juſtice * Vaughan held that * Vaugh. Rep. 321. 
to be no Manner of Reaſon, becauſe ſome Marriages muſt be pro- 
hibited which are not mentioned amongſt thoſe Degrees, as the Father 
from marrying lis Daughter, the Grandſon from marrying his Grand- 
mother, and the Uncle from marrying his Brother's or Siſter's 
Daughter. 

The Suit in the Conſiſtory Court of the Archbiſhop of Zork was Feng v. Watkinſon, 
to diſlolve a Marriage between the Husband and his Wife's Siſter's 7 4 8 ; 
Daughter ; Serjeaut Levinz tells us, it was with his Wife's Daugh- 2 L. 254. 
er; and Juſtice Raymond, who reports the ſame Caſe, ſays, it was 
with his $fter s Daughter; but be it as it will, the Sergeant reports, 
that a Prohibition was granted, becauſe it was not within the Levi- 
tical Degrees ; tis true, tis not ſo expreſſy in Words, but tis within 
the ſame Reaſon of the Prohibition in the xviii Chap. ver. 14. where 
the Nephew is expreſly forbid to marry his Fatber s Brother's Wife, 
becauſe ſhe is his Aunt; and for the ſame Reaſon in the principal 
Cale, the Husband mult be prohibited to marry his Wife's Siſter's 
Daughter, becauſe he is her Unele; and in arguing this Matter, one 
of the Judges cited Allingtous Caſe, where it was held incongruous, 

* the Nephew to marry the Aunt, becauſe ſhe, who is ſuperior to 

er Husband in Parentage, maſt be inferior to him in Marriage; but Clement v. Beard, 
the Reaſon is not the ſame where the Uncle marries the * Niece, be- 5 Mod. 448.8.P. o- 
cauſe he is ſuperior to her in both theſe Reſpects. | ——— 
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104 Miho may make a Teſtament, or not. Part II. 


Hill verſus God, The Queſtion in this Caſe was, whether a Man after the Death of 
Vaughan 302. his Wife might lawfully marry Her Siſter ; the Chief Juſtice Vaughan, 
and the whole Court of Common Pleas held, that ſuch Marriage was 
b Levit. 18. v. 18. Unlawful, becauſe tis expreſly prohibited in the" 18th Chapter of Te. 
viticus, for to marry the Wife's Sifter is prohibited in ſaw e Degree 
of Affinity, by theſe Words, (218.) Thou ſhalt not take a Mie ty 
her Siſter to ce her, to uncover her Nakedneſs, beficdes the other 
during her Life; but admitting tis not within the Leoizical Degrees, 


if the Marriage is had after the Death of the Wife, yet tis prohi- = 


128 H. 8. cap. 7. bited by God's Law; now tis declared by Act of Parliament to 
1 be againſt God's Law, (iz.) That no Diſpenſation ſhall be made 
of a Marriage of a Man with his Wife's Siſter, (and the Reaſon 
there given is) becauſe tis againſt God's Law; tis true, that Sta. 
tute was repealed by 1 & 2 Ph, & Mar. cap. 8. but was revived by 
| 1 Eliz. cap. 1. beſides this Marriage is declared to be againſt Gods 
* ogth Canon, Anno Law by the * Canons of King James, which were confirmed by the 
8 Parliament, (£iz.) No Perſon ſhall marry within the Degeees pro. 
 hibited by God's Law, and expreſſed in a Table ſet forth by Au. 
thority in the Tear 1563, and all Marriages otherwiſe made and con. 
tracted, ſhall be adjudged inceſtuous; now a Marriage between a 
Man and his Wife's Siſter is expreſſed in that [Table 
Harri: ver. Hick, So where a Libel was exhibited againſt the Defendant for Inceſt in 
xy 182. marrying his Jife's Siſter; he ſuggeſted for a Prohibition, that his 
COT BED firſt Wife was dead, and that he had a Son by his preſent Wife, to 
whom an Eſtate would deſcend as Heir to his Mother; and that tho 
he pleaded this Matter in the Spiritual Court, yet they proceeded to 
make the Marriage void, and to baſtardiſe the Iſſue; but a Prohibi- 
tion was granted as to that Matter, and that they might proceed to 
puniſh the Inceſt. | | 5 =) 
Collt's Cafe, T. Prohibition, ©c. the Husband ſuggeſted, that he had ſettled his 
Jones 213. Lands on his Children by his preſent Wife, and that he was proſe- 
cuted in the Arches to be divorced, for that ſhe was the Siſter of bis 
firſt Wife; the Conſequence whereof was to make his Children Ba- 
ſtards, and draw the Settlement of his Lands in Queſtion ; but the 
Prohibition was denied; for if it ſhould be granted, then every in- 
ceſtuous Marriage might be ſheltered under the like Pretence ; and 
the Matter being proper to the Juriſdiction of the Eccleſiaſtical Court, 
it ſhall be determined there, though a Temporal Inheritance may 
conſequentially come in Queſtion. * e 
Hains ver. Jg, Libel, Gc. againſt a Man for Marrying his Wife's Siſter's Baſtard; 
$' Mod. 160. he ſuggeſted for a Prohibition, that a Baſtard Daughter was not 
within any of the Leoitical Degrees, either of Conſanguinity or 
Affinity, that the prohibiting a Man to approach % any near of Kin, 
can never be intended of a Baſtard, becauſe ſhe is in Law accounted 
filia populi, and by Conſequence can have no Kin; to which it was 
anſwered, that at the Time when the Leritical Law was given to 
the Iſraelites, there was no Difference amongſt them between 2 
Child born in Adultery and in lawful Marriage; that the Levitical 
Law was founded on the Law of Nature as well as on a politick 
Reaſon to enlarge their Kindred, and to unite their Families ; and 
therefore tis naturally as untawful to marry his Wife's Siſter 's Va- 
ard, as it would be to marry his Wife's Hißer's legitimate Daugb. 
ter; therefore ſuch a Marriage is prohibited by theſe Words, Ad 
2 | +, . proxi mum 


hh E nefts, as legitimate“; albeit the Parents afterwards ſhould be di- * e. cum inhibitio. 
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proximtum Sungui nis m OY The Court inelined to grant a Pro- 
YwtienintheprindpaA eſe // io i ind e 
l —_— (3) BE of this Realm it is declared and. eſtabliſhed to 

. lanful for all Perſons to marry, which be not prohibited by God's 

Law); and that no Prohibition (God s Law excepted) ſhall trouble | 
br inprach any Matriage,, 2ithout the Levitical Degrees. And _ H. 8. an 32. 
nerefore whoſoever doth marry, being prohibited by God's Law, or © 3* 

being within the Leoirical Degrees, cannot. diſpoſe" any Thing by his 

reſtament but to the Perſons above- named; and eſpecially not to 

bis or her Children begotten in ſuch inceſtuous Marriages: Unleſs 

) the Parents were ignorant of the Impediment of fuch Confan= , © _ 
WW ouinity or Affinity *. In which Caſe, the Marriage being publick- = Simo de Prætis de 
Iy ſolemnized, the Children which are born during ſuch their Ig- * N nk 
norance, or the Ignorance of one of them, are by the Eccleſiaſtical oo EE 
Canons capable of all Legacies and all Manner of teſtamentary Be- 


| Mt < 43.5% +$hain fail Chit &. ſi quis. de cland: 
vorced . Or unleſs ſo much only were left unto their ſaid Chil- Ns ans. & 2 


dren, as would ſerve for their competent Suſtentation or Nourifh- Panor. Brook tit. Ba- 


ment *: Or unleſs the Children were appointed bare Executors, with- N 5 „ 

rr = 4 4 , | N E a * Y r i ; 

out any other Benefit. In which Caſes the Teſtament is good d, as, , © Pp 
Wes oo 1 TE | ſal. 2. part. c. 8. 5. 

contrarium tenet Brook tit. Baſtardy, n. 23. & alibi per eundem inter ſuvs caſus, an. 24 Hen. B. quem locum diligen- 


ter obſerves cupio. „ Iſtud ita jure Can. c. cum haberet. de eo qui dux. in ux. ext. quod c. locum habet non 


ſolum in ſpuriis, fed etiam in inceſtuoſis, ut eſt com. op. teſte Decio in c. in præſentia. de prob. ext. n. 39. Gabr. lib. 6. 
de alimen, concl. 1. n. 5. 4 Infra 5. part. F. 7. Petr. Duen. reg. 366. Limit. 9. verb. filius. Simo de Prætis 
de interp. ult. vol: lib. 5. fol. 17. n. 2 Infra 5. part. 5. 7. 1 1 82 


S. XVII. Of a Sodomite. 1 


1. ho is a Sodomite. _ SO LS 
2. A Sodomite cannot make a Teſtament. 3 
3. What if he were never condemned of Sodomitry ? 


= 'A (:) Sodomite, (that is to ſay, he or ſhe that doth commit that,. Re AT 
z icked and horrible Sin againſt Nature *, as did the Spdpmires. die, ace ot 
25 Wicke adn . 8a! 2 ure „ AS did the 0. ZE J, citur, non ſolum illud 
whereof Mention is made in the Holy Scripture ,) is (2) prohibited nefandum peccatum 
to make a Teſtament *, and to bequeath his Goods and Chattels. en "an = 
And albeit he were not convicted, (3) or condemned thereof in his contra naturam cum 
Life-time, yet I ſuppoſe this Exception may be objected eint the Tin; lee 
P bat: F p 1 ſtan X 4, fo 41 e | | .: nio communis eſt, 
robate of the Teſtament *; for that he was inteſtable at the Time of 


8 contra Socin. conten- 
the Fact committed . 


b LE n peccatum non Sodo- 
miam, ſed extraordinariam quandam pollutionem dici debere, quem DD. communiter reprobant, ut refert Vivius, lib. 
com. op. verb. Sodomia. Dec. in L. j. de ſeeundis nuptiis, n. 9. C. Card. in clem. 1. de conſang. & aff. q. 13. 


* Gen. c. C— B06. 08 Inſt. edit. f. compendioſo, n. * * Dec. in L. 1. de ſecundis nup. D. Si- 
mo de Prztis de interp. ult. vol. li. 1. dub. 1. ſoluc. 4. n. 97. Simo de Prætis & Dec. ubi ſupra. Adde Car- 
dinal. in clem, eos de ſepul. 0 | & | 3 


Buggery or Sodomy is the carnal Knowledge of the Body of Man, See Exod. 22. v. 19. 
Woman, or Beaſt, againſt the Order of Nature; it may be commit- E 18. V. 4423. 
ted by a Man with a Man, or with a Woman, or by either Man 
or Woman with a Beaſt; tis Felony by the antient Common aw, 
both in the Agent and patient, unleſs it be in a Boy or Girl under 
the Age of Diſcretion ; and not only he who doth the Act is a prin- 

Cipal Felon, but all thoſe who are preſcnt aiding and aſſiſting the 
Criminal, are likewiſe Principals; and by the Statute * 25 H. S. Cler- 25 H. 8. cap. 6. 
| E e = 1 See 5 Eliz. cap. 17. 
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Mo may make a Teſtament; or not. Part Il 


n * 1 <> 


1 os te. „ 8 43 


— 1 f f | | : — 
gy is taken from the Offenders ; the Words of which'Statute are, y Wi 
any Perſon ſhall commit, Gc. which Word Perſon extends to a . 


mam as well as a Man, 
$. XIX. Of a Libelle. 


1. What is a famous Libel, 
2. A Libeller intęſtable. 


* Famoſum quando- A (1) Famous * Libel is a Writing made to the Infamy of any Man, 
que in malam par- L£ . publiſhed abroad to that End *: And he that (2) is condemy. 
pre 4 umd muſs pe. ed for Deviſing, Writing, or Publiſhing the ſame, is thereby deprive 
1 Placa, epit. Of the Ability of Making a Teſtament, or diſpoſing of any his Good 
— 3 or Chattels ©. - 10 ane en 
Summa Angel. Jum. | Son oly tale E I A 24. 35+. Wn 


6. XX. Of him that killeth himſelf 


IF any Man do willingly kill himſelf, his "Teſtament; if he mad: 

Jus. de eſta. F. I. 2. 1 any, is void ©, both concerning the Appointment of the Executor, 

quiteſt, fac. poſſ. C. and alſo concerning the Legacy or Bequeſt of any Goods; for they 

Vaſq. de ſucceſſ. re- are confiſcate e or | ; — 7 8 

But by the Law of this Realm, the Goods and Chattels of a Feh 
de 605 are not forfeited, till it be found by the Oath of Twelve Men 
before the Coroner ſuper ciſum corporis, or appear upon Record, 

So adjudged H. 27 Elix. B. R. Laughton's Cafe, cited in Foxh 

= Ca; 4 . OT ¶ A 2& 

52 II the Teſtament be of Lands, it ſeems it is not void,  becaule 2 

Inſt. part 3. fol. 5s. Feb de ſe doth not forfeit any Lands of Inheritance *:* For no Man 

Fleta, cap. 36. can forfeit his Lands without an Attainder by Courſe of Law. 

4 Lev. 81 The Forfeiture of the Goods and Chattels muſt relate to the Time 
of the Stroke given, and not to the Death of the Criminal ; and there 
is a Difference between Killing ones ſelf and another, for the firſt is 
againſt the Law of Nature, the other is againſt the Moſaical Law, 
by which Vengeance is to be taken againſt the Manſlayer; but no Ven- 

geance can be had againſt one who kills himſelf, therefore his Goods, Wl 
Sc. are forfeited to the King, who is by this Means deprived of the 
Benefit of a Subject. : 8 8 = 


4 L. fl quis filio. $. e. 


6. XXI. Of him that is outlawed. 


1. An outlawed Perſon loſeth his Goods, and Benefit of the Law: 
2. What if the Aition be perſonal ? . 
3. What if the Action be unjuſt ? 5 
4. Whether an outlawed Perſon may make his Teſtament? 
5. What if the Prince give the Goods to the Executor? [Whether 
ts be therefore chargeable with the Payment of Legacies? 
6. He that is outlawed doth fometime forfeit not Goods only, bu 


Lands alſo. greater 
7: Au outlawed Perſon may make his Teſtament of Lands nut 
' forfeited, 1 | > 


3 8, 4 


9. Certain ot he 
Teſamemm. 


FAN) outlawed Perſon is not only but of the Protection of the 
Prince, and out of the Aid of the Laws of this Realm, but 
alſo all his Goods and Chattels be forfeited to the Prince, by Means 
of the Outlawry * ; although (2) he were outlawed but in an Ac- 
tion perſonal *; And although (3) alſo the Action were not juſt, ne- 
vertheleſs his Goods and Chattels are forfeited, by Reaſon of his 
Contempt in not appearing: For it is a Maxim in the Common 
Laws of this Realm, that he that is outlawed doth forfeit all his 
Goods and Chattels to the Prince, without Diſtinction, whether the 
Action be juſt or unjuſt ®. And therefore (4) it followeth, that he 
iat is outlawed cannot make his Teſtament of his Goods fo for- 
 fcited . Inſomuch that (5) if the Prince, having ſeiſed the forfeit- 
= <4 Goods of the Teſtator, fhould give the fame again to the Execu- 
tor; nevertheleſs the Teſtament js void in reſpect of ſuch Goods; nei- 
ther can the Legataries recover the {ame at the Hands of the Execu- 
tor v: For by the Forfeiture and Seiſin the Property thereof js altered, 
and ſo ceaſing to be the Goods of the Teſtator, do not charge the Exe- 
cutors as Aſſets “. | CEO, LEONID IK 
If (6) the Teſtator be outlawed by an Outlawry for Felony, then 
he doth not only forfcit his Goods and Chattels, but alſo his Lands 
and Tenements, whether they be holden in Fee-ſimple or for Term 
of Life. And he that is thus outlawed can neither make his Teſta- 
ment of thoſe Goods nor of thoſe Lands, for they are none of his. 
But if an Exigent for Felony be awarded againſt a Man, whereby 
he loſeth all his Goods, yet he may make an Executor to reverſe it, 
for there he is not attainted. Rollis Abride. Tit. Execut. V. 
Howbeit (7) I ſuppoſe that he that is outlawed in an Action per- 


ſonal may make his "Teſtament of his Lands, for they are not for- 
feited*. Or if (8) he do aflign Tutors to his Children, (as within 
the Province of Zork and other Places, by Cuſtom there uſed, Pa- 
rents may do,) the ſame Aſſignation is to be confirmed * by the Or- 
dinary to whom the Probate of Teſtaments appertaineth. Or (9) if 
there be any Error or Diſcontinuance in the Suit or Proceſs, by Means 
whereof the Outlawry is reverſed or annulled. Or if the Party out- 
lawed were beyond the Seas at the Time of the Outlawry pronoun- 


= ced*. Or if Three Proclamations were not made, according to the 


Statute lately made in that Behalf, 2/2, one in the open County-Court, 
another at the general Quarter-Seſſion, and the Third at the Church 
or Chapel where the Party Defendant dwdlleth *; in reſpe& whereof 
the Outlawry is reverſed and void. In thefe and like Caſes the Te- 
ſtament is good, notwithſtanding ſuch Outlawry. And ſo it is if Par- 
don be obtained, and he thereby fully reſtored ?. 


t Fitzh. Nat. Br. fol. 
161. Terms of Lawz 
verb. Utlegary. 

c. 3. 
| Terms ubi ſupra: 


k Doct. & Stud. 1. 13 
C. 3. | | 


1 Jul. Clar. 5. teſtm. 
q. 19. Doct. & Stud, 
= x. 6 10. | 


m DoR. & Stud. Jik. 
„ . . 

n DoR. & Stud. lib. 2. 
©. 3. &@ 11D. 1. 6. 6. 


o Terms of Lao, verb. 
Utlegary. 


b Vide quæ ſequun- 
tur hoc F. litera L. 
quo etiam tendit qd" 
{cripſerunt Brook, tit. 
Gard, . 6. & Per- 
kins tit. Grant, fol. 6. 
4 Infra part. 3. F. vij. 
Is enim qui noitrati- 
bus dicitur utlegatus, 
parum differt a rele- 
gato : Cum relegatio 
(hcut utlegatio) ni- 
hil aliud eſt, quani 
exilium temporari- 
um. L. relegati. ff. 
de pœn. Quinimo & 
relegati quandoque 
(prout etiam utlegati) 
bona confiſcata ſunt. 
Jul. Clar. $. teſtm. 


J. 22. Attamen non amittit teſim. faqtionem relegatus quoad bona, fi quæ fitt non confiſcata. Jul. Clar. d. q. 22. 
Quare ficut relegatus, ita etiam utlepatus teſtandi Hcultatem retinet 3 fi gad ſuperſit non proſcriptum, five publicatum. 
Porto bannitys non eſt inteftabilis. Clar. q. 17. Denique nec deportatus ad pias cauſas. Graff. 6. teftm. q. 17. n. g. 


Multo minus efficitur utlegatus inteſtabilis, quogd ea quz yon ſunt applicanga filco. 
eg. * Stat. El. an. 31. c. 3. I. 6 quis, $. quatenus. de injut. geſt. f. 


: 


Where an Executor is outlawed, yet he may maintain an Action, 
but where the Teſtator is outlawed, and an Adion of Debt is 3 
| again 


Ferm of Law, verb. Ut- 
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Who may make. a Tiſtament, or not. Part Il. 


y Cro. Eliz. 850. 5 


March's Caſe, 

5 Rep. 111. 
* 325. S. C. 
Cro. Eliz. 273. 


2 5 Rep. ri. 


—_ tat. 
_ 6 * — K r 


— 
* Cro.Eliz. 575. 8. O. 


againſt his Executor, tis a good Plea for him to plead, that his Te- 
ſtator was outlawed ; but it was otherwiſe adjudged in Bullen and 
Ferois's:Caſe,' as followeth: Sa 

An Action of Debt was brought againſt A. as Executor of B. 4 
pleaded that B. was outlawed at the Suit of H. after Judgment, and 
ſo continued outlawed when he died, and that it is in full Forge; 


and demanded Judgment ſi actio, &c. upon which Plea the Plain- 


tiff demurr'd: And adjudged no Plea, becauſe: the Plea doth not a 


mount to more, but that he hath no Goods: And ſo he anſWereth 


argumentative, and by Implication. - And it was holden that this 


| Plea doth not prove a Nullity of the Will, for then he might have 


pleaded, that he was never Executor. 49 E. 3.5. 29 Afſ. 63. 33 U 
6.27. And an Adminiſtrator or Executor may have divers Goods 
which are not forfeited to the King, as Arrearages of Rent upon att. 


= 


| Eſtate for Life. M. 20 Zac. Robert Bullen verſus Fercis. J. 37 E. 


liz. Rot. 2954. Wolley verſus Bradwell, Huttons Rep. fol. 53, 
36 H. 6 /. 1 Kr. ey ³˙ 
A Man outlawed in a perſonal Action may make Executors, for 


he may have Debts upon Contract which are not forfeited to the King; 


ment, tit. Executor. H. 16 E. 4. fol. 4. 9 H. 6. 20. Brook's Abri 
ment, tit. Outlazory, pl. 49, 54, 59. | 5 | 


ton's Rep. fol. 53. 


and thoſe Executors may have a Writ of Error to reverſe the Outlay- 
ry. M. 43, 44 Elis. B. R. inter“ Shaw and Cuttreſs. Rollis 4 


I 


And if the Teſtator had mortgaged his Land upon Condition, that 
if the Mortgagee pay not at ſuch a Day to him or his Executors 100/. 
that then it ſhall be lawful for him or his Heirs to re-enter, and 
after and before the Day the Teſtator is outlawed, and makes his 
Executors and dies, and at the Day the Mortgagee pays the Money 
to the Executors ; that is Aſſets, and not forfeited to the King. Hal- 

But if 4. takes a Bond in another's Name, and is afterwards out- 
lawed, the King ſhall have the Bond; and it ſhall not be Aﬀets to 


his Executors if he dieth. Adjudged 24 E/iz. Birket's Caſe. Croke, 


part 2. fol. 513. The King verſus Sir Fo. Daccombe's Executors in 
the Exchequer. 4 : DOTS 

So if Leſſee for Years aſſign his Term to another in Truſt for him- 
ſelf, and if Leſſee for Years be outlawed, this Truſt will be forfeited 


to the King. 24 Eliz. Armſtrong's Caſe. Crok. part 2. fol. 513. 


The Teſtator was outlawed for Felony, and his Executor brought 


a Writ of Error to reverſe the Outlawry ; it was objected, that one 


attainted in Felony could not make a Will, and conſequently. an 
Executor ; but if he could, he ſhould only have a Writ of Error to 
reverſe an Outlawry in a perſonal Action, and not in a criminal Caſe, 
as this was; but adjudged, that this Executor ſhall have a Writ of Er- 
ror, becauſe his Teſtator might not be outlawed lawfully, for tis pro- 
bable he might have only Goods and no Lands, and if ſo, then he 
was not duly outlawed; fo that if this Writ of Error would not lie, 
then the Executor might loſe all the Goods; therefore Leonard re- 


ports, that it was adjudged to lie; and my Lord Coke in * Foxley's 
Caſe eites it to be fo adjudged. | * r 


The Plaintiff exhibited a Bill in Equity to be relieved, and to 
have a Debt due to him as Executor, Gc. The Defendant pleaded in 
Bar, that the Plaintiff was outlawed ; but it was over- ruled, e 


3 Wy 
41 v. „ 


— 
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the Plaintiff ſued as e in the Right of another. Vernon 18 5. 
Arend werkus Killigrew: . 0 
1 Debt war brought againſt an Executor, who pleaded, 
that his Teſtator was outlawed, and died outlawed; it was adjudged, 
that this did not prove that the Will was void, becauſe the Plea a- 
mounts to no more, than that no Goods came to the Hands of the De- 
fendant as Executor, to ſatisfy the Teſtator's Debts, they being for- 
feited by the Outlawry ; for if he would have made the Will void, he 
ought to have pleaded, that he never was Executor. I | 
A Perfon outlawed is not incapable of being a Legatary, but he 
cannot ſue for the Legacy, unleſs the Outlawry is reverſed by ſome 
Error or Diſcontinuance in the Suit, or unleſs he was beyond Sea at 
the Time of the Outlawry pronounced, or unleſs there was ſome De- 
fect or Omiſſion in the Three Proclamations required by the * Statute, 31 Eliz. cap. 3. 
or unleſs he hath a * Pardon, in which the Words are to be conſider- e in Mir. 
ed, for by the Outlawry the Legacy is forfeited. n 


$. XXII. Of an excommunicate perſon. 


1. An excommunicate Perſon may make a Teſtament. 
2. Saving in certain Caſes. | 


Hether (1) an excommunicate Perſon may make a Teſtament, 
Vor not, is a Queſtion which hath many Patrons, both of the 
© affirmative and negative Part; howbeit the Affirmative hath more in 
Number, and thoſe alſo greater in Weight or Authority. And this e Gabr. Rom. lib. 4. 
affirmative Concluſion proceedeth, although he be publickly excom- com. concl. tit. de 
municated ; unleſs it is (2) for Hereſy, or manifeſt Ufury, or for Tag um. egg 
ſome other Cauſe for the which he is prohibited to make any Teſta- teſtam. g. 24. * 
ment *: Or unleſs he be excommunicate with that great Curſe, which 3 ag Bl, oe 
is called Anathema, which is not to be inflited but upon great Cauſe, — * 3 


with great Deliberation and Solemnit f. nionis Authores pe- 


ks 1 ne infiniti. 
* Graff, & Duen.' ubi ſupra. © Sed an hic etiam opus fit denunciatione, vide quæ ſuperius dicta ſunt ead. part; 


F. 14. & F. 18. f Socin. Tract. reg. & fall. verb. excommunicatus. 
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Excommunication is a Caſting any Perſon out of the Communion 
of the Church, and in the primitive Times of Chriſtianity, it was a 
Sentence decreed, by and with the Confent of the Church in general 
upon a full Hearing of the Matter, and pronounced by the Biſhop ; 
and by the Cuſtom of this Realm, the Perſon who remained Forty 
Days under this Sentence, was, at the Requeſt of his proper Dioce= 
fan, to be arreſted and impriſoned by a Writ De excommunicato ca- 
Plendo, but firſt there ought to be a Stenificavit, which is the Bi- 
Thops Letter under the Fpiſcopal Seal, ſignifying to the Court of 
Chancery the Contempt of the Party to Holy Church. 
The Forty Days arc to be accounted after the Miniſter hath pub- 
liſhed the Excommunication in the Chureh, which is done by Vir- 
tue of an Inſtrument he hath for that Purpoſe under the Seal of the F. N. B. 62, 6;. 
Eccleſiaſtical Court; and then if the -Perſon excommunicated doth 2 Inf. 189. 
not ſubmit within Forty Days after the ſaid Publication, then after L — 
the Significacit he may be arreſted upon the Capias ; and whilſt he 
15 under this Sentence, he is difabled to do any judicial Act, as to 
ſue, to be a Witneſs, Gc. ſo likewiſe : an Executor or Adminiſtra- 
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wo | Who may make a Teſtament, or not. Part Il 
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tor is excommunicated, he is diſabled to fue as Executor, becauſe 
he who converſeth with a Perſon excommunicate, is himſelf excom- 


$ XXL Of prodigal P erſons. 1 


1. Divers Perſons imeſtable by the Cieil Law, which are u 
 probibited by the Laws and Cuſtoms of this Realm. Y 


t Dc quibus Vigelius | | | 15 | 
in ſus patent gr ng THERS (1) alſo for other Cauſes are forbidden to make their 


2 . Tg FI Teſtaments by the Civil Law : Namely rodigal Perſons o 
T. is co: f. de be- and ſuch as are doubtful of their State of Freedom or Bondage. 
ſta. g. Item prodigus. The Son alſo, fo long as his Father lived, (in whoſe Power he was, 
_— 8 non eſt could not make a Teſtament by the Civil Law *. But ſeeing the 
I. de fat. deteſt. Laws of our Realm are contrary, I ſhall not need to enter into any 


＋ 1 0 poteſtate. Diſcourſe of that Law about theſe Perſons. 
de teſta. 


S. XXIV. Of him that hath ſworn not to make 4 1 


Teſtament. 


1. It is an old Otieſtion, whether he that hath ſworn not to make 
a Teftament, may notwithſtanding make a Teſtament. 1 
2. The greater Part hold the Affirmative. 55 FE 
3. No Cautel under Heaven, whereby the Liberty of making 4 
Teftament may be taken away. | 


53 . N it be needful that the Teftator do expreſly reooke his 
" " FRET | | 128 


II is (1) an old Queſtion, whether he that hath taken an Oath not 
to make a Teſtament, may notwithſtanding make a Teſtament”. 
t Do qua 9. Bar in And (2) although there were many which did hold, that in this Caſe 
L. ſi quis. ff. de leg. he could not make a Teſtament *; yet the greater Number are of the 


3. Jo. And. in c. | inion *, eſteeming 1 ! | 5 
quod ſemel. de reg; contrary Op \ 2 the Oath not to be lawful, and conſe 


jur. 1. n. 6. Bald. Quently not of Force to deprive a Man of the Liberty of making a 


in Auth. hoc inter. '['eſtament *. And therefore if a Man firſt make a Teſtament, and 
2g _ _ then ſweareth never to revoke the ſame, yet notwithſtanding he may 


pendioſe. Verſ. quid make another Teſtament, and thereby revoke the former *. For (3) 
$i quis. Summa Ho- there is no Cautel under Heaven, whereby the Liberty of Making or 
ſtienſ. tit. de ſepul- . . | 8 * 

turis. $. an licitm. Revoking his Teſtament can be utterly taken away % Howbeit it 
Oldrad. conf. 127. (4) the Teſtator will make his Teſtament contrary to his Oath, then 


m Specul. Hoſtienſ. if; : a ; 
on 34 4 i obs it is neceſſary that he revoke his Oath alſo; for the former Teſtament 


ſupra. is not revoked, unlefs the Oath be alfo ſpecially or expreſly revo- 


Bar. in d. L. ſi ked ©: Or at the leaſt, Mention muſt be eſpecially made of the former 
uis. Jul. Clar. 5. 


lam. d. 04. Mi. Teſtament, with the Oath : As for Example, I do now make this Te- 
chael Grafl: F. teſt. ſtament, notwithſtanding my former Teſtament, with the Oath there 


q. 87. Soarez lib. in contained not to revoke the ſame *. For in this Cafe the formel 
rec. ſanten. verb. te- 


ſtam. n. 67. & hæe Teſtament is revoked. And ſo it is, if the ſecond Teſtament be con- 
opinio proculdubio N firmed 
communis eſt, teſti- | 

monio eorundem Clar. Graf. Soarez. Bar. ubi ſupra. cui accedunt etiam Olden. de action. claſſ. 5. in prin. 
Covar. in Rub. de teſta. extr. 2 part. P Bar. Clar. Graff. ubi ſupra. Gabr. lib. 2. com. concl. tit. de jurejurau. 
concl. 1, n. 8. cum infinitis aliis. 4 Far. & Olden. ubi ſupra. + r Jul. Clar. $. teſtam. q. 94. Soarez | 


rec. ſen. ver. teſtam. n. 67. Graſſ. f. teſtam. q 87. ubi dicit hoc eſſe valde notandum. s Menoch. de præſumpt, 
lib, 4. præſump. 166. | i 
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cdrmed with an Oath: For then the former Teſtament, which the Te- 
gator did ſwear not to revoke, is nevertheleſs as effectually revoked, , Jo. Dialed. Duran 
as if the Teſtator had not only made Mention of the Oath, but inte Teſtand. tit, 


3h | pre- de arte Teſtand. tit. 
z ciſely revoked the ſame *. 2 10. c. n. 5. 


E $. XXV. Of him that is at the very Point of Death. 


i. He that is at the Point of Death cannot alerays make his Te- 
ſtament. 1 ON 
2. Nhat if it appear that he is of perfett Mind and Memory? 
z. What if his Words can ſcarcely be underſtood ? = 
4. What if it be doubted whether he be of perfect Mind and Me- 
1 ghee 


5. Whither the Teſtament made at the Point of Death by the 
Motion of another, be good, or not. _” 

6. What if the Perſon be ſuſpected wwho doth ask the Oneſtion? * 

7. They which be extremely ſick do eaſily anſwer (Tea) to any 

 Oueſtion. K 

8. 83 Teſtament is not revoked by the Second, made by) 
him that is ready to die, at the Interrogation of a ſuſpected 
Perſon. | 5 | 

9. Wi gy the Teſtament be good which is made at the Interro- 
gation of a Perſon not ſuetted 5 = 

10. Woat if the fick Man's Meaning do not appear but by his 
bare Anſwer ? _ _ 

11. Whether that Teftament be good, which is written by the 
Kinsfolks of the fuck Man, and afterwards read unto him, 
and be being demanded, whether he be content to have the 
ſame ſtand for his Wilg anſwereth (Tea). 


K 7 Hether (1) he that is at the very Point of Death may make 

a Teſtament, or whether the Teſtament made by him 

when he is half dead be good, or no, may be known by theſe Caſes 
following. | ola ; 

The tirſt Caſe is, when a Man is ſo extreamly Sick, that he is 

nigh dead, yet (2) if it appear by his Geſtures and ſenſible Speeches, 
that he is of good Underſtanding and ſound Memory : In this Cafe 


there is no Queſtion but he may make his Teſtament * for the Integri- IL. quoniam indig- 
ty of the Mind, and not of the Body, is required in the Teſtator ; Un. O. de tee & 
-and the i Joe „ 4 erk ah DD. ibidem. Man- 
and the Liberty ot making a Leſtament doth continue even until the tic. de conjec. ult. 
lait Gaſp *. Inſomuch that (3) if the Teſtator be not able to pro- vol. lib. 2. tit. 6. Si- 
nounce his Words ſo plainly and diſtinctly as he had been accuſtomed, 32 de ar or Rea 
F | p. ult. vol. lib. 2. 
but ſcarcely and with great Difficulty can be underſtood of ſuch as be dub. ut. foluc. 4. 
preſcnt, (his Tongue perhaps being {woln or become tiff; and he un- . V. 
ruly, or otherwiſe diſturbed by Means of his Sickneſs;) yet doth not fia. fe. por. 
the Teſtament therefore loſe his Force or Virtuc *. * L. 4. de ad 
eg. ff. | 
* d. L. 


— quoniam indignum. Simo de Prætis ubi ſupra. Phil. Franc. in Rub. de teſta. lib. 6. Alex. conſil. 33. 
J. H. 7. N | 


imen. 


The ſecond Caſe is, (4) when a Man is at the Point of Death, 
but it doth not appear plainly whether he be of perfect Mind and 


Memory. In which Caſe ſome are of Opinion, that nevertheleſs he ng in grin 


is to be preſumed of perfect Mind and Memory *. Others are of the er. u. g. 
4 contrary 


— 
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a. 
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ſil. 155. vol. 1. 


2 


o p ME H = _— - \ = 
3 by 2 — = Toes EF NY \ 
- r= rr ae oO OTE = 
— wy —_ S þ Ba i — —_ n 
* 0 n — En 1 — 


— . * 
— 22 — 4 
CESS 4 
PRE 
7 4 
8 — > = _ 1 —T— Leo W rt, ey re — 
. 


k ” 
* 
ds 


N 


4 De hac q. conſu- 
las velim Mantic. de 
conject. ult. vol. I. 2. 
tit. 6. & Gab. Rom. 
1. 4. com. concluſ. 
tit. de teſtam. concl. 
2. ubi non paucis 
contentus eſt diſtinc- 
tionibus. 
Paul. de Caſtr. con · 
fil. 155. col. pen. 
vol. 1. Zaſ. conl. 3. 
vol. 1. n. 37. Socin. 
Jun. conſil. 183. n. 
27. vol. 2. qui re- 


magis com. 
ö 
37. vol. 1. ubi at- 
teſtatur hanc op. eſſe 
com. | 
8 Socin. d. conſil. 
183. vol. 2. n. 39. 
Sichard. in L. jube- 
mus. C. de teſta. n. 
7. in fin. | 
* Paul. de Caſtr. in 
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FS. at cum humana. 
c. qui teſta. fac. pol. 
Mantic. de conject. 


dictum temperat, & 


5 partly through the Extremity of the Sickneſs, and partly through the 
Faul. de caſtr. con- Cogitation of imminent Death. Others, more indifferent, do recon. Wl 
cile theſe contrary Opinions, with this Diſtinction: Either the ſick Per. 


tremity, to ſpeak, or be demanded any Queſtion, and therefore they 


fert hanc opin. eſſe Well 


L. hac conſultiſſima. 


ult. vol. lib. 2. tit. 6. n. 10. Socin. Jun. conſil. 
Peckius tract. de teſta. conjug. lib. 1. c. 17. 


rogares num interfeciſſet hominem. conſ. 33. vol. 3. k d. L. jubemus. & DD, ibid. 
ult. vol. lib. 2. tit. 6. n. 9. Covar. in c. cum tibi. de teſta. ext. n. 4. Peckius d. c. 1 


d. confil. 183. n. 34. Zaſ. d. conſ. 3. n. 4. Molineus in addic. ad conſil. Decii 489. ubi non dubitat a fſirmare, De- 
cium & alios contrarium conſil. peſſime conſuluiſſe 


— 


contrary Opinion, comparing him that is in this Caſe to a dead Man 


ſon doth ſpeak fo diſtinctly as he may be underſtood, and then he j; 
preſumed to be of perfect Mind and Memory, and ſo to be in that 
Caſe that he may make bis Teſtament; or elſe he cannot ſpeak fo di. 


The third Caſe is, (5) when he that is at the Point of Death, and 


hardly able to ſpeak fo as he may be underſtood, doth not of his own 
Accord make or declare his "Teſtament ; but at the Interrogation of 


his Executor, and whether he give ſuch a Thing to ſuch a Perſon, 
anſwereth, yea, or, I do ſo. In which Caſe it is a Queſtion of ſome 
Difficulty, whether the "Teſtament be good, or not : - Neither can it 
be anſwered ſimply, either negatively or affirmatively, but diverſly in 
divers reſpe&s *. For (6) if he who doth ask the Queſtion of the Te. 
ſtator be a ſuſpected Perſon , or be importunate to have the Teſtator 
ſpeak , or make Requeſt to his own Commodity *; as if he ſay, Dy 
you make me your Executor? or, Do you give this or that? And there- 
upon the Teſtator anſwer, Tea: In this Caſe, it is to be preſumed 
that the Teſtator did anſwer, Yea, rather to deliver himſelf of the 
Importunity of the Demandant, than upon Intent to make his Will ©; 
becauſe it (7) is for the moſt part painful to thoſe that be in that Ex- 


are ready to anſwer (Yea) to any Queſtion almoſt *, that they may be 
quiet: Which Advantage crafty and covetous Perſons knowing very 

„are then moſt buſy, and do labour to procure the ſick Perſon to 
yield to their Demands, when they perceive he cannot eaſily reſiſ 
them, neither hath Time to revoke the ſame afterwards, being then 
paſſing to another World. And therefore with great Equity and 
Reaſon is that to be deemed for no "Teſtament, when the ſick Perſon 
anſwereth Yea, the Interrogation being made by a ſuſpected Perſon; 
as well in reſpec of Preſumption of Deceit in the one, as of Defe&t 


of Meaning of making of a Teſtament in the other l. And (8) this 


is true eſpecially, when there is another former Teſtament ; for that 


is not to be revoked by a ſecond Teſtament made at the Interrogation 
of another, in Manner aforeſaid *. 1 


144. vol. 2. n. 49. Sichard. in d. L. jubemus. C. de teſta. n. 7. 
i Hic cui moribundus (ait Alex.) reſponderet Ita, etiam ſi inter- 
! Mantic. de conject. 


n m Socin. Jun. 


Adde Menoch. de præſump. 1. 4. fol. 67. verb. quartum. qui hoc 
Decium ſalvat diſtinctionis ope. | = | 55 1 


39 Ul. 8. a Monk came to a Gentleman (who was then ½ extre- 
mis) to make his Will. The Monk asked the Gentleman if he would 
give ſueh a Manor and Lordfhip to his Monaſtry. The Gentleman 
anſwered, Yea, Then, if he would give ſuch and ſuch Eſtates to 
tuch and ſuch pious Uſes. The Gentlemay anſwered, Yea; to 6 

4 Is all, 


ſtinctly as he may be underſtood, and then he is not in Caſe to make 
© PD. in L. Jube- his Teſtament 85 a | e . | 1 | 
mas. 0. mn... R | 
Mantic. de conject. ult. vol. lib. 2. tit. 6. n. 5. Viglius in {$. ſed cum paulatim. Inſtit. de teſt. ord, ubi hoc diſtingiq. 
num fredere conciliat iſtas contrarias leges, nempe L. quoniam indignum, & L. jubemus, c. de teſta, 
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| Part II. Who may make a Teſtament, or mot. 113 
all. The Heir at Law obſerving the Covetouſneſs of the Monk, = 


that all the Eſtate would be given from him, asked the Teſtator, if 
the Monk was not a very Knave: Who anſwered, Yea. Afﬀter- 
ward the Will came in Queſtion, and at a Trial, for the Reaſons 
aboveſaid, it was adjudged no Will. | 

But (9) if the Perſon which maketh the Motion be not any Way 
ſuſpected, and it doth appear withal by ſome Conjectures, that the ſick 
Perſon had a Deſire to make his Will; as if he ſend for his Friend, 
who being come unto him, asketh him whether he make this or that 
Man his Executor, which otherwiſe were to have the Adminiſtration 
of his Goods, if he died Inteſtate; to whom the ſick Perſon anſwereth, 
Yea, or I do make him my Executor: In this Cale the Teſtament is 
good”, albeit it were in Prejudice of another Teſtament made be- 3 
fore *®. But (10) what if it do not appear by any Conjecture, that | 5 4 
the Teſtator had a Meaning to make his Teſtament, and yet no Su- confil. 183. n. 31. 
ſpicion can be conceived againſt the Perſon which demanded the Que- n. in - 3 
tion? Whether is the Teſtament good, if the Teſtator do only an- C1). n. 3. 
ſwer, Lea? I ſuppoſe, that without ſome Conjecture of the Teſtator's * Dec. d. confil. 489. 
Meaning, it is not ſufficient?. And though ſome of good Authority . 3 
do ſeem to hold the contrary, and that it is ſufficient 1; yet I _ EE : ys 
take it, that this Opinion ought to take Place, whenas it doth appear * Mantic. de conject. 


ſufficiently that the Teſtator was of ſound Memory, notwithſtanding 6. Nas —_— _ 


the Extremity of Sickneſs and Propinquity of Death *. | ent 183. vol. 2. n. 
| 3 RA | » 37+ | 
1 Menoch. tract. de przſum. ibid. lib. 4. præſump. 8. n. 28. r Menoch. d. præſump. 8. n. 24. verſic. ſecundus 


caſus ubi extat. 6. Quod cum teſtator vere ſanæ mentis eſt, etſi corpore æger atque infirmus jacet, valet ipſius teſta- 
mentum ad alterius inte rrogationem conditum ; cujus regulæ extenſio tertia eſt, etiamſi non conſtaret hanc teſtatorem, 
ante hanc interrogationem, habuiſſe animum teſtandi. : 


The fourth Caſe is, when the (11) ſick Man's Kinsfolks, or ſome 
other Perſons, do cauſe a Teſtament to be written after their Indi- 
ting, (the fick Man as yet not knowing thereof,) and then after- 
wards the fame being read unto him, and he being demanded, whe- 
ther the ſame ſhall ſtand for his Teſtament, anſwereth, Yea, and 
ſhortly after dieth. In this Caſe the Teſtament is not good *, unleſs * Mantic. de conject. 
the Teſtator had firſt uttered his Meaning to the Writer or Inditer . 3 
thereof , or had requeſted them to write his Will; or unleſs the op. ele magis com. 
Teſtator being of good Mind and Memory, had by plain and expreſs F 
Words, or other apparent Conjectures, confirmed the ſame, and not «gat 3 ju- 


only by anſwering Vea“. |  bemus. C. de teſta. 
5 | | n. 7. Gabr. lib. 4. 
com. conclul. tit. de teſta. concl. 2. n. 13, 17. u Gabriel ubi ſupra. * Mantic. de conject. ult. vol. tit. 6. in fin. 


But what if a Will be brought to the ſick Man, which being read 

over in his Hearing, and he demanded whether the ſame ſhall ſtand 

for his laſt Will and Teſtament, anſwereth, yea; and it doth not ap- 

pear whether the ſame was written and prepared by the Direction 
of the ſick Man, or elſe of his Kinsfolks and Friends? Whether is it 

to be preſumed to have been prepared by his Direction, or by theirs? 
It ſcemeth, by the ſick Man, in Favour of the Teſtament v. But when » Alex. conf. 33 
t appeareth indeed to have been made ready by others; then, albeit the vol. 3, Gabr. 1. 4. ut. 
Teſtator being interrogated to anſwer as before, it is preſumed that pls robe * 
the Queſtion was made by the Suggeſtion of the Executor“; and ſo the fol. 56. n. 6. 885 


Teſtament is not good, as is aforeſaid. Worn gal 8 
N . + &» O. No 
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| FL. XXVI. Of Eccleſiaſtical Perſons. 


1. T2 50 Sorts of Feclefiaftical Perſons, Regular, and Secular, 

2. Who are meant by Regular Perſons. 0 

Religious Perſons compared to Bond- men. 

4. Religious Perſons compared to dead Men. 

5. Who be here meant by Secular Clerks. 13 

6. Eccleſiaſtical Perſons are not fimply prohibited to make their 

| eftaments. =O ; 

7. Ecoleſiaſtical Perſons may make their Teftaments of all Goods 
which they have not in Right of their Church. 

8. Eccleſiaſtical Perſons cannot make their Teſtaments of Things. 
immovable, which they poſſeſs in Right of their Church. 
9. An Eccleſiaſtical Perſon may make his Teſtament of the Glile 

by him ſown. 3 
10. Whether an Eccleſiaſtical Perſon may make his Teftament if 
the Fruits not received. ' © 5 | 5 
11. All Fruits which happen during the Vacation, are due to the 
next Incumbent. £1 aw ; 


UV). 


12. Whether an Eccleſiaſtical Perſon may make his Teſtament if 
all moveable Goods which he hath in Right of his Church. 
13. Some Caſes wherein Eccleſiaſtical Perſous cannot diſpoſe of 

their Goods. 


. 


F (1) Eccleſiaſtical Perſons there be two Sorts, the one Regular, 
3 ad. the other Secular*. By Regular (2) J do underſtand Monks, 
e extr. Friers, and other religious Perſons*; whereot becauſe we have none 
e. z. de teſta. extr. this Day in the Church of England, I ſhall not need to enter into 
any Diſcourſe concerning them. Only this by the Way, that (3) theſe 
religious Perſons, in Reſpe& of their canonical Obeiſance yowed 
. unto their Abbots and Prelates, are in Law compared unto Bond- 
„ Specul. de ftatu Men *, and (4) in Reſpect of their Vow of perpetual Poverty or re- 
Monach, . . nouncing the World, they are compared unto dead Men“: And in 
ef, 3 theſe Reſpects they could not make a Teſtament *. But if a reli- 
© Quod fi quis ſeire ons Man had made a Teſtament before his Entrance into that Pro- 
2 3 was ar? _— me m_ avs = my as : 
abilis, legat Jul. he had been naturally dead*: And if he had made no Teſtamen 
ogy geo when he had nord to ee then the Ordinary might have 
pO way. commited the Adminiſtration of his Goods, as of one that had died 
Ferdinan. Vaſq. de inteſtate s. But it was and is otherwiſe with ſecular Clerks, who al- 
ſucceſſ. progreſſ. lib. beit they be ſometimes comprehended under the Name of religious 
1 abi ſupra. Perſons *; yet the Law diſpoſeth otherwiſe concerning their 'Teſta- 


s Ibidem. Adde Be- ments than of the Teſtaments of religious Perſons!. 
nedictum in rep. c. | 


Ranutius de c. Teſta. & n. 1. fol. 67. > Panor. in Rub. de regular. ext. Ut ſtatim ſequitur hoc 5. 


By (5) Secular Clerks I underſtand Archbiſhops, Biſhops, Deans, 
k Michael Graf. The- Archdeacons, Prebendaries, Parſons, Vicars, and other Eccleſiaſtical 
faur. com. op. h. teſtm. Miniſters or Clergymen®*, Theſe Perſons (6) are in ſome Reſpects pro- 
2 — lar. hibited to make their Teſtaments; but they are not ſimply, forbidden 
lc 1 d cum in Of: Wherefore that we may the better know when they may make a 
ficiis. c. _— d. Teſtament, and when they may not, we are firſt to conſider whether 
fta ett. Coat. ind. the Things whereof they make their Teſtaments do belong unto them 
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ho may make a Teſtament, or not. 
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Part II. 5 5 
in any other Reſpect than in Right of the Church, or of their Ec- 
ical Living”. - 
RN) of ebiy Things than ſuch as are gotten by Right of the 
Church, whether the ſame be left unto them by their Parents, or. 
given by ſome Friend; or whether they got the ſame by their own 
Induſtry, either by Preaching of the Golpel, or by teaching of Roe. 
lars, or other Labour”, of ſuch Things they may freely diſpoſe and 
make their Teſtaments, as well as Lay Perſons? ; although the ſame 
be given or gotten after they be entered into the Miniſtry, and alſo 
after they have obtained ſuch ſpiritual Promotion?. 


dem. Graff: F. teſtm. q. 34. Perkins, tit. Deviſes, c. 8. in prin. 
copis & Cler. Grafl. de F. teſtm. q. 34. n. 2. 


If any Thing do appertain unto them in Right of their Church, 
then we are to conſider whether the ſame be moveable or not. 
| (8) of immoceable Things, as of Houſes, or of Demcans, or of Glebe, 

and ſuch like, Eccleſiaſtical Perſons cannot diſpoſe by their Teſta- 
| ments; nor of the Trees or Fruits growing upon the ſame Demeans, 
or Glebe"; ſaving (9) where the Incumbent, before his Death, hath 
cauſed any of his Glebe-Lands to be manured and ſown at his proper 
Coſts and Charges with any Corn or Grain; for in this Caſe ſuch 
Incumbent may make and declare his Teſtament of all the Profits of 
the Corn growing upon the ſame Glebe-Lands ſo manured and ſown, 
by Force of the Statutes of this Realm. Which Statute is agree- 
able to the Cuſtom of other Nations, namely of France and Spain: 
| The general Cuſtom of which Countries is, that all ſecular Clerks 

may freely diſpoſe of the Fruits and Profits ariſing out of their Bene- 
fices, not only by alienating the ſame whilſt they be yet living, by 
Way of Bargain and Sale, or other Contracts; but alſo by deviſing 
or bequeathing the ſame in their laſt Wills and Teſtaments*. Info- 
much that if the ſaid ſecular Clerks ſhould not alienate the ſame in 
their Life-time, nor deviſe the ſame by their laſt Will, but die inte- 
ſtate; yet, by the ſaid Cuſtom, their Succeſſors in their Benefices ſhould 
not reap the ſame", Which Thing is alſo obſerved here in. England, 
where Clergymen dying inteſtate, the Adminiſtration of their Goods 
is uſually committed, as of other Lay Perſons; by Force of which 
Adminiſtration, the faid Adminiſtrators enter to all thoſe Goods and 
Chattels whereof the ſaid Clergymen dying might make their Wills*. 
And altho (10) heretofore, as well by general Cuſtom of this Realm?, 
as by ſpecial Conſtitution*, it was lawful for Parſons and Vicars, 
after the Feaſt of the Annunciation of the bleſſed Virgin, and in 
ſome Places after the Feaſt of St. Mark*, to make their Teſtaments 
of the Fruits of their Livings, albeit not as yet received, but paya- 
ble that Ycar or the Harveſt following; nevertheleſs by the Statutes 
of this Realm, ſuch Cuſtom and Conſtitution is taken away ; by which 
Statute“, (11) Al! Fruits, Tithes, Oblations, and other Emoluments 
whatſvezer belonging to any Archdeaconry, Deanery, Prebend, Par- 
ſonage, Vicarage, Hoſpital, Mardenſbip, Procofiſhip, or other ſpi- 
ritual Promotion, Benefice, Dignity er Office, (Chaunteries only ex- 
cepted,) growing, riſing or coming, during the Time of the Vacation 
the fame ſpiritual Promotion, belomg to the next Incumbent, and 
0 bis Executors, towards the Payment of the Firſt Fruits. 
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m Ita diſtinguitur in 
d. c. relatum. el. 2. 


* 


® Panor. in d. c. re- 
latum. el. 2. de teſta. 
extr. Flores ult. vol. 
part. 1. fol. 4. 

© d. c. 1. de teſta. 


| extr. & Covar. ibi- 
P Cyn. & alii in Authen. licentiam C. de Epif- 


For 


4 L. jubemus C. de 


ſacroſan. Eccleſ. c. 
cum in Officiis. c. ra- 
latum el. 2. de teſtm. 
extr. Perkins, tit. de- 
viſes, in prin. 
Perkins ubi ſupra. 
Epiſtola cujuſdam li- 
bri qui inſcribitur, 
An Anſwer to an Ab- 
Wy | 
5 Stat. H. 8. anno 28. 
1. 


t Sermient. Tract. de 
reddit. eccleſiaſt. c. 6. 
& c. 8. Veruntamen 
dicta conſuetudo non 


complectitur Epiſco- 


pos; illi enim de 
fructibus Eccleſiaſticis 
per viam ultimæ vo- 
luntatis non diſpo- 
nunt. 

u Sermient. ubi ſu- 
pra. Excipiuntur ta- 
men Epiſcopi; nam 
quoad hos ſervatur 
jus commune Eccle- 
ſiaſticum five Cano- 
nicum. 

* Id quod nemo ne- 
ſcit verſatus in nego- 
tiis forenſibus. 

Y Lindw. in. c. nul- 
lus rector. de conſue- 
tud. lib. 1. provin- 
cial. conſtitut. Cant. 
2 c. cum inter recto- 
res. tit. de conſuetud. 
lib. 1. provincial, 
conſtitut. Ebor. 

2 d. c. nullus. 

d d. c. cum inter rec- 


tores. I. 1. provincial. 
conſtit. Eborac. 


e d. Stat. H. 8. an. 28. c. 11. 
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Who may make a Teſtament, or not. Part I 


Of Goods (12) moveable which an Eccleſiaſtical Perſon poſſeſſeth 
though the ſame were gotten in Right of the Church, or by Means 
of his Eccleſiaſtical Living, he may make his Teſtament, like ay ( 


* Lindw, in d. c. nul- 


Jus, verb. legata, any Other his temporal Goods“; whether ſuch Eccleſiaſtical Perſg 


Doct. & Stud. lib. . be Biſhop, Dean, Archdeaccn, Prebendary, Parſon, or Vicar, certain 
c. 39, 40. Quod ve- Caſes only excepted*®, iz. (13) of Goods which a Biſhop hath con. 


yy Lebe mon with a Dean or Chapter, or which a Dean or Chapter have com. 
Jus regni Angliz: mon to themſelves * 08 which a Maſter or Brethren of an Hoſpital 
N ons or College have alſo amongſt themſelves, in the Right of their 
Kine. Abb. in d. c. Houſe ®; or of Goods which are dedicated to the Service of God, a; 


relatum, el. 2. de Ornaments of the Church'; or of the Eccleſiaſtical Rights not re. 


teſt. extr. 


: Jul. Clar. $. teſtm. ceived, or not due nor payable in the Time of the Incumbency of 
9-27. Graſſ. $.teſtm, the Teſtator, but reſerved to the next Incumbent®: In which Caſes it 


CE atm, cl. 2 is not lawful for Eccleſiaſtical. Perſons to, make their Teſtaments of 


de teſta. extr. Per- ſuch Goods; which Caſes excepted, it is lawful for an Eccleſiaſtical 


Kins, tit, deviſes, in Perſon to declare his Willi, either of the Goods themſelves, (if they 
prin. Doct. & Stud. 


lib. 2. c. 39. remain and are extant,) or of the Money taken for the fame being 
Fitzh. Abridg. tit. ſold. or alienated ”. 
teſtm. n. 1. 128 | i . 
> Perkins. Doct. & Stud. ubi ſupra. i Etymologia eſt, quia hujuſmodi rerum nullum eſt commercium. F. nulliu, 
Inſtit. de rerum à juſ. * d. Stat. H. 8. an. 28. c. 11. Exceptio enim firmat regulam in non exceptis Det. 


in L. 1. de reg. jur. ff. m Iſtud verum jure quo nos utimur: artic. cler. c. 1. Doct. & Stud. lib. 2. c. 39. Secus 


jure can. Panor. in d. c. relatum. el. 2.n. 3. Graff, d. 5. teſtm. q. 34. Jul. Clar. F. teſtm. q 27. 


Not. clauſ. 30 H. 3. It appeareth by many Records in the Reigns of H. 3. and E. 1. 


i fg ng that by the Law and Cuſtom of Eugland no Biſhop could make his 


13 E. 1. m. 21. Rex Will of his Goods or Chattels coming of his Biſhoprick, Oc. without 
licentiam dedit Epiſc. 


the King's Licence ®. The Biſhops, that they might freely make their 


ST * _ Wills, yielded to give to the King after their Deceaſes reſpeQiyely 
Scace. proceſſ. verſ. for ever {ix Things: 1. Their beſt Horſe or Palfry with Bridle and 


Epiſcop. de Bath & 6_ | = . N 
Wells. 21 k. ws £1 Saddle, 2. a Cloak with a Cape, 3. one Cup with a Cover, 4. one 


60. Inſtitut. part. 4. Baſon and Ewer, 5. one Ring of Gold, 6. his Kennel of Hounds, 
fol. 338. 


For theſe a Writ iſſueth out of the Exchequer after the Deceaſe of 
every Biſhop. This Duty is ſometimes called Multura or Mulctura 
de Epiſcopis, ſometimes Monutier, &c. 


S. XXVII. Of Kings. 


1. Examples borrowed out of the Old Teſtament, whereby it 
may ſeem lawful for Kings to give away their Kingdoms. 
2. Certain humane Reaſons tending to the ſame Purpoſe. 
3. Other Examples, taken out of the prophane Hiſtories, of Kings 
which have diſpoſed f their Kingdoms by their Teftaments. 
4. By the Civil and Canon Laws, a King cannot give away Mis 


Kingdom. 5 ES 
5. Whether by the Laws of this Realm, a King may give aw) 
his Kingdom. 


6. An uncertain Concluſion. 


T7 may ſcem lawful for a King by his Teſtament to make his Heir 


whomſoever he ſhall think good, or to leave his Kingdom to 
whom he will, both by God's Law and Man's Law. 5 
By God's Law, becauſe (1) Moſes, a Man to whom God did ſpeak 
as it were Face to Face, left the Principality or Government of the 
: 2 Iſraelites 
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Tiraclites to Foſua , being of the Tribe of rant, and not to „ Dent. e. ult. ver A 
any of his own Tribe, which was the Tribe of Leid. King Da- x Gloſſ. in c. Moſes 
vid likewiſe, a Man after Gods own Heart, did beſtow the Kingdom d 9. 7- 1 
on Solomon , having the ſame Time an elder Son, namely Adoniab *. Rub. de teſtam. lib. 
The ſame Solomon, the wiſeſt Man that ever was, or ſhall be*, whilſt 6. poſt. glof. in d. 
he reigned as King, did give unto Hiram King of Tyrus twenty Ci- © "59g Me; 

ties of the Kingdom of Iſrael, ſituate in the Land of Galilee . verſe. 28. cum se. 
The holy Patriarch Jacob alſo, even he that wreſtled with an Angel *, quent. | 


. . . . 5 * Rod. c. verſic. at. 
deprived his eldeſt Son Reuben of his Birthright, and gave the tame can 1 41 


to the Sons of Foſeph *. 


u 1 Reg. c. 9. verſ. 11. x Genel. c. 22. verſ. 24, &c. 7 Gen. c. 49. 1 Paralip. c. 5. in princ, 


By Man's Law, becauſe (2) the Voice and Will of a Prince hath 
the Force of a Law *; becauſe alſo a King is ſaid to be a mortal [+ fy quod. 75 
God *; and therefore what he commandeth ought to be obeyed with- el.. 
out Reſiſtence b, if it doth not repugn the Law of God immortal *, * Bald. in 6. prete- 


To be a ſhort, if a King might not diſpoſe of his own Kingdom at . & prohib. alie- 


nac. feud. per fee. 


his own Pleaſure, then his State were not ſo good as the State of his der. n. 14. Phat. 82. 
Subject; for the meaneſt Subject may freely diſpoſe of his own “. verl. 6. 


Bald. in auth. hoc 


Beſides which urgent Reaſons, whereby appeareth the Root and Life ds. © ds de. - 


of this human Law, there be ſundry pregnant (3) Examples, which, com. n. 10. quem 
| N 83 f 5 i ] 'Root. h : ſundr Ao velim videas. | 
as Branches ſpringing from that lively Root, have in FLOW” AM, Api e 
and Countries brought both fair and good Fruit; whereby the Force yer. 19. C. f. ver 
and Efficacy of that Law hath been made manifeſt to all the World, 29. | 
. Jad / ino“ Oldr. conſil. 94. 
Let theſe few ſuffice for a Taſte. It is recorded that Attalus, a King in gn. 
in Aſtra the Leſs, did in his Teſtament inſtitute the Roman People Supra ead. part. in 
his Heir, who by Virtue of that Teſtament did enjoy the Kingdom *. 5 3 
Likewiſe that Alexander King of Agypt did bequeath unto the fame tom. illuflr. 3 
Roman People the Kingdom of Alexandria and Ag ypt *®. Ptolemens c. 1. 
the King of Agypr gave away the Kingdom of the Cyrenes . Un- Aer Orae. x. pro 
guinus was King of the Goths by the Appointment of Haldants . 2. c. i. N 
To come nearer, (I mean in reſpect of Place, not of Time,) we may ' Lee C. t. 
read how Praſutagus, one of the Kings of this Realm of Euslaumd, em der 
a little after the Death of Chriſt, did make the Emperor Nero his « Cornel. Tacitus 1, 
Heir Kk. And divers other Kings have done the like l. So that it is 14. Camden. fol. 290. 
neither new nor ſtrange, that Kings have by their J'eſtaments given pai 3 
away their Kingdoms from thoſe who otherwiſe ſhould have enjoyed Gendilis diſp. 2. fol. 
the ſame. | | | | e 
Notwithſtanding, (4) as well by the Civil Law * as by the Canon u gar. & Ange. is E. 
Law ”", (with which the (5) Laws of this our Realm of Fng/and do prohibere. J. plane. 
in this Point ſeem to join ,) it is unlawful for a King to give away ff. quod vi aut clam, 
8 a A : | . ; Jaſ. in L. debitorum. 
his Kingdom from his lawſul Heirs; for the Confirmation Whereof C. de pats. Bald. 


divers Writers uſe divers Reaſons ?. in proœm. de feudis, 
| n. 32. Vaſq. de ſuc- 


ceſ. crea. 5. 26. lin. 3. ® Innocen. Cardinal. Imol. Panor. Jo. de Anan. & alii in c. intellecto. de juretur. extr. 
Felin. in c. dilecti. de major. & ob. extr. o Fitzh. Abridg. tit. deviſe, n. 5. tit. execut. n. 108. hiſce verbis: 


Lopinion de pluis Juſtices & Doctors del Canon & Civil ley, aſſembles in le Eſchequer chambre, quant Roy Henry 


quart moruſt, fuit que il puit fajer teſtam. & legacy des biens que il aver; mez dez biens de Royalme, ceſt aſſavoycr 
ancient Corone & juels, il ne puit. Eodem tendunt quæ a Guliel. Lamberto, viro doctiſſimo, tranſcripta ſunt, ſub hac 
verborum ſerie: Debet vero de jure rex omnes terras & honores, omnes dignitates, & jura, & libertates Coronæ regni 
hujus, in integrum cum omni integritate & ſine diminutione ſervare & deſendere, &c. lib. de priſcis Angl. legib. tit. de 
reg. offic. fol. 130. ? De hac quæſtione conſulas Franc. Hotto. Jur iſconſultorum omnium, quos iſta peperit tas, 
celeberrimum, lib. 1. illuſtr. quæſt. c. 1. | 


| The Biſhops, Lords and Commons aſſented in full Parliament, that 
the King, his Heirs and Succeſſors might lawfully make their Teſta- 
H h ments, 


1 Reg. c. 3. verl.” 
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4 Rot. parl. 16 R. 2. 
n. 10. 1 H. 5. n. 13. 
1 H. 6. n. 18. 10 . 
6. n. 27. Inſt. part. 


4. fo. 335. a. 


r 


3 


Who may make a Teſtament, or not. Part Il. 
ments, and that Execution ſhould be done of the ſame; whereof ſom, 
Doubt was made before % See Rot. par. 1 H. 5. n. 13. the Teſta. 


ment of King Hen. 4. and his Executors refuſed, the Archbiſhop gf 
Canterbury was to grant Adminiſtration, with the Teſtament annexed 


to the ſame, See 1 H. 6. 1. 18. the laſt Will and Teſtament of N. 5. 


10 H. 6. n. 27. 
But (6) amongſt all their Reaſons, I ſee none to induce me to ad. 
venture any farther into the Examination of this deep and dangerous 
Queſtion ; much leſs to proceed to the Concluſion ; not only becauſe 
the ſame, being ſo high an Object, doth far exceed the ſlender Ca- 
pacity of a mean Subject; but alſo for that this Princely Controverſy, 
as it hath ſeldom received ordinary Trial heretofore ; fo hereafter, 
if the Caſe were to be argued in very Deed, very likely it is to be 
urged with more violent Argumens and ſharp Syllogiſms, than by the 
unbloody Blows of bare Words, or the weak Weapons of Inſtruments 
made of Paper and Parchment ; and on the other Side, to be an- 
ſwered with flat Denials of greater Force, and Diſtinctions of greater 
Efficacy, than can procced from any legal or logical Engine; and in 
the End to be decided and ruled by the dead Stroke of uncivil and 


martial Canons, rather than by any Rule of the Civil or Canon 
Law. . | 


Videant quorum intereſt. 
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May be deviſed by 


| 1 L 


The Third Part. 


. + 
1. The Third principal Part divided into Two Numbers. 


2. The firſt Member Threefold. 


N the (1) Third Part of this Teſtamentary 'Treatiſe, there is to 
be ſhewed, firſt what Things, and then How much, the Teſtator 
may diſpoſe or deviſe by his Teſtament. 1 

Concerning the (2) former of theſe, it ſhall not be amiſs to ſpeak 

firſt of the Bequeathing or Deviſing of Lands, Tenements and He- 
reditaments * ; ſecondly, of the Bequeathing or Deviſing of Goods; Infra ead. part. 55. 
and Chattels * ; and thirdly, of the Committing of the Tuition 0 13 
Children, and Cuſtody of their Portions and Rights during their 1g. „ Pet. . 

| Minorities ” | | | © Infra 1 part. FF; 

| 7. 8, &c. 


$. II. Of the Deviſe of Lands. 


1. The Rule of the Deviſe of Lands is negative. 
2. The Exceptions of this Rule are of Two Sorts. 


RUE it is, that this Matter of the Deviſe of Lands, Tene- 
| ments and Hereditaments, within this Realm of England, with 
all Queſtions incident thereunto, is to be determined according to the 
Laws temporal of this Realm, and is not ſubje& to the Rules and 
Deciſions of the Laws Civil or Eccleſiaſtical. 

Touching (1) the Bequeſt or Deviſe of Lands, Tenements and He- 
reditaments, this appeareth to be a true Poſition, and Ground * 
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What Things may be deviſed by Wall. Part Ill 


„ * — 


« e Tareriatie de Able to the Civil Law , and alſo the Laws of this Realm e, that 
„ Lands, Tenements or Hereditaments, cannot be diſpoſed or deviſeg 
|. 2. Feud. Bald. in by Will, but in (2) certain Caſes: Of which ſome are approved by 


* NN Force of certain Cuſtoms * within this Realm ; and ſome by Force c 
c. 10. inprinc. Doct. certain Hatutes s. . 1 
& Stud. I. 1. e. 8. 


Perkins, tit. Deviſe 102, * Infra g. prox. e Infra ead. part. $. 4. 


C. III. Certain Caſes approved by Cuſtom, wherein 
it is lawful to deviſe Lands, Tenements or Heredi. 
taments. 


1. Gavelkind Lands may be deviſed by Mill. 

2. The Canſe wherefore the Cuſtom of Gavelkind did continue. 
3. Burgage Lands deviſable by Will. 184 

4. To whom, and after what Manner Burgage Lands be de: 


viſt a ble d | : n | : 
5. Whether any other Perſon may deviſe Burgage Lands but 4 
Citizen. | 


6. Burgaze Tenure, a Kind of Tenure in Socage. „ 
7. Wore Lirery of Seifmn be needful, where Burgage Land is 
eviſed. 
8. Whether the Fointenant may bequeath his Part of Burgage 
. Land otherzwiſe deviſable. 
9. Of Lands deviſed to certain Uſes. 
10. The Cuſtom of deviſing Lands to Feoffees reformed, 
11. The Cauſe of this Reformation. 
12. The Statute or Add of Reformation. 


THE (i) firſt Caſe, wherein by Cuſtom of this Realm of Eig. 
| land it is lawful for a Man by his Laſt Will or 'Teſtament to 
deviſe or bequeath Lands, 'Tencments or Hereditaments, is this, name- 

ET ly, when Lands, Tenements or Hereditaments, are holden in Gacek 
Dave Vows? Low Lind. For ſuch, by antient Cuſtom, may be given or deviſed b 
verb. Gavelting, & Will b. For (2) after that J/illiam Duke of Normandy had invaded 
ita fepiſime accepi and conquered all England, Kent only excepted, at laſt alſo the Ren- 
j ky Garifoeritis. Tra tiſhmen yielded, but upon Condition, that they might enjoy their an- 

| de repub. Angl. fol. tient Cuſtoms of Gazelkind; which was granted unto them, and ſince 
Lambert Peramby, hath continued. Amongſt which Cuſtoms, being very large and 
lation of Kent, fol. beneficial, this is one; that they which hold Lands in Gageltind, 
23 may give and fell the fame without Licence asked of their Lords; 


7 7 1 | : 
hap Mons = ſaving unto the Lords the Rents and Services due out of the ſame 


ſupra, fol. 416. Tenements k. 

Oro. Car. 561. lt became a Queſtion Auno 15 Car. 1. whether T.ands in Gael. 
Lauraer v. Brees. Find holden in Socage, could be deviſed by Will, (7. e.) whether 
32 H. 8. there was any Cuſtom in Kent before the * Statute of Wills, to ſup- 


port ſuch a Deviſe; and it was inſiſted, that there was ſuch a Cu- 
„ F. N. B. 198. li- ſtom, for * Fitzherlert in his Natura Broevium, tells us, that the 
tera L. Writ Ex grasi querela lies where a Man is ſeiſed of Lands, Oc. in 
Gavelkind, which Time out of Mind hath been deviſable by Mill, 
and accordingly are deviſed ; then this Writ will lie to compel the 
Exccution of ſuch Deviſe; and Mr. Lambert, in his Perambulation 
of Kent, is of Opinion, that Lands held in Gavelkind may be given 
| N | | 1 


. * 1 


part III. What Things may be deviſed by Will. : 121 


| ere by the Word Given it is meant by Will, and Hd is 
J non oy — wr many Wills were produced out of the Regiſters 
ol Canterbury and Rocheſter, where Gazelkind Lands were deviſed 
before the Statute of Wills, (2#2.) in the Reigns of H. 6. Edv. 4. 
and H. 7. and ſome Verdicts by which ſuch Cuſtom was found of 
late Years; and there was a very old Precedent produced out of 
Lambert, which was a Will of Gazeſkind Lands before the Con- 
queſt; and upon a full Evidence there was a Verdict for the Cuſtom 
in that Caſe, and ſo there was in the prefent Cafe. 4 

The (3) ſecond Caſe is, When the Lands or Tenements be hoden 
in Burgage Tenure”, For it is the Cuſtom of divers Cities and Bo- e - 
roughs of this Land, (as in London, Nor, Oxford, c.) (4) that i K 84 
ſuch Perſons as are ſeiſed of Lands, 'Tenements or Hereditaments, Iy- li. 1. c. 7. & 10. 
ing and being in ſuch Cities or Boroughs, as hold the ſame in Burgage | 
Tenure, may by their Teſtaments or Laſt Wills give or bequeath the 
ſame to whom they will, to hold in Fee-ftmple, or in Fee- tail, Or o Brook Abridg. tit. 
for Life, or Years, or otherwiſe: And ſuch Bequeſt or Deviſe is — N 5 
good ?, the Will being lawfully made, and proved before the Ordina- gravi querela. Do: 
ry, as touching the Goods and Chattels bequeathed in the ſame, and > A 5 
inrolled before the Mayor of the ſaid City or Borough % Howbeit, 53 i. . 0 
it is not always neceſſary that the Teſtament be proved before the vincial. conftit. Cant. 
Ordinary, or inrolled, wherein Lands only, and no Goods and Chat- verb de confuetudi- 
tels, are bequeathed *. For in ſome Places, by the Cuſtom there uſed, feodi, cod. c. 
the Deviſee may enter to the Lands deviſed of his own Authority, Fitzher. in 0 Br. 
without any Probate or Inrollment precedent : And in other Places Rhe in d. Br. 
he is to be put in Seiſin or Poſſeſſion by the Bailiff *© Neither is it ex gravi querela. | 
neceſſary that the Will, wherein Burgage Lang is deviſed, ſhould be eee * 
written according to the Form preſcribed in the Statute of Henry the Boe a eit. De- 
Eigith *, the ſaid Land being deviſable before the Making of that vie, n. 43. principal 
Statute, preſcribing a Form of the Deviſe of Lands which could not on bay Bur- 
paſs by Will before the Making of that Statute, as I have formerly UH. 8. 32. cap. 1. 
declared. And it (5) ſeemeth not to be ncedful to the Validity of * Sup. part. 1. . 11. 
the Deviſe in this Caſe, that the Teſtator ſhould be a Citizen or ® 5: | 
Burgeſs of that City or Borough where the Lands or Tenements de- 


viſed do lie: But it is ſufhcient, if the Lands and Tenements be hol- 


den in Burgage *. For that not he only is ſaid to hold in Burgage * Brook tit Deriſe, 


who is a Citizen or Burgeſs of the Place where the Lands or 'Tene- n. 22. 

ments be, and holdeth of the King, or other Lord, Lands or Tene- 

ments lying in the City or Borough, yielding therefore to his ſaid 

Lord a certain yearly Rent: But he alſo that is no Citizen or Bur- 

gels, which holdeth of any Lord, Lands or Tenements in Burgage, 

yielding unto him a certain Rent by the Year ?, Which (6) Tenure / Old Tenures, verb. 
min Burgage is but a Kind of 'Tenure in Socage . Howbeit there is Burgage. 


hes, 0 5 „ 
this Difference betwixt Citizens, Burgeſſes and Freemen, and thoſe , leton t. Bur 


, 2 * £ gage, in princ. 
which be not; that is to ſay, Citizens, Burgeſſes and Freemen may 


bequeath their Burgage Lands to Mortmain, which others cannot 
do. And (7) in ſome Borough, by the Cuſtom thereof, a Man « Brock Abridg. tit. 
may deviſe by his Teſtament, lawfully made; his Lands and Tene— nmr 7+ 38, 41. 
ments which he hath in Fee-limple within the ſame Borough at the 1 
Time of his Death; and by Force thereof the Deviſee, after the c. 10. 
Death of the J'eſtator, may enter into the Tenements to him deviſed, 
to have and to hold to him after the Form and Effect of the Deviſe, 
without any Livery of Seiſin thereof to be made unto him d. But (8) Littleton tit. Bur- 
if there be Two Jointenants in Fee- ſimple within one Borough, where “e. 

| 11 the 


U 
th. 
* * * * ** 
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the Lands and Tenements within the ſame be deviſable by Teſtament, 
if one of the ſaid Jointenants deviſe that which to him belongeth, 
Principal Grounds, and die, this Deviſe or Legacy is void © The Reaſon is, for that 
tl. a0. no Deviſe can take Effect till after the Death of the Teſtator, who 
did bequeath and deviſe the ſame; but by his Death all the Land doth 
by the Law of this Realm come to the Survivor, who neither claim. 
eth nor hath any Thing by Deviſe but of his own Right by the Sur. 
a Princivat Stund. vivor, According to the Courſe of the Law of this Land: And for 
bol. 2 PP. this Cauſe ſuch Deviſe is void *. 

Another (9) Cafe there was alſo ſometimes uſed and praiſed, cf 
deviſing Lands, 'Tenements and Hereditaments, by Wills to certain 
. Uſes, Intents and Truſts: Which Wills or Teſtaments of Land 
| | Tenements and Hereditaments in Feoffees Hands were for the Time 

3 * Stat, H. 8. an.27. accounted and taken for good“. | 4 1 10 wy 
| FOE But (10) this Cuſtom was reformed in many Things, for (11) di- 
vers good Conſiderations: Namely, becauſe by the Common Lay 
of this Realm, Lands, Tenements and Hereditaments, be not de- 

viſcable by Teſtament ; and alſo for that ſuch Deviſes were not on 
hurtful to the Heir of the Teſtator, being many Times thereby diſin- 
herited, but alſo for that divers other Inconveniences did by Reaſon 
thereof inſue; as that the Lords loſt their Wards, Marriages, Relief, 
Heriots, Eſcheats, Aids pur faire fits chivaler, & pur file marier. 
5 Furthermore, by Occaſion of ſuch Wills, and other Conveyances to 
ſecret Intents, Uſes and Truſts, Men could not be certainly aſſured 
of any Lands by them purchaſed, nor knew they againſt whom they 
ſhould ſue their Actions and Executions for their Rights and Titles. 
Beſides this, Men married loſt their Tenancies by the Curteſy, Wo— 
men their Dowries; finally, the Prince himſelf loſt the Profits of the 
Lands of Perſons attainted. For Reformation whereof a Statute 
"Fans 27. Was made in the Time of King Henry the Eighth, and enacted as 
c. 10. _ followethf. | 


The Right and Pe. That is to ſay, (12) © That where any Perſon or Perſons ſtand or 
e, of Tands i c be ſeiled, or at any Time hereafter ſhall happen to be ſeiſed of 
Uſe they are limited, © and in any Honours, Caſtles, Manors, Lands, Tenements, Rents, 
| “ Services, Reverſions, Remainders, or other Hereditaments, to the 

* Uſe, Confidence or Truft of any other Perſon or Perſtns, or of any 

© Body politick, by Reaſon of any Bargain, Sale, or Feoffment, Fine, 

* Recovery, Covenant, Contract, Agreement, Will, or otherwiſe by 
* any Manner of Means whatſoever it be, that in every ſuch Caſe, 
all and every ſuch Perſon and Perſons, and Bodies politick, that 
have or hereafter ſhall have any ſuch Uſe, Confidence, or Truſt, 
in Fee-ſimple, Fee-tail, for Term of Life or of Years, or other- 
wiſe, or any Uſe, Confidence or 'I ruſt in Remainder or Reverter, 
ſhall from henceforth ſtand and be ſeiſed, deemed and adjudged 
in lawful Seiſin, Eſtate and Poſſeſſion of and in the fame Honours, 
Caſtles, Manors, Lands, 'Tenements, Rents, Services, Reverſions, 
Remainders and Hereditaments, with their Appurtenances, to all 
* Intents, Conſtructions and Purpoſes in the Law, of and in ſuch 
like Eſtates as they had, or ſhall have, in Uſe, Truſt or Confi- 
dence, of, or in the ſame. And that the Eſtate, Title, Right and 
Poſſeſſion, that was in ſuch Perſon or Perſons that were or hereat- 
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- any Body politick, be from henceforth clearly deemed and * 
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| ter ſhall be ſeiſed of any Lands, Tenements or Hereditaments, to 
- the Uſe, Confidence or Truſt of any ſuch Perſon or Perſons, or of 
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part III. What Things mah be deviſed by Mil. 


ed to be in him or them that have, or hereafter ſhall have, ſuch 
Uſe, Confidence or Truſt, after ſuch Quality, Manner, Form and 
Condition, as they had before, in or to the Uſe, Confidence or 


Truſt, that was in them. 
« And be it farther enacted by the Authority aforeſaid, That where 


divers and many Perſons be or hereafter ſhall happen to be jointly 
ſeiſed of and in any Lands, Tenements, Rents, Reverſions, Re- 
mainders, or other Hereditaments, to the Uſe, Confidence or Truſt 


of any of them that be ſo jointly ſeiſed, that in every ſuch Caſe, 
he or thoſe Perſon or Perſons, which have, or hereafter ſhall have, 
any ſuch Uſes, Confidence or Truſt, in any ſuch Lands, Tene- 


ments, Rents, Reverſions, Remainders, or Hereditaments, ſhall 
from henceforth have, and be deemed and adjudged to have, only 
to him or them that have, or hereafter ſhall have, ſuch Uſe, Con- 
dence or Truſt, ſuch Eſtate, Poſſeſſion and Seiſin of and in the 
ſame Lands, Tenements, Rents, Reverſions, Remainders, or o- 
ther Hereditaments, in like Nature, Manner, Form, Condition 


and Courſe, as he or they had before in the Uſe, Confidence or 


Truſt of the ſame Lands, Tenements or Hereditaments : Saving 
and reſerving to all and ſingular Perſons, and Bodies politick, their 
Heirs and Succeſſors, other than him or thoſe Perſon or Perſons 
which be ſeiſed, or hereafter ſhall be ſeiſed, of any Lands, Tene- 
ments or Hereditaments, to any Uſe, Confidence or Truſt, all ſuch 
Right, Title, Entry, Intereſt, Poſſeſſion, Rents and Actions, as 
they or any of them had, or might have had, before the Making 
of this Act. 8 i 175 
And alſo ſaving to all and ſingular thoſe Perſons, and to their 
Heirs, which be or hereafter ſhall be ſeiſed to any Uſe, all ſuch 
former Right, Title, Entry, Intereſt, Poſſeſſion, Rents, Cuſtoms, 
Services, and Actions, as they or any of them might have had to 
his or their own proper Uſe, in or to any Manors, Lands, Tene- 
ments, Rents or Hereditaments, whereof they be, or hereafter 
{all be ſciſed to any other Uſe, as if this preſent Act had never 
been had or made; any Thing contained in this Act to the contrary 
notwithſtanding. e p Yo | 
* And where alſo divers Perſons ſtand and be ſeiſed of and in any 


Lands, Tenements or Hereditaments, in Fee-fimple or otherwiſe, 


to the Uſe or Intent that ſome other Perſon or Perſons ſhall have 
and perceive yearly to them, and to his or their Heirs, one annual 
Rent of 'Ten Pounds, or more or leſs, out of the ſame Lands and 
Tenements; and ſome other Perſon, one other annual Rent to 
him and his Aſſigns, for Term of Life or Years, or for ſome other 
ſpecial Time, according to ſuch Intent and Uſe as hath been here- 
tofore declared, limited and made thereof: Be it therefore enacted 
by the Authority aforeſaid, That in every ſuch Caſe, the ſame Per- 
ſons, their Heirs and Affigns, that have ſuch Uſe and Intereſt to 
have and perceive any ſuch annual Rents out of any Lands, Te- 


nements or Hereditaments, that they and every of them, their Heirs 


and Aſſigns, be adjudged and deemed to be in Poſſeſſion and Seilin 
of the ſame Rent, of and in ſuch like Eſtate, as they had in the 
Title, Intereſt, or Uſe of the ſaid Rent or Profit, and as if a ſuffi- 
cient Grant or other lawful Conveyance had been made and exe- 
cuted to them, by ſuch as were or ſhall be ſeiſed to the Uſe or In- 
tent of any ſuch Rent, to be had, made, or payed, according to 
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limited and appointed, upon the Truſt and Intent, for Payment or 


Surety of ſuch Rent. 


— 


c the very Truſt and Intent thereof. And that all and every ſuch 
ce Perſon or Perſons as have, or hereafter ſhall have, any Title, Uf 
and Intereſt, in or to any ſuch Rent or Profit, ſhall lawfully d. 
ſtrain for Non- payment of the ſaid Rent, and in their own Name, il 
make Advowries, or by their Bailiffs or Servants make Cognizance, 
and Tuſtifications, and have all other Suits, Entries, and Remedi 
for ſuch Rents, as if the ſame Rents had been actually and really 
granted to them, with ſufficient Clauſes of Diſtreſs, Re- entry, ot 
* otherwiſe, according to ſuch Conditions, Pains, or other Thing 


And be it farther enacted by the Authority aforeſaid, That 
whereas divers Perſons have purchaſed, or have Eſtate made and 


conveyed of and in divers Lands, Tenements and Hereditaments, 


unto them and to their Wives, and to the Heirs of the Husband, or 
to the Husband and to the Wife, and to the Heirs of their 'T'wo B-. 


dies begotten, or to 


Term of Life of the 
chaſe of any Lands, 


the Heirs of one of their Bodies begotten, or 


* to the Husband and to the Wife for Term of their Lives, or for 


ſaid Wife; or where any ſuch Eſtate or Pur: 
Tenements or Hereditaments, hath been or 


hereafter ſhall be made to any Husband and to his Wife, in Man- 
ner and Form above expreſſed, or to any other Perſon or Perſons 


and to their Heirs and Aſhgns, to the Uſe and Behoof of the ſaid 
Husband and Wife, or to the Uſe of the Wife, as is before rehearſed, 
for the Jointure of the Wife: That then, in every ſuch Caſe, every 
Woman married, having ſuch Jointure made, or hereafter to be 
made, ſhall not claim, nor have Title to have any Dowry of the 
Reſidue of the Lands, Tenements or Hereditaments, that at any 
Time were her ſaid Husband's, by whom ſhe hath any ſuch Join- 


that have the Lands 


* ture, nor ſhall demand nor claim her Dowry of and againſt them 


and Inheritances of her ſaid Husband. But if 


ſhe have no ſuch Jointure, then ſhe ſhall be admitted and inabled 


to purſue, have and 


demand her Dowry, by Writ of Dowry, al- 


ter the due Courſe and Order of the Common Laws of this Realm; 


this Act or any Law 
withſtanding. 


or Proviſion made to the contrary thereof not- 


Provided alway, That if any ſuch Woman be lawfully expulſed 
or evicted from her ſaid Jointure, or from any Part thereof, with- 


out any Fraud or Covin, by lawful Entry, Action, or by Diſcon- 


tinuance of her Husband ; then every ſuch Woman ſhall be in- 
dowed of as much of the Refidue of her Husband's Tenements 
or Hereditaments, whereof ſhe was before dowable, as the fame 


Lands and Tenements ſo evicted and expulſed ſhall amount or ex- 
tend unto. | 


* Provided alfo, 'That this Act, nor any Thing therein contained 


or expreſſed, extend, 
any Woman or Women heretofore being married, of, for or con- 
cerning ſuch Right, Title, Uſe, Intereſt, or Poſſeſſion, as they or 
any of them have, claim, or pretend to have, for her or their 
Jointure or Dowry, of, in or to any Manors, Lands, Tenements, 
or other Hereditaments, of any of their late Husbands, being now 


dead or deceaſed; an 
notwithſtanding. 
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or be in any wiſe hurtful or prejudicial to 


y Thing contained in this Ad to the contrary 


« provided 
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part III. - What Things may be deviſed H) Hill. 
d Provided alſo, That if any Wife have, or hereafter ſhall have, 


any Manors, Lands, Tenements or Hereditaments, unto her given 


or aſſured after Marriage for Term of her Life, or otherwiſe in 


ointure, except the ſame Aflurance be to her made by Act of Par- 
liament, and the ſaid Wife aſter that fortune to over: live the ſame 
her Husband, in whoſe Time the ſaid Jointure was made or aſſured 
anto her; that then the ſame Wife, ſo over-living, ſhall and may 


at her Liberty, after the Death of her ſaid Husband, refuſe to have 


and take the Lands and Tenements fo to her given appointed, or 
aſſured, during the Coverture, for Term of her Life, or otherwiſe 
in Jointure, except the ſame Aſſurance be to her made by Act of 
Parliament, as is aforeſaid; and thereupon. to have, ask, demand 
and take, her Dowry by Writ of Dowry, or otherwiſe, according 
to the Common Law, of and in all ſuch Lands, Tenements and He- 
reditaments, as her Husband was and ſtood ſeiſed of in any State of 
Inheritance, at any Time during the Coverture; any Thing con- 
tained in this Act to the contrary in any wiſe notwithſtanding, 

« Provided alſo, That this preſent Act, or any Thing therein con- 
tained, do not extend, or be at any Time hereafter interpreted, ex- 
pounded or taken, to extinct, releaſe, diſcharge-or ſuſpend, any Sta- 
tute, Recognizance, or other Bond, by the Execution of any Eſtate 
of or in any Lands, Tenements or Hereditaments, by the Authority 
of this Act, to any Perſon or Perſons, or Bodies politick ; any Thing 
contained in this Act to the contrary thereof notwithſtanding. 

e And foraſmuch as great Ambiguities and Doubts may ariſe of the 


Validity and Invalidity of Wills heretofore made of any Lands, 'Fe- 


nements and Hereditaments, to the great Trouble of the King's Sub- 
jets; the King's moſt Royal Majeſty, minding the Tranquility and 
Reſt of his loving Subjects, of his moſt excellent and accuſtomed 
Goodneſs is pleaſed and contented, that it be enacted by the Au- 
thority of this preſent Parliament, That all Manner of true and juſt 
Wills and Teſtaments heretofore made by any Perſon or Perſons de- 
ceaſed, or that ſhall deceaſe before the firſt Day of May, that ſhall 
be in the Year of our Lord God 1536. of any Lands, Tenements 
or other Hereditaments, ſhall be taken and accepted as good and ef- 
fectual in the Law, after ſuch Faſhion, Manner and Form, as they 
were commonly taken and uſed at any Time within Forty Years 
next afore the making of this Act; any Thing contained in this Act, 
or in the Preamble thereof, or any Opinion of the Common Law, 
to the contrary thereof notwithſtanding. 5 

* Provided always, That the King's Highneſs ſhall not have, de- 
mand, or take any Advantage or Profit, for or by Occaſion of the 
executing of any Eſtate only by Authority of this Act, to any Per- 
ton or Perſons, or Bodies politick, which now have, or on this Side 
the ſaid firſt Day of May, which ſhall be in the Year of our Lord 
God 1536. ſhall have, any Uſe or Uſes, Truſts or Confidences, 
in any Manors, Lands, Tenements or Hereditaments, holden of 


the King's Highneſs, by Reaſon of primer Seifin, Livery, Ouſter 


le maine, fine for Alienation, Relief, or Heriot : But that Fines 
for Alienations, Reliefs and Heriots, ſhall be payed to the King's 
Highneſs. And alſo Liveries and Ouſter le maines ſhall be ſued 
for Uſes, Truſts and Confidences to be made and executed in Poſ- 
ſeſfon, by Authority of this Act, after and from the ſaid firſt Day 
of May, of Lands and Tenements, and other Hereditaments 8 
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| ſhall not be prejudicial to the King's Highneſs for Wardſhips of 


8 ** 


of the King, in ſuch Manner and Form, to all Intents, Conſtruc. 
tions and Purpoſes, as hath heretofore been uſed or accuſtomed by 
the Order of the Laws of this Realm. Sn pt bb 
provided alſo, That no other Perſon or Perſons, or Bodies pol. 
tick, of whom any Lands, Tenements or Hereditaments, be cr 
hereafter ſhall be holden, mediate or immediate, ſhall in any wise 
demand or take any Fine, Relief, or Heriot, for or by Occation of 
the executing of any Eftate by the Authority of this Act, to any 
Perſon or Perſons, or Bodies politick, before the ſaid firſt Day df 
May, which ſhall be in the Year of our Lord God 1536. 
And be it enacted by the Authority aforeſaid, That all and fin. 
gular Perſon and Perſons, and Bodies politick, which at any Time 
on this Side the ſaid firſt Day of May, which ſhall be in the Year 
of our Lord God 1 536. ſhall have any Eſtate unto them executed 
of and in any Lands, Tenements or Hereditaments, by the Autho. 
rity of this Act, ſhall and may have and take the ſame or like Ad. 
vantage, Benefit, Voucher, Aid-prayer, Remedy, Commodity and 
Profit, by Action, Entry, Condition or otherwife, to all Intents, 
Conſtructions and Purpoſes, as the Perſon or Perſons ſeiſed to their 
Uſe, of or in any ſuch Lands, Tenements or Hereditaments ſo 
executed, had, ſhould, might or ought to have had, at the Time of 
the Execution of the Eſtate thereof, by the Authority of this Ad, 
againſt any other Perſon or Perſons, of or for any Waſte, Diſſeiſn, 
Treſpaſs, Condition broken, or any other Offence, Cauſe or Thing, 
concerning or touching the ſaid Lands or Tenements fo executed 
by the Authority of this Act. = 5 

* Provided alſo, and be it enacted by the Authority aforeſaid, 
That Actions now depending againſt any Perfon or Perſons, feiſed 
of or in any Lands, Tenements or Hereditaments, to any Uſe, 
Truſt or Confidence, ſhall not abate, ne be diſcharged, for or by 
Reaſon of executing of any Eſtate thereof by Authority of this 
Act, before the faid firſt Day of May, which ſhall be in the Year 
of our Lord God 1536. any Thing contained in this Act to the 
contrary notwithſtanding. 3 
provided alſo, That this Act, or any Thing therein contained, 


n e n EY 


Heirs now being within Age, nor for I. iveries or for Ouſter le 
mains, to be ſued by any Perſon or Perſons now being within Age, 
or of full Age, of any Lands or Tenements unto the fame Heir or 
Heirs now already deſcended; any Thing in this Act contained to 
the contrary notwithſtanding. 
Provided alſo, and be it enacted by the Authority aforeſaid, That 
all and ſingular Recognizances heretofore knowledged, taken or 
made to the King's Uſe, for or concerning any Recoveries of any 
Lands, Tenements or Hereditaments, heretofore uſed or had by 
Writ or Writs of Entry upon Diſſeiſin in de poſt, ſhall from hence- 
forth be utterly void and of none Effect, to all Intents, Conſtruc- 
tions and Purpoſes, _ i — 
* Provided alſo, That this Act, nor any Thing therein contained, 
be in any wiſe prejudicial or hurtful to any Perſon or Perſons born 
in Males, or the Marches of the ſame, which ſhall have any E- 
ſtate to them executed by Authority of this Act in any Lands, Te- 
nements, or other Hereditaments within this Realm, whereof an 
other Perſon or Perſons now ſtand or be ſeiſed to the Uſe of nf 
I {uct 


Patt III. What Things may be deviſed by Mil. 127 : 


« {ach Perſon or Perſons born in Vales, or the Marches of the 
« fame: But that the ſame Perſon or Perſons born in Wales, or the 
« Marches of the ſame, ſhall or may lawfully have, retain and keep 
« the ſame. Lands, Tenements or Hereditaments, whereof Eſtatc 
« (hall be ſo unto: them executed by the Authority ef this Act, ac- 
« cording to the Tenor of the ſame; any Thing in this Act contained, 
« Or any other Act or Proviſion heretofore had or made, to the 
« contrary notwithſtanding. 

Before this Statue was made, if Lands were limited to one and 
his Heirs to the Uſe of another, the Cæſiui que Uſe might take the 
profits; and the Perſon in whom the Freehold was veſted was to 
make Eſtates according to the Direction of the Ceſtni que Uſe, who 
had only a bare Truſt, and had no Remedy againſt the other for a 
Breach of Truſt, but only in Chancery; but now by this Statute the 
Poſſeſhon is transferred to him who hath the Uſe, and what ever E- 
fate a Man hath in the Uſe, the ſame he hath in Poſſeſſion. 

But ſeveral Things are required to the Execution of an Uſe with- 1 Rep. 126, 136. 
in this Statute: The firſt is, that ſome Perfon ſhould be ſeiſed: But 
the King, a Corporation, an Alien, one attainted, Gt. cannot be ſeiſed 
to the Uſe of another; nor Tenant «in Tail, Tenant by the Curteſy 
or in Dower; the Ceſtus que Uſe muſt be in * Being; there mult be 
an Uſe likewiſe in Being, either in Poſſeſſion, Remainder, or Rever- 

ſion, &c. And where one conveys Lands to another by Fine, Feoff- 
ment, or Common Recovery, to the Uſe of his Laſt Will, and after- 
wards by his Will declares the Uſes, Oc. this he may do without 
any Conſideration either of Kindred or Money. | 


It ſeems that Copyhold Lands are not within this Statute, becauſe Coke, Copyholder, 


the Transferring the Poſſeſſion to the Uſe by the Operation of Law, Seck. 54. 


without the Allowance of the Lord and the Agreement of the Te— 
nani, would be to the Prejudice of both. 


See 11 &12 Will. 
cap. 10 


SECT. IV. 


Certain Caſes wherein by the Statutes of this Realm it 


ts lawful to deviſe Lands, Tenements, or Heredita- 
ments. 1 


Na W follow certain other Caſes authoriſed by the Statutes of 
this Realm of England, wherein it is lawful to bequeath or 
deviſe Lands, Tenements and Hereditaments by Will, ſometimes 
wholly, and ſometimes in Part only, or ratably, according to the Na- 
ture of the Tenure of ſuch Lands, Tenements and Hereditaments, as 


in the ſame Starutes, which I have here fet down at large, - doth 
appear. \ 


1 
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An Ad declaring how, by the King's Grant, Lands, T » 
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nements and Hereditaments may be by Will, Teſtament, 
or otherwiſe, diſpoſed ; and concerning Wards and pri. 
mer Setſin, &C. 5 b 0 


W HERE the King's moſt Royal Majeſty, in all the Time 

of his moſt gracious and noble Reign, hath ever been mer- 
ciful, loving and benevolent, and a moſt gracious Sovereign Lord, 
unto all and ſingular his loving and obedient Subjects, and at many 
Times paſt hath not only ſnewed and imparted to them generally, 
by his many and often, great and beneficial Pardons, heretofore by 
Authority of his Parliaments granted, but alſo by divers other 
Ways and Means, many great and ample Grants and Benignities, 
in ſuch wiſe, as all his ſaid Subjects have been moſt bounden, to the 
utmoſt of all their Power and Graces by them received of God, to 
render and give unto his Majeſty their moſt humble Reverence and 
obedient Thanks and Services, with their daily and continual 
Prayer to Almighty God, for the continual Preſervation of his moſt 
Royal Eſtate in moſt Kingly Honour and Proſperity : Yet always 
his Majeſty being replete and endowed by God with Grace, Good- 
neſs and Liberality, moſt tenderly conſidering that his ſaid obedient 
and loving Subjects cannot uſe or exerciſe themſelves according to 
their Eſtates, Degrees, Faculties and Qualities, or bear themſelves 
in ſuch wiſe, as that they may- conveniently keep and maintain their 
Hoſpitalities and Families, nor the good Educations and bringing 
up of their lawful Generations, which in this Realm, Laud be to 
God, is in all Parts very great and abundant ; but that in Manner 
of Neceſlity, as by daily Experience is manifeſted and known, 
they ſhall not be able of their proper Goods, Chattels, and other 
moveable Subſtance, to diſcharge their Debts, and after their De- 
grees ſet forth and advance their Children and Poſterities: W here- 


fore our ſaid Sovereign Lord, moſt virtuouſly conſidering the Mor- 


tality that is to every Perſon, at God's Will and Pleaſure, moſt 
common and uncertain, of his moſt bleſſed Diſpoſition and Libe- 
rality being willing to relieve and help his ſaid Subjects in their 
ſaid Neceſſities and Debility, is contented and pleaſed, that it be or- 
dained and enacted by the Authority of this preſent Parliament, in 
Manner and Form as hereafter followeth : That is to ſay, That all 
and every Perſon and Perſons, having, or which hereafter ſhall 
have, any Manors, Lands, 'Tenements or Hereditaments, holden 
in Socage, or of the Nature of Socage-Tenure, and not having any 
Manors, Lands, 'Tenements or Hereditaments, holden of the King 
our Sovereign Lord by Knight's Service, by Socage-Tenure 1n 
chief, or of the Nature of Socage-Tenure in chief, nor of any 
other Perſon or Perſons by Knight's Service, from the 2oth Day 
71ily in the Year of our Lord God 1540. ſhall have full and free 
Liberty, Power and Authority, to give, diſpoſe, will and deviſe, 
as well by his Laſt Will and Teſtament in Writing, or otherwiſe 
by any Act or Acts lawfully executed in his Life, all his ſaid Ma- 


nors, Lands, Terements or Hereditaments, or any of them, at 
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* deviſed, in ſuch and like Manner and Form as hath been uſed y 
any Heir or Heirs before the making of this Statute. And ſaving 
and reſerving alſo Fines for Alienations of ſuch Manors, Lands, 
Tenements or Hereditaments, holden of the King our Sovercign, 
Lord, in Socage, or of the Nature of Socage-'Tenure in Chief, 


his free Will and Pleaſure; any Law, Statute, or other Thing : 


heretofore. had, made or uſed to' the contrary notwithſtanding. 
« And that all and every Perſon and Perſons having Manors, 


Lands, Tenements or Hereditaments, holden of the King our So- ' 


vereign Lord, his Heirs or Succeſfors, in Socage, or of the Na- 
ture of Socage-Tenure in Chief, and having any other Manors, 


Lands, Tenements or Hereditaments, holden of any other Perſon 
or Perſons in Socage, or of the Nature of Socage-Tenure, and 
not having any Manors, Lands Tenements or Hereditaments, hol- 
den of the King our Sovereign Lord by Knight's Service, nor of 


any other Lord or Perſon, by like Service, from the Twentieth 


Day of July in the Year of our Lord God 1540, ſhall have 
full and free Liberty, Power and Authority, to give, will, diſpoſe 


and deviſe, as well by his Eaſt Will or Teſtament in Writing, 


or otherwiſe by any Act or Acts lawfully executed in his Life, all 


his ſaid Manors, Lands, Tenements and Hereditaments, or any of 


© them, at his free Will and Pleaſure; any Law, Statute, Cuſtom, 
or other Thing heretofore had, made, or uſed, to the contrary 
notwithſtanding. Saving alway, and reſerving to the King our So- 
vereign Lord, his Heirs and Succeflors, all his Right, Title and 
- Intereſt of primer Seiſin, Reliefs, and alſo all other Rights and 
Duties for 'Tenures in Socage, or of the Nature of Socage-Tenure 
in Chief, as heretofore. hath been uſed and accuſtomed ; the ſame 
- Manors, Lands, 'Fenements or Hereditaments, to be taken, had and 
ſued out of and from the Hands of his Highneſs, his Heirs and 
Succeſſors, by the Perſon or Perſons to whom any ſuch Manors, 
Lands, Tenements or Hereditaments, ſhall be diſpoſed, willed or 


A 


whereof there ſhall be any Alteration of Freehold or Inheritance 
made by Will, or otherwiſe, as 1s aforeſaid. 1 
* And it is farther enacted by the Authority aforeſaid, That all and 
ſingular Perſon and Perſons, having any Manors, Lands, Tenements 
or Hereditaments, of Eſtate of Inheritance, holden” of the King's 
Highneſs in Chief, by Knight's Service, or of the Nature of Knight's 


Service in Chief, from the ſaid twentieth Day of July, ſhall have, 
full Power and Authority, by his laſt Will by Writing, or other- 
| wife by any Act or Acts lawfully executed in his Lite, to give, 
diſpoſe, will or aſſign two Parts of the ſame Manors, Lands, Te- 


nements or Hereditaments, in three Parts to be divided, or elſe as 
much of the ſaid Manors, Lands, Tenements or Hereditaments, 
as ſnall extend or amount to the yearly Value of two Parts of the, 
lame, in three Parts to be divided, in Certainty, and by ſpecial Di- 
viſions, as it may be known in Severalty, to and for the Advance- 
ment of his Wife, Preferment of his Children, and Payment of 
his Debts, or othewiſe at his Will and Pleaſure ; any Law, Sta- 
tute, Cuſtom, or other Thing to the contrary thereof notwithſtand- 
ing. Saving and reſerving to the King our Sovereign Lord the, 


' Cuſtody, Wardſhip, and primer Seiſin, or any of them, as the. 


Caſe ſhall require, of as much of the ſame Manors, Lands, Te- 


nements or Hereditaments, as ſhall amount and extend to the full 
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or Hereditaments, holden of the King by Knights-Service in Chief, 


and clear yearly Value of the third Part thereof, without any Dj. 


ments, holden of the King by Knight's Service in Chief, whereof 
there ſhall be any Alteration of Freehold or Inheritance, made by 
Will or otherwiſe, as is aboveſaid. 7 OD 
And be it enacted by the Authority aforeſaid, That all and ſin- 
ular Perſon and Perſons having Manors, Lands, Tenements or 
Hereditaments of Eſtate of Inheritahce, holden of the King in 
Chief by Knight's Service; and having other Manors, Lands, Te- 


nements or Hereditaments, holden of the King, or of any other © 
Perſon or Perſons; by Knight's Service or otherwiſe ; every ſucß © 
Perſon and Perſons, from the ſaid twentieth Day of 7uly, ſhall MR *© 
have full Power and Authority to give, diſpoſe, will or aflign by WR © 
his laſt Will in Writing, or otherwiſe by any Act or Acts lawfully WR 
executed in his Life, two Parts of the ſame Manors, Lands, Te-. 
nements or Hereditaments, in three Parts to be divided, or elſe i *© 
as much of the ſame Manors, Lands, Tenements and Hereditaments, Wm 


as ſhall extend or amount to the yearly Value of two Parts of the 
ſame, in three Parts to be divided, in Certainty, and by ſpecial D- 
viſions, as it may be known in Severalty, to and for Advancement 
of his Wife, Preferment of his Children, and Payment of his 
Debts, or otherwiſe at his Will and Pleaſure ; any Law, Statute, 
Cuſtom, or other 'Thing to the contrary thereof notwithſtanding, 
Saving alway and reſerving to the King our Sovereign Lord the 
Cuſtody, Wardſhip, and primer Seiſin, or any of them, as the Cafe - 
ſhall require, of as much of the ſame Manors, Lands, Tenements 
or other Hereditaments, as ſhall amount and extend to the full and 
clear yearly Value of the third Part thereof, without any Manner 
of Diminution, Dower, Fraud, Covin, Charge, or Subtraction of 
the ſame third Part, or of the full Profits thereof. 

** Saving alway and reſerving to our ſaid Sovereign Lord the King 
all Fines for Alienation of any ſuch Manors, Lands, Tenements 


whereof there ſhall be any Alteration of Freehold or Inheritance, 
made by Will or otherwiſe, as is aboveſaid. _ 
© Be it farther enacted by the Authority aboveſaid, That if any 
Perſon or Perſons hold any Manors, Lands, 'Tenements, or Here- 
ditaments, only of any other Lord or Perſon, than of the King 
our {aid Sovereign Lord by Knights-Service,. and other Lands and 
Tenements in Socage, or of the Nature of Socage-tenure ; that 
then every ſuch Perſon ſhall or may give, diſpoſe, or aſſure, by 
his laſt Will, or otherwiſe by any Act or Acts lawfully executed 
in his Life, two Parts of the ſaid Manors, Lands and Tenements, 
holden by Knights-Service, or as much thereof as ſhall amount to 
the full yearly Value of two Parts, in Manner and Form as is a- 
bove declared; and alſo all the Lands and Tenements holden by 
Socage, or of the Nature of Socage-tenure, at his Will and Plea- 
ſure, as is above written. Saving and reſerving to the Lord of the 
Lands and Tenements holden by Knights-Service, for his Cuſtody 
and Wardſhip, as much of the ſame Lands and Tenements, as ſhall 
extend or amount to the full and clear yearly Value of the ny 
+ | | | & part 
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Part of the ſame Lands and 'Tenements, holden by Knights-Ser- 
vice. without any Diminution, Dower, Fraud, Covin, Charge, or 
Subtraction of any Portion of that third Part, or of the clear 
yearly Value thereof, in Manner and Form aforeſaid. 
* And be it farther enacted by the Authority aboveſaid, That if 
any Perſon or Perſons hold any Manors, Lands, Tenements or He- 
reditaments, only of the King our Sovereign Lord by Knights-Ser- 
vice, and not in Chief; or hold any Manors, Lands, Tenements 
or Hereditaments, of our ſaid Sovereign Lord by Knights-Ser- 
vice, and not in Chief; and alſo hold other Manors, Lands, Te- 
nements and other Hereditaments, of any other Perſon. or Perſons 
by Knights-Service ; and alſo hold other Manors, Lands, 'Tene- 
ments or Hereditaments, of any other Perſon or Perſons in Socage 
or of the Nature of Socage-tenure ; that then all and every ſuch 
Perſon and Perſons ſhall and may give, diſpoſe, will, deviſe and 
aſſure, by his laſt Will, or otherwiſe by any Act or Acts lawfully 
done and executed in his Life, two Parts of the ſame Manors 
Lands, . enements and Hereditaments, holden of our ſaid Gove. 
reign Lord the King by Knights-Service; and two Parts of the 
Manors, Lands, 'Tenements and Hereditaments, holden of any 
other Perſon or Perſons by Knights-Service, or as much of either 
of them, as ſhall amount to the full yearly Value of two Parts in 
Manner and Form as is above declared; and alſo of all his Lands 
and Tenements ſo holden in Socage, or of the Nature of Socage- 
tenure, at his free Will and Pleaſure. Saving and reſerving to the 
King's Highneſs the Cuſtody and Wardſhip of as much of the 
ſame Manors, Lands, Tenements, or other Hereditaments, as ſhall 
extend and amount to the full and clear yearly Value of the third 
Part of the ſaid Manors, Lands, Tenements and Hereditaments, ſo 
holden of his Highneſs by Knights-Service, without any Dimimi- 


tion, Dower, Fraud, Covin, Charge, and Subtraction of any Por- 


tion of that third Part, or of the full Profits eof, þ 
b . or ts thereof. And alſo 
ſaving and reſerving to the Lords of whom any of the faid | 5 


nors, Lands, Tenements, or other Hereditaments, are holden by 


Knights- Service, for Cuſtody and Wardſhip, as mue fame 
Manors, Lands, Tenements or abe n . ws Wo 'of 
”y of them by Knight-Service, as ſhall extend and amount to the 
all and clear yearly Value of the third Part of the ſame, without 
wH Diminution, Charge, Fraud, Covin, or SubtraQion of any 
e of that Third, or of the clear yearly Value of the third 
1 oa 2 e and Form above declared. 

Provided alway, and it is farther enacted by the Authori - 
_ That if that third Part of the Manors, Lands ny 
aan. of any of the King's Subjects, which in any of the 
Lois abovelaid ſhall hereafter come to the King's Highneſs, his 

eirs or Succeſlors, by Virtue of this Act, as is aboveſaid, be not 


or do not amount to the clear yearly Value of the third Part of 


8 TT, Lands, Tenements, or other Hereditaments, 
55 ing s Highneſs is or ſhall be intituled to have the 
reien 8 5 Seiſin, as is abovefaid; that then our faid Sove- 
bi 5 oy : is Heirs ſhall and may, at his or their free Liber- 
1 = re, take into his or their Hands and Poſleſſions, as 
So Bs other two Parts of the ſaid Manors, Lands, Tenc- 
nents, and other Hereditaments, as with that of the ſame Manors, 

Lands, 
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«Lands, Tenements or Hereditaments, holden and remaining in th, 
ee. King's Hands, ſhall make up the clear-yearly Value of the fil 

* third Part of the ſaid Manors and Tenements, fo to be had to the 

* King's Highneſs, in Title of Wardſhip and primer Seiſin, or any d 
«them, as the Caſe ſhall require; and like Benefit and Advantage tg 
Abe given to every Lord and Lords, of whom any ſuch Manor, 
“Lands, Tenements or Hereditaments, be or ſhall be holden h 

*.Knights-Service, as is aboveſaid, concerning only his third Part of 
ce or for Title of. Wardſhip. £4 9 7 

provided alway,. and be it farther enacted by the Authority 3. 

* foreſaid, That every Perſon and Perſons ſhall ſue their Liverie, 

for Poſſeſſions, Reverſions, or Remainders; and alſo pay Relick 

*. and Heriots, after ſuch Manner-and: Form, as they ſhould or ought 

* to have done before the Making of this Act, and as if this Act had 

never been made; And that Fines..for Alienations ſhall- be paid in 

* the King's Chancery, for and upon Writs of Entry in the Poſt, tg 

c be obtained in the ſame Court of Chancery, after the ſaid twen- 
© tieth Day of July, for common Recoveries to be had or ſuffered 

<<. of any Manors, Lands, Tenements or Hereditaments, holden f 

< the King in Chief, in like Manner and Form, as is uſed upon Alie. 

e nations of ſuch Manors, Lands, Tenements or Hereditaments, {0 

© holden.in Chief, by Fine or Feoffment. U 3h” 

© Provided alſo, and: be it enacted by the Authority aforeſaid 

That in ſuch Caſes, where Fines for Alienations ſhall be payed in 
© the King's Chancery for Writs of Entry in the Poſt, as is afore- 

64 ſaid, that then none other Fine -ſhall be payed in the fame Court 

ce for any ſuch Writs; any Uſage or Cuſtom to the contrary thercof 
© notwithſtanding. 

« And be it farther enacted by the Authority aforeſaid, 'Fhat 
where two or more Perſons now hold, or hereafter ſhall hold 
any Manors, Lands, 'Tenements or Hereditaments, of the King 

our. Sovereign Lord by Knights-Service, . jointly to them and to the 
- Heirs of one of them; and he that. hath. the Inheritance thereof 

dieth, his Heir being within Age, that- in every ſuch Caſe the 
* King ſhall have the Ward and Marriage of the Body of ſuch Heir 
ſo being within Age; the Life of the Freeholder or Freeholders of 
the ſaid Manors, Lands, Tenements or Hereditaments, ſo holden 
by Knights-Service, notwithſtanding. Saving and reſerving to all 

and every Woman and Women all and every ſuch Right, Title, 
and Intereſt of Dower, as they or any of them ought-to have, 
or be or ſhall be juſtly intituled to have, claim, or demand, of 

any Manors, Lands, 'Tenements or Hereditaments, by the Laws 
of this Realm, to be taken or aſſigned unto them, or any of 
* them, out of the two Parts of the ſaid Manors, Lands, Tenements 
* or Hereditaments, ſevered and divided from the third Part, as is 
* aboveſaid, and not otherwiſe. And ſaving alſo to the King our 
Sovereign Lord, his Heirs and Succeſſors, the Reverſions of all 
ſuch Tenants in Jointenure and Dower, immediately after the 
Death of ſuch "Tenants, if they ſhall happen to die during the Mi. 


* nority of the King's Wards. 
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Another Act for the Explanation of the former, concern- 


ing Wills, and the Deviſe of Lands. 


Hereas in the laſt Parliament, begun and holden at Weft- 
W minſter the 28th Day of April in the 31ſt Year of the 
King's moſt gracious Reign, (Cap. primo Wills 2.) and there by 


© divers Prorogations holden and continued unto the four and twen- 


K 
* 


Aa 
ey 


Ll 
— 


a 
* 


tieth Day of July in the two and thirtieth Year of his ſaid Reign, 
it was by the King's moſt gracious and liberal Diſpoſition, ſhewed 
toward his moſt humble and obedient Subjects, - ordained and enac- 
ted how and in what Manner Lands, "Tenements and Heredita- 
ments, might by Will, or Teſtament in Writing, or otherwiſe by 


any Act or Acts lawfully executed in the Life of every Perſon, be 


given, diſpoſed, willed or deviſed, for the Advancement of the 
Wife, Preferment of Children, Payment of Debts, of every ſuch 


* Perſon, or otherwiſe, at his Will or Pleaſure, as in the ſame Act 


more plainly is declared : Sithen the Making of the Eſtatute, di- 
vers Doubts, Queſtions and Ambiguities have riſen, been moved 
and grown, by Diverſity of Opinions taken in and upon the Expo- 
ſition of the Letter of the ſame Eſtatute. 


For a plain Declaration and Explanation whereof, and to the 
cc 


Intent and Purpoſe that the Kings obedient and loving Subjects 


« ſhall and may take the Commodity and Advantage of the King's 
* ſaid gracious and liberal Diſpoſition, the Lords Spiritual and Tem- 


cc 


poral, and the Commons in this preſent Parliament aſſembled moſt 


© humbly beſeech the King's Majeſty, that the Meaning of the Let- 


ter of the ſame Eſtatute, concerning ſuch Matters hereafter rehearſed, 
may be by the Authority of this preſent Parliament enacted, taken, 


* expounded, judged, declared and explained, in Manner and Form 


© following. 


* Firſt, Where it is contained in the ſame former Statute, within 


divers Articles and Branches of the ſame, that all and ſingular 
* Perſon and Perſons having any Manors, Lands, Tenements or He- 


© reditaments, of the Eſtate of Inheritance, ſhould have full and free 


Liberty, Power and Authority, to give, will, diſpoſe, or aſſign, 


4 


© as well by laſt Will and Teſtament in Writing, or otherwiſe by 
any Act or Acts lawfully executed in his Life, his Manors, Lands, 


© Tenements or Hereditaments, or any of them, in ſuch Manner and 
Form, as in the ſame former Act more at large it doth appear. 


cc 


Which Words of Eſtate of Inheritance, by the Authority of this 


preſent Parliament, is and ſhall be declared, expounded, taken and 


: judged of Eſtates in Fee-ſimple only. And alſo that all and ſin- 
gular Perſon and Perſons having a ſole Eſtate or Intereſt in Fee- 


C 


C 


e 


. 


0 


| © << | . . . . 
limple, or ſeiſed in Fee-fimple in Copercenary, or in Common in 


Fee-ſimple, of and in any Manors, Lands, Tenements, Rents, or 
other Hereditaments, in Poſſeflion, Reverſion or Remainder, or of 


oC . — 1 n 
Rents or Services incident to any Reverſion or Remainder; and 


having no Manors, Lands, Tenements or Hereditaments holden 


of the King, his Heirs or Succeſſors, or of any other Perſon or 
.. Perions, by Knights-Service, ſhall have full and free Liberty, 
Power and Authority, to give, diſpoſe, will or deviſe to any Per- 
f ſon or Perſons (except Bodies politick and corporate) by his laſt 

Will and Teſtament in Writing, or otherwiſe by any Act or Acts 


Mm © lawfully 
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lawfully executed in his Life, by himſelf ſolely, or by himſelf a 
other jointly, ſeverally, or particularly, or by all thoſe Ways d 


ſaid Manors, Lands, Tenements, Rents and Hereditaments, or aq 
of them, or any Rents, Commons, or other Profits or Commod. 
ties, out of, or to be perceived of the ſame, or out of any Par 


former Act notwithſtanding. 
« And farther be it declared and enacted by the Authority afore. 
ſaid, That all and fingular Perſon and Perſons having a ſole Eſtate 
or Intereſt in Fee- ſimple, or ſeiſed in Fee- ſimple in Copercenar 
or in Common in Fee-fimple, of or in any Manors, Lands, ene. 


Remainder, or of and in any Rents or Services incident to any Re- 
verſion or Remainder, holden of the King by Knights-Service in 
Chicf, or of the Nature of Knights-Service in Chief, hath, and by 
the Authority of this preſent Parliament ſhall have, full and free 
Liberty, Power and Authority, to give, diſpoſe, will or aſſign to 
* any Perſon or Perſons (except Bodies politick and corporate) by his 
* laſt Will and Teſtament in Writing; or otherwiſe by any Act or 
* Ads lawfully executed in his Life, by himſelf ſolely, or by himſelf 
and other jointly, ſeverally, or particularly; or by all thoſe Ways 
* or any of them, as much as in him of Right is or ſhall be, two Parts, 
* as well of all the ſaid Manors, Lands, 'Tenements, Rents and He- 
* reditaments, as of all and ſingular his other Rents and Heredita- 
* ments, or of any of them, or any Rents, Commons, or other Pro- 
fits or Commodities, out of, or to be perceived of the fame two 
parts, or out of any Parcel thereof, in three Parts to be divided, 
* or as much thereof as ſhall amount to the full and clear yearly Va- 


© jue of two Parts thereof, in three Parts to be divided, of what Per- 


* ſon or Perſons ſoever they be holden, at his free Will and Plea- 
* ſure. And that by the Authority aforeſaid, the ſaid Will fo de- 
* clared ſhall be good and effectual for two Parts of the ſaid Manors, 


OE. 
e 


any of them, as mugh as in him of Right is or ſhall be, all ji, WA 


thereof, at his own free Will and Pleaſure ; any Clauſe in the fad 


ments, Rents, or other Hereditaments, in Poſſeſſion, Reverſion or 


* Lands, Tenements and Hereditaments, although the Will ſo de- 


* clared be made of the Whole, or of more than of two Parts of 
* the ſame. The ſame Diviſion to be! made and ſet forth by the 
Deviſor or Owner of the ſame Manors, Lands, Tenements and He- 
* reditaments, by his laſt Will in Writing, or otherwiſe in Writing. 


And in Default thereof, by a Commiſſion to be granted out of the 


* King's Court of the Wards and Liveries, upon the Enquiry of the 
* true Value thereof, by the Oaths of twelve Men, and Return and 


© Certificate thereof had in the ſame Court, of the ſaid Manors, 
Lands, Tenements and Hereditaments, Diviſion to be made by the 


* Maſter of the Wards and Liveries, if the Maſter of the Wards and 
© Liveries for the Time being, and the Parties thereunto, cannot other- 


_ © wiſe agree upon the ſame Diviſion. And that the Iſſues and Pro- 


its of the two Parts of the ſame Manors, Lands, Tenements and 
* Hereditaments, upon every ſuch Diviſion, ſhall be reſtored to them 
that ſhall have Right or Title to the ſame, from the Death of the, 
* Owner or Deviſor thereof. Ss, ; 

* And farther be it enacted and declared by the Authority afore- 
* ſaid, That all and fingular Perſon and Perſons having a ſole E- 


** ſtate or Intereſt in Fee-ſimple, or ſeiſed in Fee-ſimple in Coperce- 


c N . . - : 
©. nary, or in Common in Fee-ſimple, of and in any Manors, Lands, 
1 | * 'Tene- 
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« 'Tenements, Rents, or other Hereditaments, in Poſſeſſion, Rever- 
« fon, or Remainder, or of and in any Rents and Services incident 
© to any Reverſion or Remainder, holden of the King, his Heirs or 
« Succeſſors, by Knights-Service, and not in Chief, or holden of 
« any other Perſon or Perſons by Knights-Service, ſhall have full 
© and free Liberty, Power and Authority, to give, diſpoſe, will or 
« deviſe, to any Perſon or Perſons, except Bodies politick and cor- 
“ porate, by his laſt Will and Teſtament in Writing, or otherwiſe 
by any Act or Acts lawfully executed in his Life, by himſelf ſole- 
ly, or by himſelf and other jointly, feverally, or particularly; 
or by all thoſe Ways, or any of them, as much as in him of 
Right is or ſhall be, two Parts of all the ſaid Manors, Lands, 
Tenements and Hereditaments, or any of them, fo holden by 
Knights-Service, or any Rents, Common, or other Profits or Com- 
modities, out of, or to be perceived of the fame two Parts, or 
out of any Parcel thereof, in three Parts to be divided, or as 
much thereof as ſhall amount to the full and clear yearly Value 
of two Parts thereof, in three Parts to be divided, at his free 
Will and Pleaſure. And that the ſaidj Will, fo declared by Au- 
thority aforeſaid, ſhall be good and effectual for two Parts of the 
ſaid Manors, Lands, 'Tenements or Hereditaments, although the 
Will fo declared be or ſhall be made of the whole Lands and Te- 
" nements ſo holden by Knight's Service, or of more than of two 
Parts of the ſame; and alſo for the whole of all other ſuch Manors, 
Lands, Tenements and Hereditaments, or any of them, not holden 
of the King by Knight's Service in Chief, or otherwiſe by Knight- 
Service, nor of any other Perſon by Knight's Service, and of any 
Rents, Commons, or other Profits or Commodities, out of, or to 
be perceived of the ſame, or out of any Parcel thereof, at his 
tree Will and Pleaſure. The ſame Diviſion to be made and ſet 
forth by the Owner of the ſaid Manors, Lands, Tenements and 
Hereditaments, by his laſt Will and Teſtament in Writing, or 
otherwiſe in Writing. And in Default thereof, for as much of the 
ſame Manors, Lands, Tenements and Hereditaments, as ſhall con- 
cern the King's Intereſt, by Commiſſion to be directed out of the 
Kings Court of the Wards and Liveries, in Manner and Form as 
__ aforeſaid, if the Maſter of the Wards and Liveries for the Time 
a being, and the Parties thereunto, cannot otherwiſe agree upon the 
5 lame Diviſion. And that Reſtitution of the Iſſues and Profits of the 
© two Parts thereof ſhall be had and made in Manner and Form afore- 
ſaid. And for ſuch of the ſame Manors, Lands, Tenements and 
' Hereditaments, as ſhall concern the Intereſt of any other Lord or 
Lords, by Commiſſion to be granted out of the King's Court of 
2 Chancery, to enquire thereof by the Oaths of twelve Men, if the 
- ſame Lord or Lords, and the Parties thereunto, cannot otherwiſe 
agree upon the fame Dividen, ĩ ͤ 
1 And be it farther enacted and declared by the Authority afore- 
a ſaid, That the Savings, Reſervings and Proviſions, concerning ſa- 
„ Ying of the Cuſtody, Wardſhip, Relief, and' primer Seiſin to the 
: King, of ſuch Manors, Lands, Tenements and Hereditaments, or 
„ as much thereof as ſhall appertain unto him by Virtue of the ſaid 
former Act, and by the Declaration and Expoſition thereof, de- 
clared by this preſent Act, during the King's Inteteſt therein; 
and allo of the Cuſtody and Wardſhip to other Lords, of as __ 
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bat Things may be deviſed by Will. Tam ll 


ce of ſuch Manors, Lands, Tenements and Hereditaments holden g 
<« them, as ſhall amount and extend to the clear yearly Value of the 
ce third. Part thereof, over and above all Charges, without any Di. 
« minution or Abridgment of the third Part, or of the full Profis 
ce thereof, compriſed and mentioned in divers Articles in the ſaid for. 


<© mer Act contained by the Authority aforeſaid, be, and ſhall be, nu. 


© tended, expounded, and taken, as hereafter inſueth; that is to fay, 
“ That the King ſball have and take for his full third Part of all 
« ſuch Manors, Lands, Tenements and Hereditaments, whereunto 


< he is or ſhall be intitled by the ſaid former Act, and by this pre- 


e ſent Act, ſuch Manors, Lands and Tenements, as ſhall by any 
Means diſcend or come by Diſcent, as well of the Eſtate of Jn. 
cc heritance in Fee-tail, as in Fee- ſimple, or in Fee-tail only, to the 
* Heir of any ſuch Perſon, or that ſhall make any Will, Gift, Dif. 


4 poſition or Deviſe by his laſt Will in Writing, or by any Act or 


« Acts lawfully executed in his Life, immediately after the Death of 
ce the ſame Deviſor or Owner thereof. And that the Will, Gift and 
© Deviſe of every ſuch Deviſor or Owner, of and for the two Parts 


of the ſaid Manors, Lands, Tenements and Hereditaments Reſidue, 


* ſhall, by the Authority aforeſaid, be and ſtand good and effeQual 
ec in the Law, albeit the ſame Will, Gift or Deviſe be had and made 
* of all his Fee-ſimple Lands, Tenements and Hereditaments. And 
© in Caſe the ſame Manors, Lands, Tenements and Hereditaments, 
* after the Death of any ſuch Owner or Deviſor, which ſhall make 
* any ſuch Gift, Diſpoſition or Deviſe, by his laſt Will in Writing, 
or otherwiſe by any Act or Acts lawfully executed in his Life, to 
* his Wife, Children or otherwiſe, as is aforeſaid, which ſhall im- 
« mediately after his Death diſcend, revert, remain, or come to his 
« Heir or Heirs, as well of Eſtate of Inheritance in Fee-tail, as of 
* Eſtate in Fee-ſimple, or Fec-tail only, be not, or ſhall not amount 
* or extend to the full clear yearly Value of the full third Part, 
* with the full Profits thereof, of all the ſaid Manors, Lands, Tene- 
* ments, or other Hereditaments of the ſaid Deviſor or Owner, ac- 
* cording to the true Intent and Meaning of the ſaid former Act, 
* and. of this preſent Act; that then the King ſhall and may have 
and take into his Hands and Poſſeſſion, to make up his full third 
** Part, with the full Profits thereof, according to his Intereſt therein, 


9 


* as much of the other Manors, Lands, Tenements or Heredita- 


„e ments, willed, given, diſpoſed or aſſigned by any ſuch Perſon to 
* his Wife, Children or otherwiſe, as is aforeſaid, as with ſuch of 


* the ſaid Manors, Lands, Tenements and Hereditaments, deſcended, 


* or by any Means come unto the Heir, as Heir of any ſuch Devi- 
* ſor or Owner, ſhall make up the clear yearly Value of the ſaid full 
* third Part, with the full Profits thereof, of all the ſaid Manors, 


Lands, Tenements and Hereditaments, of every ſuch Owner o' 


* Deviſor, ſo to be had to the King, in the Title of Wardſhip or 
<< primer Seiſin, as the Caſe ſhall require. And the Diviſion thereof 


© to be had and made, and with the Reſtitution of the Profits of 


* the two Parts of the ſaid Manors, Lands, Tenements and Heredi- 
* taments, in ſuch Manner and Form, as is: above rehearſed. And 
„like Benefit and Advantage to be given, had, and taken, by the 
"* faid Authority, to every Lord and Lords, of whom any ſuch 
** Manors, Lands, Tenements or Hereditaments, have been or ſhall 


be holden by Knight's Service, in Manner and Form as is re 
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ſaid, concerning only his or their third Parts thereof, according to 
their ſaid Intereſt therein. ! 


n 


« And be it farther enacted by the Authority aforeſaid, 'That if it 


happen the ſame third Part, or any Part thereof, left, willed or 
aſhgned, to the King or other Lord, at any Time during their 
Intereſts therein, to be lawfully evicted or determined; that then 
the King and the other Lord ſhall have as much of the two Parts 
Reſidue, as ſhall accompliſh and make up a full third Part in 


« clear yearly Value, after the Rate and Portion of ſuch Manors, 


Lands, Tenements and Hereditaments, as ſhall then happen to re- 
main of the ſame third Part not evicted nor determined, and of the 
other two Parts of ſuch Manors, Lands, Tenements and Heredi- 
taments, as the King or other Lord ſhould or ought to have had, 
by Virtue of the ſaid former Act, and this preſent Act; and the 
{ame to be divided in Manner and Form above rehearſed, any 
Clauſe in the ſaid former Act notwithſtandinmg. 

And be it farther enacted and declared by the Authority afore- 
ſaid, That the Saving and Reſerving for Fines for Alienation by 


any ſuch laſt Will and Teſtament, of ſuch Manors, Lands, Tene- 


ments or Heditaments, holden of the King by Knight's Service in 
Chief, or of the Nature of Knight's Service in Chief, or by So- 
cage in Chief, or of the Nature of Socage-Tenure in Chief, or 


for Fines for Alienation of ſuch Manors, Lands, Tenements or 


Hereditaments, whereof there ſhall be any Alteration of Freehold 
or of Inheritance, made by any ſucli laſt Will, compriſed in divers 


and ſundry Articles mentioned in the ſaid former Act, be and ſhall 


be intended, expounded, taken, deemed and judged, by the Autho- 
rity aforeſaid; that all ſuch Perſon or Perſons, to whom the ſaid 


Manors, Lands, Tenements or Hereditaments, or any of them, be 
or ſhall be given, diſpoſed, willed or deviſed, by any ſuch laſt 


Will, ſhall be exonerated, acquitted and diſcharged for ever, 


againſt the King, his Heirs and Succeſſors, for all ſuch Fines for 


Alienations, by any ſuch laſt Will or Teſtament, without Licence, 


by ſuing forth of the King's Pardon for Alienation out of the 


King's Court of Chancery, paying to the King, his Heirs or Suc- 
ceſſors, for the Fine of every ſuch Alienation, the third Part of the 
yearly Value of the ſame Manors, Lands, Tenements, or other 
Hereditaments, to him or them willed or deviſed... And this Act 
from Time to Time ſhall. be a ſufficient Warrant to the Lord 
Chancellor of England, or Keeper of the Great Seal, for the 
Time being, for the Granting out of the ſaid Pardon or Pardons 
under the King's Great Seal, as heretofore. hath been uſed for 
Pardons for Alienations, without any farther Suit to be made to 
the K ing for the fame! 1 1554 4 LG 

And it is farther declared and enacted by the Authority afore- 
ſaid, That Wills or Teſtaments made of any Manors, Lands, Te— 


nements, or other Hereditaments, by any Woman covert, or Per- 


ſon within the Age of 21 Years, Idiot, or by any Perſon de non 
7 memorie, ſhall not be taken to be good or effectual in the 
aw. h 

And farther be it enacted. by the Authority aforeſaid, That it 
any Perſon or Perſons, having an Eſtate of Inheritance of or in 
Manors, Lands, 'Tenements or Hereditaments, holden of the King 
by Knights-Service in Chief, or otherwiſe of the King by Knights- 

| N n Service, 
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4 | | Service, or of any other Perſon or Perſons by Knights. Servi 
7 | ED | © hath given at any Time ſithence the Twentieth Day of the ſaid 
Month of July 32 Heu. 8. Anno Dom. 1540, or hereaſter ſha 
give, will, deviſe or aſſign, by Will or other Act executed in hit 
Life, his Manors, Lands, Tenements or Hereditaments, or any d 
them, by Fraud or Covin, to any other Perſon or Perſons, { 
Term of Years, Life, or Lives, with one Remainder over in hee 
or with divers Remainders over for Term of Years, Life or ii 
Tail, with a Remainder over in Fee-ſimple, to any Perſon or per. 
ſons, or to his or their right Heirs, or at any Time ſithence the 
ſaid 2oth Day of July hath conveyed or made, or hereafter ſhal 
convey or make, by Fraud or Covin, contrary to the true Ihten: 
of this Act, any Eſtates, Conditions, Menalties, Tenures, or Con- 
veyances, to the Intent to defraud or deceive the King of his Pre. 
rogative, primer Seiſin, Livery, Relief, Wardſhip, Marriages, ot 
Rights, or any other Lord of their Wardſhips, Reliefs, Heriot, 
or other Profits, which ſhould or ought to accrue, grow, or cone 
unto them, or any of them, by or after the Death of his or ther 
Tenant, by Force of and according to the former Statute, and rf 
this preſent Act and Declaration; the fame Eſtates and other Con- 
veyances being found by Office to be ſo made or contrived by Co. 
vin, Fraud or Deceit, as is aboveſaid, contrary to the true Intent 
and Meaning of the ſaid former AQ, and of this Act; That then 
the King ſhall have as well the Wardſhip of the Body, and Cu- 
ſtody of the Lands, Tenements and Hereditaments, as Livery, 
primer Seiſin, Relief, and other Profits, which ſhould or ought to 
appertain to the King, according to the true Intent and Meaning 
of the ſaid former Act, and of this preſent Act, as though no ſuch 
Eſtates or Conveyances by Covin had ever been had or made, unti] 
the ſaid Office be lawfully undone by Traverſe, or otherwiſe. And 
that the other Lord and Lords, of whom any fuch Manors, Lands, 
'Tenements or Hereditaments, ſhall be holden by Knights-Service, 
as is aforeſaid, ſhall have their Remedy in ſuch Caſes, for his or 
their Wardſhips of Bodies and Lands, by Writ of Right of Ward, 
and ſhall diſtrain and make Avowry or Recognizance, by them- 
ſelves or their Bailifls, for their Reliefs, Heriots, and other Pro- 
fits, which ſhould have been to them due by or after the Death of 
their Tenant, as if no ſuch Eſtate or Conveyance had been had r 
made, Saving and reſerving always, by the Authority aforeſaid, Wl 
the Right and Title of the Donees, Feoffees, Leſſees and Deviſees 
thereof againſt the ſaid Deviſor and his Heirs, after the Intereſt 
and 1 * of the King, or other Lord, therein ended and deter- 
mined. | | 
Provided always, That this Act, Explanation and Declaration, | 
or any of them, or any Thing in this ſaid Act, Explanation or De- 
claration contained, ſhall not extend to the Will or Deviſe of Sir 
John Caynsford, late of Crowherſt in the County of Hurry, Knight, 
deceaſed; nor to the Will or Deviſe of Sir Peter Philpor, Knight, 
deceaſed; nor to the Will or Deviſe of Richard Creſewell, late of 
Mattingley in the County of South. Gentleman, deceaſed ; nor to 
the Will or Deviſe of T homas Unton, late of the County of Berk. 
Gentleman deceaſed, Son of Sir Thomas Unton, Knight, alſo de- 
ceaſed ; nor ſhall be in any wiſe prejudicial or hurtful to any Per- 
* ſon or Perſons for or concerning any Manors and Lands, Tee- 
* | | © ments 
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part III. What Things may be deviſed by Will. ES... 


© ments or Hereditaments, contained or ſpecified in the ſaid Wills or 
Deviſes, or in any of them: But that the ſaid Laſt Wills and De- 
viſes, and every of them, ſhall ſtand, abide, remain and be in the 
Game Caſe, Force and Effect in the Law, to all Intents, Purpoſes 
and Conſtructions, as the ſaid Laſt Wills and Deviſes, and every of 
them, were before the Making of this A&, Declaration and Expla- 
nation, and of none other Effect or Force: This Act, Declaration 
and Explanation, or any of them, or any Thing therein contained 
&« to the contrary thereof, in any wiſe notwithſtanding: 
« Provided always, and be it enacted by the Authority aforeſaid; 
« Phat all and every Perſon and Perſons, from whom the King, an 
© ther Lord or Lords, ſhall take any Manors, Lands, Tenements, of 
© Hereditaments, for his or their full Third Part, or to make up his 
« or their Third Part, ſhall and may, by Authority of this preſent 
© Act, in any of the Caſes aforeſaid, upon his or their Bill exhibired 
jn the King's Court of Chancery, againſt all and every ſuch Perſon 
e and Perſons which ſhall be intitled, by or under any ſuch Will, 
e Gift, Diſpoſition or Deviſe, to the other Two Parts, have ſuch 
= © Contribution or Recompence for the ſame; as by the Chancellor of 
= © Frzland, or by the Keeper of the Great Seal of England, for the 
= *© Time being, ſhall be thought good and convenient. 
Aſter 26 March 1693, Perſons inhabiting or having aby Goods 4 & 5 Willi. cap. e. 
within the Province of Jork, may by their Laſt Wills diſpoſe of all 
their perſonal Eſtate as they ſhall think fit; and their Widows, 
Children, and Kindred ſhall be barred to claim any Part of ſuch 
perſonal Eſtate, in any other Manner than as by theit Wills ſhall be 
appointed; 
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What ſhall be a good Dewiſe of Lands and Tenements, 
what not: What Eftate ſhall paſs by the Words of the 
Will, whether Rok, Fre- tail, for Life, or other 
Eftate ; and of the Intention of the Teſtator. 


"THE Father being ſeiſed of Lands held iz Capitt, and of other 
| Lands in Hage, made a Feoffment to the Uſe of his Wife 
and himſelf, and their Heirs: It was found, that this Manor amourit= 
ed to Two Parts of the Lands that the Teſtator had at the Making 
the Feo:ment, and that afterwards he deviſed the cage Lands te 
his Wife for Life, Remainder over: Adjudged, that this Deviſe was 
void by the Statute of Wills. 3 Leon. 105. Finch vetſus Tracey. 
A Rent was granted to a Man and his Heirs, during the Life of 
another; the Grantee eannot deviſe this Rent, either at Common 
Law, or by the Statute of Wills; for that Statute requires, that the 
Teſtator be ſeiſed of an Eſtate in Fee to wake the Deviſe good; tis 
true, in this Caſe he had a Fee deſcendible to his Heirs, during the 
L.ite of another, but it was not an abſolute Fee, and af moſt but au 
I.ſtate pur guter vie, to which the Statute doth not extend. we 2 
The Teſtator having Lands in Fee, and other Lands which he held Cro. Car. 292. 
tor Years, deviſed all his Lands and Tenements generally: Adjudged, 1 
that the Leaſe for Years did not paſs, becauſe there are other Lands 9 5 
to ſatisfy the Words of the Will. 1 9 8 e e 


A Man 


RB as What Things. may be deviſed by Will, Pare 111 


3 A Man was ſeiſed in Fee of a Portion of Tithes in Holſord, and 
i - having nothing more there, he deviſed all bis F ee-ſemple Lang; 
1 zwhatſvecer to his Brother and his Heirs: Adjudged, that the Tithey 
paſſed by the Word Lands ; for tho they are diſtinct and ariſing out 
of the Land, yet the Aptneſs of Words is dot ſo much conſidered a; 
the Intention of the Teſtator, who muſt intend that he had a Fee-ſin. 
ple Eſtate in Holford, for he had nothing there but this Portion of 

Tithes to ſatisfy that Word. O's ms Es 
1 Chanc. Rep. 39. The Teſtator having only an equitable Right, but never ſeiſed, Ge. 
Davis v. Bearqdbam. deviſed all his Lands; it was held, that they would paſs; as for In- 
ſtance: He contracted for the Purchaſe of Copyhold-Lands, and ac. 
cordingly they were ſurrendered out of Court to his Uſe, but he died 
before Admittance, having firſt made his Will, and deviſed all his Co- 
pyhold-Lands to T. S. after his Death; in this Caſe the Teſtator had 
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till a good Conveyance might be made. FE 
Godb. 352. Knight's The Teſtator had Two Houſes which were contiguous, one called 
"TD. the an, and the other the Red- Lion; the Firſt was in his own Poſ. 
ſeſſion, and ſo was one Room belonging to the Red-Lion; then he 
made a Leaſe of the Rea-Lion, and deviſed the Sn to T. F. Ad- 


judged, that the Room in the Red-Lion did paſs. 


dieth without Heirs of his Body, the Remainder to C. and his Heirs: 
Adjudged that B. had not an Eftate-tail general, but to the Heirs 


b P. 4 & 5 Philip. Male of his Body G | | 
& Mar. Rot. 922. | | | 3 
C. B. Tuck verſus Frencham. Moor's Rep. fol. 13. n. 50. fol. 124. n. 269. Dyer fol. 171. 115. 8. C. 1 And. 8. S. C. 


A. deviſeth his Lands to his Wife de anno in annum until his Son 
cometh to the Age of Twenty Years, and dieth ; the Wife enters, 
and the Son dieth before he attains to his Age of Twenty Years: The 
Intereſt of the Wife is determined, by Reaſon of thoſe Words, 4e 

| anno in annum :. But if the Deviſe had been to the Wife until his Son 

> p. 5 Eliz. Moor's Cometh to the Age of Twenty Years, then notwithſtanding the 
Rep. f01-48. n. 143. Death of the Son the Intereſt of the Wife doth continue h. 

Ai. maketh his Will in this Manner, Item, I give my Manor of 

Dale to my ſecond Son; Item, I give my Manor of Sale to my ſaid 

Son and his Heirs : Per Dyer, Weſton, and Welſh, the Son had but 

an Eſtate for Life in the Manor of Dale; and the Word (Tem) 


Place, for the Amends of the other. But Brozyn was of the Opinion, 
that (Item) is as a Copulative, and the Heirs expreſſed in the laſt 
Clauſe extend to both D. and S. Dyer ſaid, that if in the firſt Clauſe 
there had not been any Perſon named, but the Words had been, Iten, 

p. 5 Fliz. Moor's I give the Manor of D. Item, I give the Manor of S. to my ſaid Son 

Rep. fol. 52 n. 153. and his Heirs, that it ſhould refer to both Manors . — 

« Latch 9, 39, 134. A Man ſeiſed of Lands deviſeth them to his * Wife, 2 diſþoſe an 
imploy them for her and ber Son, at her Mill and Pleafure: Ad- 
judged that the Wife had a Fee-ſimple in the Lands; but the Eſtate 
in her is but conditional, becauſe theſe. Words (ea intentione) make 4 

Condition in every Deviſe, and the Words in the Deviſe do amount 
unto ſo much, fo that ſhe cannot give or aſſign them over to a Strat- 


P. 6 Eliz. Moor's ger, but muſt hold them her ſelf, or give them to her Son *. 
Rep. fol. 57. n. 162. ; 


Vide H. 22 Jac. Rot. 720. B. R. Daniel verſus Ubley, Jones Rep. fol. 137. Dy. 126. Coke, lib. 6. fol. 166 | 
3 Z. deviſeth 


an Equity to recover them, and the Vendor ſhall ſtand ſeiſed for hin 


A. deviſeth Lands to B. and the Heirs Male of his Body, and if he 


ſeemeth to be a new Gift, and a greater Preferment in the ſecond 


ad, 
6 * 9 * nw — — 


14. 


part III. Mat Things may be deviſed by Will. 


. * deviſeth his Lands to A. and if A. dieth before he hath any I. 


; ie of is Body, then he deviſeth his Lands to C. and his Heirs : Ad- 
1 indged that A. hath an Eſtate-tail by Implicntion, as well by the ,, ,,,, FEY 


Words, If be die before be bath Iſue, as by the Words, If he die P. 25 Bliz. Rot.8z1. 
3 m 7 B. Newton verlus 
== vithout Iſſue w : FD . Bar, ne. 

1 5 to one for Life, and after his Deceaſe to the Men. children 

4 if his Body; it's an Entail in the Father to his Heirs Male. So a 

7 Deviſe to one and the Children of his Body, is an Entail “. 4 Elia. Bendloe's 


| | Rep. H. 37 Eliz. 
Rot. 1030. Richardſon verſus Yardley. Moor's Rep. fol. 397. n. 519. 6 Rep. 16. 


ite a Man deviſe the Uſe, Profirs, or Occupation of his Land, by 
mis Deviſe the Land it ſelf is deviſed. C. lib. 8. 94. .. C. 725. 
W 71291). $0. part 1. For Lands will paſs by Words in a Will, which 
Vill not paſs by the ſame Words in a Deed. But whatſoever will 
W paſs by any Words in a Deed, will paſs by the fame Words in a 
wil: For Wills are always more favourably expounded than Deeds. : rn ou 417 
T1 fle 
ifa Man be ſeiſed of Land in Fee-ſimple in the Pariſh of D. and c 

W by his Will deviſeth all his Lands in the ſaid Pariſh to 4. B. and af- 

ter the Will made and publiſhed, he doth purchaſe other Lands in 
the ſaid Pariſh, and dieth; A. B. ſhall not have the new purchaſed 
Lands. Pl. Com. fol. 343, 344. Old N. B. 89. Fitz. Deviſe 17. 
Vet by a new Publication of the Will after the Purchaſing of ſuch 
Lands, they will paſs to 4. Z ”. TO : 
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p Goldſ. 150. 8. C. 
| %%» BK. 
Breckford verſus Parnicote. Cro. Eliz. 493. Noor 404. S. C. 


Three Brothers of one Father and Mother, the middle Brother 
ſeiſed of Lana devitable, giveth it by his Teſtament propinguiori . 
fratri ſuo; the Deviſe is void 0. | 

If a Man in one Part of his Will deviſeth his Lands to A. in Fee, 
and afterwards by another Clauſe in the time Wil deviſeth the ſame * M. 8 liz. in C. f. 
Lands to another in Fee, they are Zointenants ”. = Coney E 

4. hath Iſſuc Two Sons, both named John, and conceiving his 
eldeſt Son to be dead, he deviſeth his Lands by his Will to his Sn 
John generally, when in Truth the eldeſt Son is living: In this Caſe, 
the younger Son may alledge and give in Evidence the Deviſe to him, 
and may produce Witneſs to prove the Intent of the Father; and if no * M. 341!iz Sewor 
Proof can be made, the Deviſe ſhall be void for the Incertainty *. 42 ni. 

One deviſed his Lands in D. in Tail, the Remainder to the next 
of :he Kin of his Name; at the Time of the Deviſe, the next of his 
Kin was his Brother's Daughter, who was then married to F. S. the 
Deviſor died, the 'T'enant in Tail afterwards died without Iſſue: Ad- 
judged that the Daughter ſhould not take; becauſe ſhe is not now 
vi the Name of the Deviſor, but of the Husband's Name; but if ſhe 
had been unmarried at the Time of the Deviſe and Death of the Do- 
nor, although ſhe had been married at the Time of the Death of Te— 


nant in Tail without Iſlſue, yet ſhe ſhould have had the Land“. T. 39 Eliz. C. B 
: X 7 obſon's Cale. Crok. 
part 3. fo. 64 Crok. part 3. fo. 532. M., 30 Eliz. B. R. Bon verſus Smyth, Cro. Eliz. 576, 


Dyei's Reading 
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A. deviſeth his Houſe th rhe Appur fenances: It was a Queſlton, 
whether the Land in the Field thereby paſſed. Popham doubted ; 
but Fenner ſaid it might paſs, and that upon Demurrer in 28 Þ/72. it 
Was agjadged accordingly. But upon Evidence it did appear that 
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What Things may be deviſed by Will. part Ill 
the Houſe was Copyhold, and the Land Freehold: The whole Com: 
M. 41 Eliz. B R thereupon conceived, that it could not be ſaid appurtenant, although 


OE rj 


ſ. Clinkard, . e , Wha 
8 + 504. it had been uſed with it *. 25 


A Man by his Will releaſerh all his Lands, Oc. to A. and hi 

„ M. zy Eliz. do Heirs: Adjudged it was a good Deviſe of the Lands to A. and hi, 
der bn's Caſe 8. | l Heirs *. | | 1 | 

ae, One deviſeth his Land to his Son and Heir after the Death li 


IVife Its a good Deviſe (by Implication) to the Wife for her Life, : I 
for it appeareth he intended his Heir ſhould not have it until th 
Death of his Wife; and none can have it beſides the Wife. But i 


2 a6 ac. Horton . ; 
2 3 © ſuch a Deviſe had been made to a Stranger after the Death of his 


Croke part 2. fo. 74. Wife, it would have deſcended unto the Heir“. 


A. ſeifed of the Manor of Cheſſam extending into Cheſſam and the 
Town of Hertford, and alſo of Lands in Hertford, deviſed by Wil 


the Manor of Cheſſam to B. his eldeſt Son in Tail, and the Lands in 
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„ . zo liz. C. B. Hertford to C. his youngeſt Son: It was held by all the Juſtices, that | 


Sir Anthony Dennys's 
Caſe, Leon. part 2. 


fo. 190. which lay in the Town of Hertford st. 
A. deviſed that his Land. ſhould deſcend to his Son, but willed 
that his Wife ſhould take the Profits thereof until the full Ape of thi 
Son, for his Education and bringing up, and died; the Wife mar- 
ried another Husband, and died before the full Age of the Son : The 
Husband ſhall not have the Profits of the Lands till the full Age & 
the Son; for nothing is deviſed to the Wife but a Confidence, and 
ſhe is a Guardian or Bailiff for the Infant, which by her Death is de- 
p. 16 Elia in 1 e and the fame Confidence cannot be transferred to the Huf- 
Leon. part 2. fo. 221. band *. | : N 
| A. deviſeth his Lands to B. after the Deceaſe of his Wife, and if 
he fail, then he willeth all his Part to he Diſcretion of his Father, 
and died; B. ſurvived, the Father being dead before without any 
Diſpoſition of the Land. In this Caſe the Father had a Fee. ſimpl, 
8 3 there being no Difference where the Deviſe is, that J. F. ſhall do with 
Claes Cafe, Leon, the Land at his Pleaſure, and the Deviſe thereof to J. S. to do with 
Rep. fo. 156. it at his Diſcretion *, | 
: A Man deviſeth his Lands to another and his Heirs, the Desiſer 
died in the Life of the Deviſor, and then the Deviſor died: In this 
Caſe the Heirs of the Deviſee ſhall not take by the Deviſe, for that 
pl. Com. fo 21, the Heirs are not named as Words of Purchaſe, but only to exprels 
13 Rig tow and limit the Eſtate which the Deviſee ſhould have; for without the 
Caſe, Word (Heirs) the Deviſee could not have the Fee-fimple <. 
A Man ſeiſed of Lands made his Will in this Manner: Firſt, J be- 
queath to my Wife Black-acre, for the Term of her Life, the Re- 
mainder to my don T. in Tail; Item, I Mill to my Son T. all m 
Lands in D. alſo my Lands in S. and alſo my Lands in V. Alſo 1 
give to my Son T. all my Iſland of Land, or incloſed Land with 
Water, which I purchaſed of J. S. to have and to hold all the ſaid 
laſt before deviſed Premiſſes to the ſaid T. my Son and the Heirs 0 
his Body. The Queſtion was, if the Habendum ſhould extend to 
the 1//and only; if ſo, then T. ſhall have but for Life the Lands in 
D. S. and J. But it was reſolved by all the Juſtices, that the Thing 
laſt deviſed by the Will was an Hand in the ſingular Number, 
which cannot ſatisfy the Habendum, which is in the plural Number; 
and therefore to verify the plural Number, the Habendum be 


the youngeſt Son ſhould have all that Part of the Manor of Cheſay E 


1 


_ III. What Things may be deviſed by Will. 143 


\— 


Conſtruction ſhall extend to all the Lands in D. & L. and ſhould not 


; iſe only to the Ifland ©. '4 J. 28 Fliz. C. B. 
ſtraiten the Devi y 8 


and Wiſeman's Caſe, Leon. 57, 58. 1 And. 160. S. C. Owen 40. S. C. 


A Man ſeiſed of a Meſuage holden in Socage in Fee, deviſed the 
fame in theſe Words; I deviſe my Meſuage where I devell to my 
Couſin H. and his Aſſigns for Eight Tears, and my Chiiſin H. ſhall 
Dave all my Inheritancès, if the Law will: It was adjudged, that it 
was a good Deviſe in Fee of the Meſuage, and that by the general 


Words of the Will all his Inheritances did allo paſs*. © Moor's Rep. fo. 
| „„ | | $73. n. 1218. M. 
| 11 Jac. B. C. Wealact verſ. Harding, Godbolt, fol. 208. Hob. Rep. fo. 7. Oo. Eliz. 204. S. C. 


A. ſeiſed of Lands in Fee deviſed them to bis Miſe for Life, and 
after to his Tavo Sons, (if they had not Iſſue Male,) for their Lives 
aud if they had Iſſue Male, then to their Iſſue Male ; and if they 
had not Iſſue Male, then if any of them had Iſſue Male, to the ſaid 
= Iſſue Male; the Wite died, the Sons entered into the Lands, and 
W then the eldeſt Son had Iſſue Male, who afterwards entered; the : 
= younger Son put out the Iflue : It was adjudged, that by the Birth of 
the Iſſue Male, the Lands were deveſted out of the Two Sons, and 
veſted in the Iſſue Male of the eldeſt Son, and that he had an Bffare- _ = 
tail therein*. . N ts 2 b. 
Godbolt, fo. 266. Moor's Rep. fo. 846. n. 1146. 3 Bultt. 98. S. C. | 2 Cro. 394. S.C. 1 Rol. Rep. 318. S.C. 


A Copybolder deviſeth his Lands unto his JVife for Life, and that 
after his Deceaſe the Wife or her Executors ſhould ſell the Land; 
and ſurrendered to the Uſe of his Will, which was entered thus, 
vis. to the Uſe of his Wife for Life, ſecundum formam ultime æb- 
luntatis: And whether ſhe had in the Lands an Eſtate for her Life, 
or an Eſtate in Fee to ſell, was the Queſtion. It was the Opinion of 
the Court, that ſhe had an Eſtate in it for her own Uſe for Her 
Life, and alſo an Eſtate in Fee to ſell, otherwiſe the Clauſe ſecun— 
dum formam ultime voluntatis ſhould be void 85. 

A. ſeiſed of Land in Fee deviſed it unto B. and C. equally, and 10 
their Heirs: Adjudged, that they are Fojntenants, and not Tenants 
in Common. But if the Deviſe had been to B. and C. equally to be 
divided, they are Tenants in Common. If the Deviſe had been, e- 
qually to be divided between them by F. S. till ſuch Diviſion be 
made, they are Fointenants, M. 31 Elis. B. R. Dickons and | 
Marſh's Caſe, Coldsbr. fo. 182, 18 3 25 | n Lower and Bedi, 


Do : Cale, Anderſ. Rep. 
part 2. Caſ. 10. M. 37 & 38 Eliz. C. B. Lowen verſ. Cox, Dyer 25. 


A. deviſed his Lands 20 his Wife for Life, and after her Death 
to J. his eldeſt Son and his Heirs, upon Condition, that be flould 
grant 10 C. his ſecond Son and his Heirs, a Rent of 41. per An- 
num our of the ſaid Tenements; and if J. died without Heirs of 
_ bis Body, that the {aid Lauds ſhould remain to C. aud the Heirs 
of his Body, and died ; the Wife entered and died; J. granted a 
Rent of 4/7. to C and his Heirs out of the Lands with Clauſe of Di- 
ſtreſs ; it was reſolved that J. had an Eſtate-tail; but by the Limi- 
tation of the Will, he is to make his Grant of this Rent ; which be- 
ing by the Appointment of the Donor, is not contra formam doni, 'P-15 Jac. B. R. Rot. 


7 


dut ſtands with the Gift, and ſhall bind the Iſſue in Tail! 504. Patten and Er- 


gram's Caſe, Croke, 


A Man Part 2. fo. 427. 


EM. 29 Eliz. in B. R. 
Gedbolr, fo. 45. 


144 | What Things may be deviſed by Will.” Part III. 
A Man let ſeveral Houſes and Lands by ſeveral Leaſes for Year, 
rendring ſeveral Rents amounting unto 101. per Annum, and made 
his Will in this Manner; /cil. I lequtath the Renta of D. 10 » 
Wife for her Life, the Remainder over in Tail; it was reſolved, 
That by this Deviſe the Land it ſelf ſhould paſs. For it appears 7. 
Intent was to make a Deviſe of his Lands and Tenements, and thy 

he intended to paſs ſuch an Eſtate, as ſhould have Continuance for 
a longer Time than the Leaſes ſhould endure; and the Words are 
apt enough to convey the Lands, it being an uſual Manner of Speech 


I. 43 El. in C. B. for Men to name their Lands by their Rents*. 
rot. 125. Kerry and | | 
Dirrick's Caſe, Croke, part 2. fo. 104. Moor 771. S. C. 


King ſwell v. Caw- | Deviſe of his Rents with a Clauſe of Diſtreſs, is a good Rent. 
e charge; but it is not ſo in a Decd. | Ny 

If one by his Will deviſe his Land to his Mife in the firſt Place, 
and then ſaith, My Mill is, That my Son A. ſhall have it after my 
Wife's Death; and if my Wife die before my don B. that then my 


3 * God 100 l. 20 J. S. in this Caſe 4. ſhall have the Fee-fimple of the Land*. 


280. 2 Cio. 527. S. C. 2 Rol. Rep, 80. S. C. 


A Man having Lands in Fee-ſimple, and Goods to the Value of 

5 J. only, deviſed to his Wife 4 bis Eftate, paying his Debts and 

Legacies, his Debts and Legacies amounting unto 40/, It was ad- 

judged that all his Lands did paſs by the Deviſe, and that the De- 

„viſee had a Fee: ſimple in the Lands, by Reafon of the Word Pa. 

3 ry . ing; for they are to be paid preſently, which cannot be if the Lands 
Caſe, Stiles Rep. 293. PalS not in Fee . . 

If a Man hath Lands in Fee and Lands for Tears, and he dt. 

wiſeth all his Lands and Tenements, the Fee- ſimple Lands only 

paſs, and not the Leaſe for Years; but if he hath only a Leaſe for 


Years, and no Frechold, and deviſeth all his Lands and Tenements, 


. - Car. in B. R. the Leaſe for Years ſhall paſs“. 
Roſe and Bartlet's | 3 5 
Caſe, Croke, part. 1. fo. 213, 292. Stile's 279. S. C. 


A. deviſed his Land in London to his Son and his Heirs. after the 
Death of his Wife ; and if his Daughters overlive his Wife and 
his Son, and his Heirs, then his Daughters ſhould have it for 


that they ſhould pay 61. 165. yearly to the Company of Merchant- 
Taylors, 70 be diſpiſed of to charitable Uſes. In this Caſe three 
Points were argued. 1. Whether the Wife had an Eſtate for Life 
by Implication of the Will; and it was refolved that ſhe had. 2. 
Whether the Son had a Fee-ſample or Fee-tail ; and it was re— 
ſolved that he had a Fee-tail by Implication of theſe Words, 215 
(if his Daughters ſurvive his Wife and his Son, and his Heirs,) 
whereby it is implied that the Heirs there intended are the Heirs of 
his Body, and not his Heirs in Fee; for ſo long as the Daughters live, 
the Son could not die without a collateral Heir. 3. What Eſtate 7. 
and R. have after the Death of the Daughters. It was reſolved they 
have a Fee-ſrmple by Reaſon of the annual Payment of the Monty; 
and it is not to be regarded what annual Value the Land is of over 


3 | 


— © Lent 1 Fad [| 


— > a ' 


Syn A. ſhall pay to B. 101. by the Tear during the Life of B. and aſh | 


Life; and after their Deceaſe J. and R. ſhould have the ſame, and 


263 above ie ons they pay; for every Sum of Money paid or Pole 
7 


* _ — — 


aur Ill. What Things may be deviſed by Hill. 145 


wo uſe the Deviſee 10 have a Fee-ſimple. And Coke Chief 
de NR a —_ to a Man and /1s Succeſſors, is a Deviſe 


+1 If a Fee - ſimple, without the Word { Heirs,) becauſe, it implies a Fec- ? T. 14 Jac. B. R. 


Moor's Rep. fo. 85 3. 


4 a ds 
ſimple, though it Wants the expreſs Words ?. 1 


: E. ſeiſed of Cacelbiud Lands had three Sons, and deviſed: Part 
of his Land to one, Part to another, and another Part to the Third; 
2 and if any die without Iflue, the other ſhall be his Heir: Adjudged, 
chat it was an Eutail in every one, and a Fee- ſimple by the Word, f. zz Eliz. ro: 


7) to the other *. | 
(A. * ) to th | Caſe. M. 13 Jac. Sparke verſ. Parnell, Moor's Rep. fo. 864. n. 1190. 


A Man hath Iſſue a Son, and Land is deviſed to the Father, Ha- | 

Yendum ſibi & heredibus de corpore ſuo legitime procreandis ; and * 

alter the Deviſee hath Iſſue another Son; the ſecond Son ſhall have rie 

the Land. | £9 F. 18. Hob. 75.8. C. 
A Man deviſeth Land to his Son, and if he dieth without Iſſue, 

or before his Age of T zwenty-one, it ſhall remain to another; the 

Sm bad Iſſue, but dies before the Ade of Twenty-one. Adjudged 

that his Iflue ſhall have the Land, and not he in the Remainder; , ,, 37, 38 Elie 


and (or) was conſtrued for (and). _ C. B. rot. 1249. Ge. 
| | 5 well verſus Garret, Moor's Rep. fo. 422, n. 590, 


If one deviſe his Lands to his Vie for Tears, the Remainder to 
his youngeſt Son and his Heirs; and if either of his two Sons die 
without Iſſue, Cc. that it ſhall remain to his Daughter and her 
Heirs; the youngeſt Son dieth in the Life-time of the Father, and 
after the Father dicth ; by this Deviſe the elder Son ſhall have the 
Lands in Tail*. Or if one deviſe his Land to his Wife for Life, : Dy. fo. 122. 
and after to his Son, and if his Son die Without Iſſue, having no Sen, 
(or having no Male,) that then it ſhall go to another ; by this De- 
viſe the Son hath an Eſtate-tail to him and the Heirs of his Body . « T. ) ja. C. B. Ro- 
Or if Lands be deviſed to a Man and Woman unmarried, and the %%“ Caſe. 
Heirs of their two Bodies, or to the Husband of A. and Wife of B. 
and the Heirs of their two Bodies; by theſe Deviſes are created E- 
5 N * Coke 1 Inſt. 20, 26. 
ſcates in Tail“. Pl. Com. fo. 35. 
A Man ſeiſed of Land holden zn Capite deviſed it to his Mife for | 
Life, and after her Decenſe his HHn John to have it; and if his 
Hn wg marry, and have by his Wife any Iſſue Male of his Body 
lawfully begotten, then his Son to have it ; if no Iſſue Male, then his 
Sn Thomas 0 have the Honſe ; and if Thomas marry, having Iſſue 
Male of his Body, his Son to have the Houſe after his Deceaſe ; 
and if any of his Sons or Iſſue Males go about to alien or mortgage 
the Iluuiſe, then the next Heir to enter, &c. It was reſolved, firſt, 
That the Sons had an Eſtatetail in them ſeverally, and to the 
Heirs Male of their Bodies; for theſe Words, [if he hath no Iſſue 
Male, bis Sn Thomas to have it] are ſufficient to create an Eſtate- 
tail to John, and ſo of the reſt. 2. Reſolved, That no Condition 
or Limitation, be it by A& executed, or by Limitation of Uſe, or 
by Deviſe by bis laſt Will, can bar Tenant in Tail to alien by ſuffer- 
ing 3 common Recovery !. ö 7 H. 8 Jac. Sonday's 
If Lands be deviſed to 4. B. and his Heirs Males, or his Heirs 2 3 MP 


Females, without ſaying [of his Body,] by this Deviſe A. B. hath 
an Entail ; but if ſuch a Limitation be by Deed, it's a Fee-ſimple*. 


Z Inſt. part 1. F. 25. 
31 H. 6. 27. 9 H. 8. 


pp 18 27. Pl. Com. 414. 


120, C. B. Carter's 
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One deviſed all his Lands to another, and he Heirs of his Bu 
begotten; and after in the ſame Will deviſed, That if the Deviſt, 
die, the ſaid Lands ſhould remain to another in Fee; the Coun 
pet, 24 El. Anderſ. held, that the Deviſee hath an Eſtate-tail by the firſt Words *, 

* The Father Tenant for Life of certain Lands, the Remainder in 

Fee to the Son; the Son deviſed the ſame in theſe Words, z. | 
deviſe to D. my Wife the Lands which I have or may have in Re. 
— * after the Death of my Father, paying therefore yearly 
during her Life to the right Heirs of my. Father 40 8. and died, hig 
Father living; per Curiam, no Eſtate paſſed by this Deviſe but for 
Term of the Life of the Wife ; and that ſhe ſhould not pay the 403. 
until the Reverſion did fall after the Death of the Father; for the 

» Dyer 371. Father had not right Heirs during his Life. 
R. D. ſeiſed in Fee of a Houſe, and poſſeſſed of Goods, made his 
Will in theſe Words, 972. The reſt of my Goods, Lands ay 
Moveables whatſoever, after my Debts, Legacies and Funerals 
paid, I give to my three Children, J. T. and M. equally to be di. 
oided amongſt them : It was adjudged, that they have an Eſtate only 


: F EE for Life in the Houſe, and are Tenants in common, and not Pointe. 
35 Elis. 10. | | 


c 
403. B. R. Deacon OS + 
verſus Marſb, Moor's Rep. fol. 594. n. 108. 


: | JJ. C. by his Will deviſed a Meſuage in theſe Words, 91g. I pic 
EY 7 Peter 10 A. L. my Cinfin the Fre: ſimple of my Houſe, and after her De- 
Anderſ. Rep. c. 251, ceaſe to W. her Hon: A. L. had an Eſtate for Life, and her Son a 
1 Fee- ſimple in Remainder; and ſo it was adjudged *. . 


J. Deviſed 8000 J. to be laid out in Land, and ſettled to the Ul 


of B. in Tail, Remainder to the Uſe of C. in Fee; B. and C. a- 
greed by Articles in Writing to divide the Money in the Manner 


therein mentioned; ſoon after, and before the Money was divided, 3, 


died without Iſſue; in Chancery a ſpecific Performance of the Arti- 


cles was decreed in Favour of the Executor of B. Carter v. Carter, 


_ Paſ. 1733. Hrreſter's Rep. fol. 271. 
If one deviſeth his Lands in this Manner, iz. I give my Land 

in D. to A. B. to the Intent that with the Profits thereof he ſhall 
bring up my Child or my Children, or to the Intent that wwith the Pro- 
fits thereof he ſhall pay yearly 101. or that out of the Profits there- 


of he ſhall pay to J. M. 1ol. by theſe Deviſes 4. B. hath only an 


Eſtate for Life, albeit the Payments to be made be greater than the 
Rents of the Land ; otherwiſe it is in Caſe the Sum of Money is to 
be paid preſently, and not appointed 20 be paid out of the Profits 


* Coke, lib. 6. fo. 16. of the Land; in which Caſe 4. B. would have a Fee-limple*. 
Collier's Cale. Lib. , | | 


3. fo. 20, 21. Boraſton's Caſe. Brook, tit. Eſtates, pl. 38. Brook, tit. Teſtament, pl. 18. 32 & 33 Eliz. Wellock and 
Hammonds Cale. BY | ww 


A. ſeiſed of divers Lands in 4. Y. and C. the Lands in C being 
in him by Mortgage forfeited, deviſed the Lands in A. and B. unto 
ſeveral Perſons, and then adds this Clauſe in his Will: A the reſt 


of the Goods, Chattels, Leaſes, Eftates, Mortgages, whereof he was 


Poſſeſſed, he deviſed to his Mife after his Debts and Legacies 
paid, made his Wife Executrix, and died : Adjudged, that in the 


mortgaged Lands only an Eſtate for Life paſſed to the Wife, and not 
FT. 10 Car. B. R. a Fee f. ä 
Wilkinſon and Merri- 

land's Caſe, Crook, 

part. 1. fo. 323. J 


One 
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One deviſeth his Lands to bis tend Sons, and the Heirs of their 

Podies, and that the Executors ſhall have them until they come to 

their ſeveral Ages of Twenty-one ; the one attains. to the Age of 

Twenty-one; the Queſtion was, whether he might enter, It was 

ſaid, they Were Fointenants, and their Executors ſhould hold them 

till they both came of the Age of twenty-one Years. But it was hol- 

den otherwiſe by the Court, for the Words [until they come to their 

ſeveral Ages] ſhall be conſtrued, reddends fingula ſingulis; that when , 1 

either of them come to the Age of twenty-one Years, he ſhould then l 

have his Part and Poſlefſion*. \ Crook, part 2.f0.255, 
R. deviſeth his Land to his Brother 7ohu; and if he die having 

10 Son, the Land ſhould remain to William for his Life; and if he 

die without Iſſue, having no Son, it ſhall remain to the right Heirs 

of the Deviſor : John his Brother had an Eftate-tail to his Iſſue 

Males ; but Milliam had but an Eſtate for Life, or to his Heirs Fe- 


males, becauſe having no Son is merely contingent “. b M. 42 & 43 Eliz. 
> 5 Milliner verſ. Ro- 
binſon, Moor's Rep. fo. 682. n. 939. 


oy 


- — — — 
SY Co on \ 
r - 
n =. 
=_ = — — 


. X 
2 — N 2 3 en VF wg 
Pegg 4 CE II. DO 
nei pet 02 
8 _ * =_ = 


——— — 
2 — — 


CER — 
rr 


r eee. 


eee JIE! 

= r 

egg per- ggg ge rs 
— — 7s now 


- SS Ä... IDO 

_ — — = 
n 
3 * 

1 

* 


— — — — 
. 1 wy 
woe Ne —— 
— ES 2 > 


M. ſeiſed of Lands in Fee, deviſeth them to R. his Danghter 
fir Lift; and if ſhe marry after my Death, and have Iſſue of her 
Body lawfully begotten, then I will that her Heir after my Daugh- 
ter's Death ſhall have the Land, and to the Heirs of their Bodies 
b-gotten, the Remainder in Fee to a Stranger. It was adjudged that 
R. had not an Eſtate in Tail, but only for Life, the Inheritance in 
her Heir by Purchaſe reſting in Abeyance all her Life, and ſettling in 


the Inſtant of her Death *. 1 Hh. 35 Ruiz. Re. 
| | | | 467. Clerke verſus 
Day, Moor's Rep. fol. 593. n. 803. 


Deviſe of a Rent with a Clauſe of Diſtreſs is a good Rent-charge; King-el/ver. Cary- 
but tis not ſo in a Grant. | 1 N 9. MT $94: 

By a Deviſe of the Manor the Rents and Services paſs intirely, Yi verſ. Robin- 
but ſometimes they are divided; as where the Teſtator deviſed his 1 2 9%. 45: 
demeſne Lands to his Wife for her Life, and the Seroices to her for Form 7. 8. 0 285 
eighteen Years, and then he deviſed the 2whole Manor to T. S. after es 
the Death of the Wife: Adjudged, that T. S. the Deviſee ſhall take 
nothing in the Manor, till after the Death of the Wife, though the 
Services were deviſed to her but for eighteen Years ; for after the Ex- 
piration thereof, the Heir at Law ſhall have the Services during her 
Life, becauſe by the expreſs Words of the Will T. S. was to have 
nothing in the Manor whilſt the Wife was living; but if the 2obo/e 
Manor had been deviſed to him after the Expiration of eighteen Tears, 
and after the Death of the IVife, in ſuch Caſe that Clauſe ſhould be 
taken diſtributively, (7z.) that he ſhould have the Demeſnes after 
the Death of the Wife, and the Services after eighteen Years. | 

The Teſtator was ſeiſed in Fee of ſome Lands in Poſſeſſion, and Cod verſus Gerrard, 
of others in Reverſion, expectant upon the Death of T. & and devi- g C. er. 
ſed that his Wife ſhould have the Uſe of his demeſne Lands, (which 
he had in Polſeſſion) for one Year after his Death, and both his 
demeſne Lands and the Reverſion to T. K. for Life, after the Expi- 
ration of one Year next after the Deceaſe of the Teſtator, and the 
Deceaſe of T. S. who was the Tenant for Life; the Queſtion was, 
whether T. K. ſhould have the demeſne Lands a Year next after the 
Death of the Teſtator, or ſhould ſtay till a Year after the Death of 
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T. S. the Tenant for Life; and it was adjudged, that he ſhould have 
the demeſne I.ands a Year next after the Death of the Teſtator, and 
the Lands in Reverſion a Year after the Death of the Tenant for 
Life; for that Clauſe in the Will, (oiz.) a Pear after my Deceaſe 
and the Deceaſe of the Tenant for Life, ſhall be taken diſtributively 
reddendo ſingula fingulis. : = 
In ſome Cafes the Sentences in Wills ſhall be joined, and not ta. 
T 
O:born verſ. Wicken, As where the Teſtator deriſed 121. per Annum 70 be iſſuing out 
2 Saund. 197. of the Lands to his Siſter for Life, and whilſt ſhe ſhould remain 
ſole ; but if ſhe ſhould marry, then the 12 l. to ceaſe, and his Execy. 
ror ſhould pay her 100 l. ſhe married, the 100 J was not paid, and 
| ſhe diſtrained for the 12/, Rent Arrears ſince her Marriage; and the 
Queſtion was, whether it ſhould immediately ceaſe on her Marriage, 
or not till the 100 J. was paid; and the better Opinion was, that it 
ſhould be joined and not ſeparated; for if it ſhould, then the Siſter 
might have nothing, becauſe if the Rent ſhould cacaſe upon Her Mar. 
riaze, it might happen that the Executor might not have Aſſets to 
pay the 100 / It was objected, that if ſhe had married in the Life- 
time of the Teſtator, ſhe ſhould not have this Rent, tho' the 1001 
was not paid, which is very true; and the Reaſon is, becauſe the 
Rent was never veſted in her, for that would have been prevented by 
her Marriage, which was her own Act; but here the Rent was ac- 
tually veſted in her, and tis not reaſonable it ſhould be develted 
without Payment of the Money. oy | 
Bate: verſ. Norton, One Norton the Teſtator deviſed his Lands to 2 Daughter of his 
Raym. 82+ Couſin Amhurſt, who ſhould marry a Norton within fifteen Years; 
the Plaintiff married the Heir at Law of the Teſtator, and one Norton 
married the eldeſt Daughter of Mr. Amhurſt, who had at that Time 
three Daughters; it was objected that the Will was void for the I- 
certainty which of the three Daughters ſhould take, for it was incer- | 
tain which of them ſhould marry a Norton; but adjudged that the 
Will fixes it to one of the Daughters and no more; ſo that there is a 
Certainty in the Perſon, though not in the Event. = 
Milford verl. Smith, The Father, in Conſideration of his Son's Marriage, covenanted to 
r Salk. 225. levy a Fine to certain Uſes mentioned in his Deed, but no Fine 
was levied; he by his Will (reciting the Deed) deviſed and confirm- 
ed all his Eſtate granted to his Son in Marriage according to the 
Deed: Adjudged, that ſince the Will referred to the Deed, it palled 
ſuch Lands as were intended to be conveyed by the Deed and Fine, 
becauſe the Word Grant in a Will ſhall comprehend any Manner of 
Agreement in the largeſt Senſe. | 
Sir Thomas Littleton's As to Grammatical Conſtructions the Caſes are, ſſ. The Teſtator 
Cale, 2 Feat 351. had Lands in Fee, and other Lands mortgaged to him in Fee, and de- 
viſed all his Lands to T. S. Adjudged, that the mortgaged Lands 
did paſs; fo if he had a Tyſt of a Mortgage of Lands in H. and had 
other Lands in the ſame Pariſh; in ſuch Caſe by a Deviſe of all his 
Lands in M. the Truft will paſs ; but if he deviſe his Lands in H.B. 
C. Cc. to T. S. and all other his Lands elſewhere, and he had at 
that Time a Mortgage of Lands of greater Value lying in another Pa- 
riſh ; that Mortgage will not paſs, becauſe the Teſtator could never 
mean Lands of ſo great a Value by that Word elſezphere, which 5 
uſually inſerted Currente Calamo. 
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The Teſtator recited in his Will thus, (ig.) I have made a Leaſe coral 31. 


bor Twenty-one Years of my Lands to 7. & paying 10 5: Sc. this 
Jas held to be a good Leaſe for Twenty-one Years, though the 
Words (I have) are in the Preter-Tenſe. vo 
 Þit this Caſe was denied to be Law in Wrights Caſe, which was 
aus: 4s for my perſonal Eſtate I bequeath to my Wife 6001. to be 
paid ib William Weddall, and tis for the full Payment of the Lands 
Ws / purchaſed of bim; and is already eſtated in Part of Fointure to 
Ver for Life, when in Truth there was not any Part of it ſettled on 
his wife for Jointure; and therefore it was held that the Heir at Law 
WF ould have theſe Lands, for it could not be an implicite Deviſe to 
te Wife, becauſe the Teſtator took Notice that ſhe was eſtated in 
tem before the Making the Will. 


The Teſtator deviſed his Lands in H. to his Wife for Life, alſo his Gamage's Caſe, » 


Wright verſ. WWywel}, 
2 Vent. 56. 3 Lev. 


259. 


* The Word already 
imports, that it wvas 
before the Making the 
Will, 


5 


; Lands in B. to her for Life, and alſo his Lands which he purchaſed Vent. 368. 


f of /. M. to her for Life; and after her Deceaſe, he deviſed all the 
5 ſaid Lands to his Son and his Heirs ; the Queſtion was, whether the 


1 Lands in both the ſaid Pariſhes, or only the Lands which he purcha- 


of V/. A. ſhould paſs 


tions; what Condition in a Deviſe ſhall be good, what 
not ; what ſhall make a Condition, what not; and 


what Eſtate ſhall paſs to the Dewiſee by Implication. 


Onditions in Wills have ſo near a Reſemblance to Limitations, 
5 that they are commonly taken the one for the other; but the 
Ditference is thus, (g.) Conditions are ſo many Reſtrictions an- 
nexed to the Will of the Teſtator, which either quality or ſafpend 
his Intention, and make it incertain whether it (hall take Effect or 
not, or rather a Condition creates, enlarges, or defeats an Eſtate 
upon an incertain Event; but a Limitation is the Bounds of an 
W LEitate, or the Time how long it ſhall continue, or rather a 0Oua/i- 
ation of a precedent Eſtate; and the proper Words to make a 
W /-imitation are Ovamadin, Dum, Dummodlo, Si, Quonſque, and ſeveral 
ether ſuch like Words. OO 


Condition. | | 


eldeſt Son, at their reſpective Ages of 21, and deviſed his Lands to his 
{ud eldeſt Son and bis Heirs, upon Condition that if he did not pay 
tnoie Legacies to his younger Children, that then the Lands ſhould 
de to them and zheir Heirs; now here was a Fee- ſimple limited up- 
on a Fee, but it was upon a Cyntimgency, (ci2.) that if the e/deſt 
Hu failed in Payment of the Legacies; and that he took by De- 


mitation to the Eſtate of the Eldeſt. 


7 Di 40 5. to every one of his Brothers and Siſters; this is a Limi- 
741191 and not a Condition, fo that upon Failure of Payment, Gc. his 


8 Deviſes of Lands with Limitations, and upon Condi- 


A Deviſe of Lands upon Truſt to do ſuch an Act doth not make a Gillen vert. Marti: 


ward, Moor 594. 


icent ; and that the Failure of Payment was a Condition precedent 
to the Deviſe of the Lands to the younger Children, and was no Li- 


The Teſtator having four Sons and a Daughter, deviſed 20 J. to e- Hainfworth uerſ. pe- 
very one of his younger Sons and to his Daughter, to be paid by his 9. Moor 644. 


But a Deviſe to his Wife for Life, Remainder to his. eldeſt Son, 77/kc# verſ. Ham: 
7 mond, Cro. El. 204. 
$ Rep. 26,21. S. C; 
2 Leon. 114. 8. C. 


ee - Eſtate Se Dyer 317. 


y 8 
. 949 
4 


| Warren's Caſe, Dy. Deviſe to his Wife for Life upon Condition that ſhe ſhould edu, Y 


Seree verſus Beal, Rut where a Clauſe of Diſtr eſs 1s added, 1t will take away the 


3 Mar. Dyer, Dr. The Father deviſed Part of his Lands to his Wife for Life, 22 


% 


150 Mͤlat Things may be deviſed by Will, Fart Il 


Eſtate ſhall ceaſe, and be transferred to the Heir at Law, though th 1 
Word Paying in a Will generally makes a Condition: "Ml 
127. his Son at School at her own Charge, until he came of Age, after ,, 
Death to his ſecond Son in Tail, Remainder in Fee to his own rol 

Heirs ; the Wife did not perform the Condition, the eldeſt Son entereg, | 
and adjudged good; for by the Breach of the Condition, the Eſtate ; WM 
the Wife was determined, and the Heir at Law ſhall take Advanta, WS 

of it during the Life of the Wife. 1 __ 
| EY A. deviſed Land to B. reddendo & folvendo 20 5. to C. yearly, 
= od entry = died; the 205. is not paid; adjudged that the Heir of A. may ente | 
ro, Eli 4:4. for Breach of the Condition“. | | 75 IE - 
A Man deviſeth Land to B. his eldeſt Daughter and her Heirs, th 
ſhe may pay to C. her younger Siſter yearly 30 J. and dies thou 
other liſue; B. doth not pay the 30 /. C. enters; Et per Curim 
b }/ is bad been pay. her Entry was congeable, becauſe that > (/he may pay) waketh ; 3 
ing 4% her younger Condition. 2. C. for the Condition broken may enter into one Moe. 
= I9 fs = in. ty ; but for the other Moiety the Condition is diſpenſed with per g 
ber þ mach, it beg en ley, ſcil. the Deſcent to B. and for that the Condition ſhall be 


been a Condition, for apportioned 8 
generally the Ward 


Paying makes a Condition in @ Will. 1 Inſt, 236. b. 4 Y 30 Eliz. Rot. 568. Crickmer verſus Patterſon, Cro, H. : 


liz. 146. 1 Leon. 174. 8. C. 1 Roll. Abr. 410. S. C. 


a Force of a Condition, and make the Word Paying to be no Cond: 


tion at all, ( 27g.) the Deviſe was to T. S. for Life, paying E. G. be 

yearly Rent of 6. half-yearly ; and if tis behind, then that he m 
diſtrain for the ſame; this is no Oudition, becauſe the Diſtreſs limited 
for Non- payment of the Rent qualifies the Word Paying, which o- 
therwiſe would have made a Condition. | 4 


Bau Cue. Condition ſhe ſhould educate his Son in Learning and good Manners, 


Remainder to his youngeſt Son in Tail ; the Condition was broken: 

Adjudged this was not a Limitation, but a Condition, but that the 

Deviſe over in Remainder had deſtroyed it; for if it had not, then 

the Heir, muſt have entered to defeat the Eſtate of the Wife;. which 
in this Caſe he could not do without defeating the Remainder. 


Michael v. Dantm, Leaſe for Years with a Clauſe of Entry for Non- payment of Rent; / A 


2 Leon. 33- afterwards the Leſſor by his Will appointed that the Leſſee ſhould 
have the Lands for 'Thirty-one Years, accounting the Years of the 
firſt Leaſe not expired as Parcel; and by the ſame Will deviſed the 
Inheritance to T. S. The Queſtion was, if the Deviſce ſhould hold 
over the Land, for the Term increaſed as he held it before ; or if the 
Law will conſtrue the Words of the Will to be a Condition: Adjuds- Wi 
ed it could not be a Condition, becauſe Conditions are odious in Law, Mi 
and never created but by apt Words. | 1 
*ennings ver. Gover, What would be a precedent Condition in a Grant, may not be fo 
1 Leon. 229. Cro. in a Mill; as where the Teſtator deviſed a Term for Years to J. &. 
Eliz. 209. and that if bis Wife ſuffer him to enjoy it three Tears, then ſhe ſhall 
have all his Goods as Executrix ; but if ſhe diſturb the faid T. &. then 
E. G. ſhall be his Executrix : Adjudged, that ſhe is Executrix pre- 
ſently, and within the three Years, becauſe this Condition being in 4 
Will ſhall not be precedent, fo as no Eſtate would ariſe till it be 
ES. performed; 


ſhall clearly depart out of London, and inhabit in M. in Suffolk, 
then ſhe ſhall have 101. yearly paid ber out of the ſaid Honſe, F. B. 
dieth without Iſſue ; 70. B. dieth, R. B. being his next Heir; 15 E- 
is. Agnes totally departed out of London, and inhabited in M. in the 
ſaid County of & R. releaſes to Agnes.” It was adjudged, that this ; 
Proviſo doth determine the Eſtate of Agnes before Entry, inſomuch as { 
ſhe is but Tenant at Sufferance, and the Releaſe of R. to her 1617 q 
operatur ; for though there be no Words that her Eſtate ſhall ceaſe 9 
or be void, yet they are implied by the Will in theſe Words, ſcili- i 
cet, that then ſhe ſhall have ſuch a Rent out of the Houſe, which _ { 
cannot be without a Determination of the Eſtate for Life “. 4 Cro. Eliz. 228. i 
, M. 31 Eli. rot. 53. 8 ell Hil. {| 


for ever *. 
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erformed ; but it is a Condition to abridge the Power of the Wife to F 
44 Executrix, if ſhe did not perform that Part of his Will. } 
Fr. B. ſeiſed of a Houſe in Fee, 4 £#/iz. deviſeth it to s his 1 
Wife for Life, and after to the Heirs of his Body begotten, and af. 
ter to Tho. B. his Brother in Fee: Proziſo, That if rhe ſaid Agnes 


A. maketh a Leaſe to B. of certain Land, upon Condition that he 
ſhould not alien to any but to his Children; the Leflee deviſeth 
Part of the Land to A. after the Death of his Wife : Adjudged that 
the Wife ſhould take nothing, but it ſhould go to the Executors ; 
and the Death of the Wife is a Demonſtration when the Children 
ſhould take . : | _ T. 2 Jac, rot. 710. 

$23 | Horton verſus Horton, 2 Cro. 74. 1 Roll. Abr. 844. 
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J. being ſeiſed of ſeveral Parcels of Land in Fee, deviſeth one 
Parcel of it to his e/def# Son in Tail, and another Parcel to his youn- 
ger Son in Tail; Proviſo ſemper, that if any of his Children alien 
or demiſe any of his Lands to them deviſed before they come to the 
Age of Thirty Years, then the next Brother ſhall enter: The eldeſt 
Brother entered into his Part, and demiſed that for Years before his 
Age of Thirty Years; whereupon the younger Brother entered by 
Force of the Limitation in the Will ; and after the younger Brother, 
before he came to the Age of Thirty Years, demiſed the Land for 
Years, into which he had entered ; whereupon the eldeſt Brother en- 
tered. Adjudged, 1. That this is a * Limitation, and the Eſtate ſhall %%% 4feats 17 
be to them till they alien ; and upon the Alienation it ſhall go to the _ 
other. 2. When one Brother had entered into the Land by Force of 
the Limitation, that Land is diſcharged of the Limitation in the Will 
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: | * Owen 155: S. C. 
H. 30 Elia. Rot. 904. Spittle verſus Dawyes. Moor 271. S. C. 2 Leon. 38. 


A Man deviſeth Land to 4. and his Heirs, provided, that if he die 
Within Age, that then the Land ſhall remain to B. and his Heirs: 
Adjudged a good Deviſe to B. if 4. dieth within Age; but that is ! M. 33, 34 Eliz. 
not by Way of Remainder, but executory Deviſe ?. | 47 W 
1 Feb. 1712. Sir William Stephens by Will gave to his Grand | 
HMailliam Stephens ſeveral Meſuages, Lands, Tenements and Heredita- 
ments, to hold to him, his Heirs and Aſſigns for ever; but in Caſe his 
Laid Grandſon Milliam Stephens ſhould happen to die before he at- 
tained his Age of Twenty-one Years, then he gave the ſame to his 
Grandſon Thomas Stephens to hold to him, his Heirs and Aſſigns for 
ever; but in Caſe bis ſaid Grandſon Thomas Stephens ſhould happen 
40 


* 
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70 die before be attained bis Age if Twenty-one ears, then be gab gave 
the ſame to ſuch other Son of the Body of his Daughter Mary Ste. 
m_ by his Son-in-Law Thomas Stephens, as ſhould happen to at. 
rain the Age of Twenty-one Tears, his Heirs and Aſſigns for erer; 
the Elder of ſuch Sons to take Place before the Younger, one after 
another in Courſe of Seniority of Age, and Priority of Birth, and of 
the ſeveral and reſpective Heirs Male of the ſeveral and reſpeQive 
Body and Bodies of all and every ſuch Son and Sons, and the Heirs 
Male of his and their Body and Bodies iſſuing ; and for Default of 
ſuch Iſſue he gave the ſame to all and every the Daughter and Daugh- 
ters of his ſaid Son Thomas Stephens, on the Body of his ſaid Daugh- 
ter to be begotten, and to the Heirs of the Body and Bodies of all and 
every ſuch Daughter and Daughters as Tenants in Common, and not 
as Jointenants ; ard for Want of ſuch Iſſue he gave the fains to his 
Brother Sir Richard Stephens, to hold to the ſaid Sir Richard, his 
Heirs and Aſſigns for ever; all the reſt of his real and perſonal E. 
. ſtate he gave to his ſaid Son Thomas StepDens, and made him ſole 
Executor of his ſaid Will. 

15 March 1712. The Teſtator died; leaving Mary his Daughter 
and Heir, two Grandſons William and Thomas, and one Grand-daugh- 
ter, living at the Time of his Death. 

18 May 1713. Suſan, the Daughter of Thomas and Mary the 
Daughter, was born, but died without Iſſue, and under Age, on the 
14th of April 1734. 

24 Off. 1714. Thomas the Grandſon died without Iflue, and un- 
der the Age of 21 Years. 

14 Sept. 1718. William the other Grandſon died alſo übe Iſſue, 
and under the Age of 21 Years. 

14 March 1719. Mary, another Daughter of 7. þrmas and Mary 
the Daughter, was born, but died 26 Od. 1722. 

13 Nov. 1721. Sarah, another Daughter of Thomas and Mary 
the Daughter, was born, and is yet living. 

15 Feb. 1722. Mary, another Daughter of 7homas and Mary the ws 
Daughter, was born, but died 26 April 1723. | 

12 Jan. 1727. Thomas, Son of the ſaid Thomas ane Mary the ©} 
Daughter, was born, and is ſtill living, 

Sir Richard Stephens the Teſtator's Brother, mentioned i in the Will, 
is ſtill living. 

Thomas Stephens the Son-in-Law claimed Title to the premiſſes 
as reſiduary Legatee, Mary as Heir at Law, and the other Parties 

under the Will. 

The Queſtion was whether the Deviſe, And in Caſe my Grandſm 
Thomas Stephens ſhall die before he attains his Age of Twenty-one 
Tears, then I give all my ſaid Freehold Eftates, &c. to ſuch other 
Sons of the Body of my ſaid Daughter Mary Stephens, by my Son- in. 
Law Thomas 3 as ſhall happen to attain his Age of Twenty- 
one Tears, his Heirs and Aſſigns for ever, be good by Way of exe- 
cutory Deviſe, it ſuſpending the Veſting of the Eſtate until a Son un- E | 
born ſhould attain the Age of 21 Years, on the Authority of the Caſe T | 
of Taylor and Bydall, 2 "Mod. 289. It was held to be good by Way 1 
of Executory Deviſe the Conſequence whereof is, that all the ſubſe- 
quent Limitations will be good, the Eſtate will reſt in Thomas the 
Teſtator's Grandſon now living, when he ſhall atrain his Age of 21 


Years in Tail Male ; if Thomas the Grandſon co happen to Gam | 
8 ore 


ä _—_— „ 
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Age of 21 Years, and the Teſtator's Daughter Mary ſhall 
. gore. Son by her preſent Husband 7. bomas ye aig then 
the Eſtate ſhall go over to him when he ſhall attain his Age. of 21 
ears; in like manner, if Thomas the Grandſon ſhall die before the 
age of 21 Vears, and the Teſtators Daughter Mary ſhall have no 
ther Son by her preſent Husband Thomas Stephens, who ſhall attain 
his Age of 21 Years, the Eſtate will go over to Sarah the Grand- 
1 gaughter, and all the other Daughters of the Teſtator's Daughter 
lar by her preſent Husband Thomas Stephens, as Tenants in Com- 


non in Tail, with Remainder over to Sir Richard Stephens the Te- 


4 ſtators Brother in Fee; but if Thomas the Grandſon ſhall die before 
me Age of 21, and Sarah the Grand- daughter ſhall then be dead with- 
cout Iſſue, and there ſhall be no other Son of the Teſtator's Daughter 


1 Age of 21 Years, or any other Daughter hereafter born of their two 
bodies, then the Eſtate thall go over to Sir Richard Stephens by Vir- 
tue of the laſt Remainder to him in Fee: As to the Profits of the Eſtate 


WT until it ſhall veſt in any one Perſon, by Force of the ſaid Executory 
Ws Deviſc, or ſhall go over to the Remainder Man, they belong to the 
WW $on-in-Law Thomas Stephens, by Virtue of the reſiduary Deviſe in 
W the Will, as an Intereſt in the Teſtator's real Eſtate not before be- 
W queathed or diſpoſed of by his Will. | 


Determined in Chancery purſuant to the Opinion of the Judges 
of the Court of King's Bench. 4 

Stephens v. Stephens, Mich. 1736. Forreſter's Rep. 228. 

A Man had Iflue a Son and 'Two Daughters, and he deviſed his 
Land to his Son and his Heirs, and if he die without Iſſue within 
Three Years, then his Executor ſhall fell his Land; the Son dieth 
within Three Years without Iflue : Adjudged, that the Executor may 
enter and ſell the Land *. 1 by 

| | Molliueux's Caſe, T. 38 Eliz. Rot. 867. B 


A Condition is void, where the Teſtator parts with all his Intereſt, 
and then deviſed it over; as where the Deviſe was, that the Prior 
ang Convent of B. and their Succeſlors, ſhould have his Lands, fo 
as they pay yearly to the Dean and Chapter of &. Paul's 15 Marks, 
and if they fail, then their Eftate ſhall ceaſe, aud the Dean and 
Chapter, Gc. and their Succeſlors, ſhall have it; this was adjudged 
a void Condition, becauſe by the firſt Clauſe of the Will, the Teſta- 
tor had parted with all his Eſtate and Intereſt in the Lands to the 
Prior and Convent, &c. therefore there was none remaining for him 
to deviſe to another upon any Condition ; for if it ſhould be a Con- 
dition, the Dean and Chapter could not enter if it ſhould be broken, 
but the Heir at Law, and that would defeat the whole Will. 

Conditions alſo which reſtrain the Authority given by a former Part 
of the Will, are void, as where a Man makes Two Executors, pro- 
vided that one of them do not adminiſter his Goods, this is void. 


The Teſtator deviſed his Lands to T. S. and the Heirs of his No- Strine verſus Bond, 


dy, upon Condition, that he ſbould not alien them; and if he died 
without Iſſue, Remainder to E. G. in Fee; afterwards T. S. the De- 
viſee, fold the Lands ; yet the Perſon in Remainder could not enter, 
becauſe this was a Condition and not a Limitation of the Eſtate, and 
therefore the Heir at Law muſt enter for the Breach, 


R r A Man 


received ſince the Death of William the Grandſon, or to be received 


5 | Mary by her preſent Husband 7 homas Stephens, who ſhall attain the 


M. 41, 42 Elz. 


R. Fulmerſton's Cale. 


Dyer 33. 


Dyer 74. 


1 Roll. Abr. 412. 
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154 What Things may be deviſed by Will. Part Ill 


S n a. pr Xie go err en ied} po AE Ws 24 of 1; 1 


A Man had Iſſue Three Sons, John; Thomas, and William, uy 
deviſeth his Lands in this Manner; I deviſe my Land to my Son 70h 
after the Death of my Wife, to him and the Heirs of his Body lay. 


fully begotten, in Fee-fimple ; and if he die in the Life of my Wi, 


that then my Son Milliam be his Heir; the Deviſor dieth, John hay 
Iſſue and dieth in the Life of the Wife: Adjudged, that the If 
ſhall have the Land after the Death of the Wife, and not William, 


for it amounteth to a Deviſe to the Wife for Life, the Remainde 7 


to Fob in Tail, the Reverſion to Milliam in Fee upon a Contingey, 
cy: For ſo it appeareth his Intent to be, and not to abridge the B. 


ſtate-tail expreſly given to John, by his Death in the Life-time of the : Y 4 


H. 5 Car. B. Rx. Wife, but only to limit the Remainder in Fee upon this Contingeney!, 


J. 8. ſeiſed of the Manor of Marner, and of the Manor of Char. 


call, deviſeth the Manor of V. to the eldeſt Son of his Couſin R. 
in Fee, and the Manor of C. he deviſeth to M. for Life, and if N. 
dies, any then of my Couſin F.'s Sons living, then I Will my fail 

Manor of C. unto him that ſhall have my Manor of . the Teſtatot 

dicth ; the eldeſt Son of R. F. enters into the Manor, and conveys it 

to a Stranger; M. dieth. The Queſtion was, if the eldeſt Son d 

R. F. ſhall have the Manor of C. And adjudged that he ſhall not, be 

cauſe he hath not the Manor of V. at the Time of the Death of A. 

for the Deviſe was, that the Son of R. F. which hath the Manor « 

V. ſhall have this Manor of C. for it's not ſufficient that he hath the 

Manor of V. at the Time of the Death of the Deviſor, for there ate 

Two (chens, therefore he that ſhall have this Manor, ought to have 

Two Notes, 1. That he be the Son of R. F. 2. That he hath the 


„ FT. 36 Fliz. C. B Manor of M. at the Time when the Deviſe of the Reverſion of the 
5 T. 36 Liz. Fe. Manor of C. is to take Effet ®, cars 


$ 


Rot. 1145. 1 And. 306. Cro. Elis 3 57. S.C. Owen 24. 8. C. 


A. had Three Siſters living, one dieth, and hath Iſſue a Daughter, 
and deviſeth his Land to all his Siſters, between their Heirs, equally 


to be divided: Adjudged, that the Daughter of the Siſter which is 


R- fi aria ee take nothing by this Deviſe This is miſtaken ; ſee tit 

Godb. 363. | „„ | 
| H. M. was ſeiſed of Land and a Houſe called The IWhite Swan, 
made his Will in Writing, and deviſed all his Fee-ſimple Lands and 


Tenements to H. M. his Son, and the Heirs Males of his Body, and ; : 


for Default of ſuch Iſſue, to his right Heirs; and deviſeth his Houſe 
or Tenement wherein William Nicholls dwellcth, called The Jhit: 
Swan in Old-ſtreet, to Henry Gallant, his Daughter's Son, for ever; 
It was found by the Jury, that William Nicholls, at the 'Time of the 
Will making, and of the Deviſor's Death, inhabited the Alley of the 
ſaid Houſe, and Three upper Rooms therein, and that divers other 
Perſons at the ſame Time held the Garden and other Places in the 
ſaid Houſe. Adjudged, 1. That H. Gallant had an Eſtate in Fec- 
ſimple in the Houſe, by Reaſon of the Words [for ever ;] and not like 
© Poſtea hic. * Ludham's Caſe, 19 Eliz. Dy. 357. 2. Adjudged, that the whole 


Houſe paſſeth by this Deviſe, becauſe the Deviſe being, [zhat Hoſe I 


or Tenement called The White San,] both of them do neceſlarily 
import the whole Houſe : For the Sign of The White Swan cannot 
be intended to refer to Three Rooms; and the Words after, eis. 
[ wherein William Nicholls dwelleth,] do not abridge or alter that 
Deviſe; and the Houſe being named by the particular Name or 

3 | - its 
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White Swan, although William Nicholls never inhabited therein, yet | 
it paſſeth by the Deviſe. Vide lib. 4. fo. 48. Opnell s Caſe © | © M. 4 Car. Cham- 


berlain verſ. Turnor, 


B. R. Crook, part 1. fo. 129. W. Jones 195. 8. C. 


Two Coparceners, one deviſeth her Property to a Stranger, with- 
out other Words: There the Deviſee had but an Eſtate for Life; ; | 
for the Word [Property] doth ſignify but her Part in the Land.. 28m W 
J. deviſeth to Agnes his Wife my Houſe and all the Lands to it 
belonging, to diſpoſe of at her Will and Pleaſure, and to give it to 
which of my Sons ſhe will: Adjudged, that by the firſt Words, 18. 
I give, &c. 10 diſpoſe at her Will and Pleaſure,) ſhe had but an E- 
fate for Life; and the other Words, | and to give it to which of my 
Hus ſhe 29ill,) do add an Authority to diſpoſe of the Reverſion to, p „ Cr B. P. 


any of her Sons which ſhe pleaſes*, | Daniel verſ. Upley, 
| | Latch q, 39, 134. S. C. W. Jones 137. S. C. 


A Man was ſeiſed of a Farm, called by the Name of Heſelands 
in Cuckfie!d, and of other Lands in Cleyton therewith occupied; and 
being ſo ſeiſed made his Will in this Manner: As concerning the 
Diſpoſition of all my Lands and Rents, Oc. he deviſeth all thoſe his 
Lands and Tenements lying in the Pariſh of Cuckfield called Heſe- 
lands to his Wife for Life, and after her Deceaſe, that it ſhall re- 
main to Fobn his Son, and his Heirs; and after divers Clauſes, he 
wills, that if John dieth without Iſſue, Heſelands ſhall remain to his 
three Daughters in Fee. Adjudged, that only ſo much of the Lands 
as are in the Pariſh of Cuckfield ſhall go to the Daughters, but none 


of the Lands in Cleyton ®. h H 1 Jac. B. R. 


Tutteſham verſ. No- 


berti, Crook, part 2. fel. 21. Dyer, fol. 261. T. 41 Eliz. B. R. Waedden v. Osborn, Crook, part 3. 674. S. C. 


Some Caſes before- mentioned ſhew where the Heir at Law may 
enter for the Breach of a Condition, and where not; and as to that 
Matter tis generally true, where the Teſtator annexes a Condition to 
the Eſtate deviſed, which Condition is afterwards broken, the Heir 
at Law ſhall enter and take Advantage of it, becauſe by the Will he 
hath received an Injury in that which would have deſcended to him, 
if there had been none ; but if the Deviſe had been to the Heir at 
Law himſelf, upon a Condition which was afterwards broken, in 
ſuch Caſe it had been idle, becauſe no Body could enter but the 
Heir, and he cannot enter upon himſelf, Rn 

But where the Deviſe was, that if E. G. pay his Executors 50 /. 
then ſhe ſhall have his Lands to her and her Heirs, this ſhall take 
Effect immediately after the Contingency happens, that is immediately 
_ the 50/4. is paid, and the Heir at Law ſhall have it in the mean 

ime. 5 : 

"Tis the ſame Law where a perſonal Eſtate is deviſed, (.) the 
Executor ſhall have it till the Condition is performed; and upon 
Breach thereof he ſhall take Advantage of it. 1 

A. deviſeth the Fec- ſimple of his bigger Houſe in Syper-lane to his Ay v. Chapman, 
Couſin Alice Ludham, and after her Deceaſe to . L. her Son, who was Cie. Car. 112. | 
her Heir apparent, and dieth: Adjudged, that Alice hath an Eſtate for C 357 © 
Lite, the Remainder to Milliam for his Life, the Fee-ſimple to 4. 

A. by his Will in Writing reciteth, that whereas he had joined his hong v. Butt, 
Son Matthew Purchaſer with him in Part of his Land in T. the Re- W. WE 
ſidue 
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ſidue of his. Lands in T. he giveth to his two Sons Henry and Mj. 
chael, upon Condition, that if they fell the ſaid Lands to any but 
to Matthew his Son, then Matthery to enter, and to hold it as of his 
| Gift; and adds this Clanſe, Item, All the Houſes and Lands which ! 
have given between my Sons is to this Purpoſe, that they all ſhall 
bear Part and Part alike, going out of all my ſaid Houſes and Lands, 
towards the Payment of my Wife 40 . a Year during her Life, which 
I am bound to pay; and which of my Sons refuſe to bear their Part, 
I will that he or they ſhall enjoy no Part of my Bequeſt given unto 
them, but it ſhall go to the reſt of my well-willing Sons. Adjudged, 
that Henry and Michael had an Eſtate for Life only, and no Eſtate 
in Fee; becauſe the 40 J. per Annum is to be paid out of the Land 
and Houſes ; and not like to Chllyer's Caſe, lib. 6. fo. 16. Boraſtons 
Caſe, /ib. 3. fo. 4 E. 6. Broke, Eſtates, 78. 26 H. 8. Broke, Te. 
nements, pl. 18. 2. Adjudged, that although he doth recite that he 
and Mati hem were joint Purchaſers; yet an Eſtate for Life onl 
paſſeth, for no Intent appeareth that a Fee ſhould paſs, and it doth 


it may be it was but for Life; and the Reciting that he was joint 
Purchaſer, was not to ſhew what Eſtate ſhould paſs by the Will, but 
only what Land was to paſs, and in what Pariſh. 3. 'The Condi- 
tion that he ſhould not alien to any but to Mazthezo, is a Condition 
void in Law. 
B. hath Iſſue three Sons, Zohbn, Milliam and Richard, and being 
ſeiſed of divers Lands lying in 4. B. C. deviſeth all his Lands to 
John his Son, and his Heirs, and if he dieth without Iſſue, he de- 
viſeth his Lands in 4. to Milliam, and his Heirs in Fee: Item, I de- 
viſe my Land in B. to Richard in Fee. Whether this was a good 
Deviſe to R. after the Deceaſe of John without Iflue, or an imme- 
diate Deviſe to R. and a Countermand of the Will to Fobn, quoad 
thoſe Lands, was the Queſtion : And adjudged that it was a Limita- 
tion by Way of Remainder to R. and no Countermand; for the 
Words [| Item, I deviſe, &c.] ſhall be conſtrued, that if Fobn dieth 
without Iſſue, that then the Land ſhall remain, as the Deviſe is to 
T. 8Jac. Rot.1880. Jill and the firſt Deviſe to John is a Deviſe to him and the Heirs 


Brown verſ. Ferwis, 


Croke, Jac. 350. of Bis Body, and no Fee. 5 yp | 
Yelv. 209. The moſt proper Words to make a Limitation are, Ouamdin, 
1 Dummodo, Dum, Si, Onouſq; Gc. but it may be made by other 
Words, and in Wills there muſt be a Deoiſe over to make it a Li- 

mitation, except the Deviſe is to the Heir at Law, paying a Sum iu 
groſs ; for if that ſhould be a Condition, it would deſcend to him, 
and be extinct in his Perſon, and then there could be no Remedy to 
compel the Payment of the Money. See Mellock verſus Hammond, 

Cro. Eliz. 204. 2 Leon. 114. 3 Ch. 20. b. 2 D. A. 10. Pp. 7. 3 D. 

A. 177. p. 20. and Dyer 317. | | 
Baldwin v. iſnar, The Father deviſed his Lands to T. . his youngeſt Son in Tail, 
. upon Condition that he paid his two Siſters 204. per Aunum at then 
. full Age; and if he did not pay it, then he deviſed the Lands to 
; Roll. Abr. 411. them (the Siſters) and their Heirs ; the better Opinion was, that this 
was a Limitation of the Eſtate of T. S. for if it ſhould be a Condi- 
tion, it would not only defeat the Siſters of their Portions, but like- 


Fi 4D: 49: t: 2 
3 Devife 


not appear by the Will of what Eſtate he was joint Purchaſer, and 


wiſe the Deviſe to them over upon Non-payment of their Portions 
See Hainfworth and Petty's Caſe, Cro. Eliz. 919. Moor 644. Ny 
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Part III. What Things may be deviſed by Will. 157 
Deviſe to his eldeſt Son in Tail, Remainder to his younger in — ere 3 

Tail, Remainder to the Heirs of the Body of the Teſtator, Remain- ported in "a 

der to his own right Heirs; he had Iſſue ove Daughter, and deviſed, by the Name of Har- 

That if either of thoſe on whom he had intailed his Lands, ſhould rington veri. Minors. 

moleſt the other for the ſame, or mortgage, ſell, or otherwiſe incum- 

Fer it, that from thenceforth ſuch Perſon ſhauld be excluded, and 


the Intail made to him ſhouſd be of no Force, but that it ſhall de- , 


ſcend and come to the next in Tail, as if ſuch diſorderly Perſon had i. 
not been mentioned in the Mill. The eldeſt Soſt levied a Fine, and 1 
he and the youngeſt joined in a Recovery, and then their Siſter (the 9 
Daughter) entered for a Forfeiture: And adjudged that ſhe might, 'W 
becauſe this was a Limitation of the Eſtate, and not a Condition ; ll 
for if it had, then the eldeſt Son muſt have entered for the Breach 08 
thereof, and ſo defeat all the Remainders; but it being a Limita- [Bl 
tion of the Eſtate, it determines it, and caſts the Freehold on the | 
next in Remainder, without any actual Entry. 1 
Deviſe to his Wife for Life, and that after her Deceaſe his Execu- 4benhurf v. Carter, th 
tors ſhould receive the Profits till 900 J. ſhould be raiſed for the Hob. 34 1 
Preferment of his Daughters; and after that Sum was received, then Wl 
the Lands ſhould remain to his right Heirs Male; and if he ſhould ' 
diſturb his Executors in receiving the Profits, than his Eſtate ſhall 1 
ceaſe, and the Lands ſhall be divided amongſt his Daughters: The 18 
Heir Male made a Leaſe to the Plaintiff, the Daughters entered, Ml 


and the Leſſee brougkt an Ejectment; but Judgment was given a- 
gainſt him. TI | | WT 
A. deviſeth Part of his Land to Y. another Part to C. and another 


: is E735 5- L 
ien 
1 


Part to D. and if auy of them die without Iflue, the Survivor ſhall 8 
have his Land fo dying: Adjudged, that the Survivor ſhall have the | WW 

= Part but for Life, and the Words [al his Land] ſhall not be con- * H. 36 Eliz. Den .' 
ſtaed to go to the Eſtate of Land, but to the Land it ſelf*, — c, erl. Zrajmw 4 
A. being ſeiſed of Gavelkind Land, deviſed his Lands to Husband © © 8 
f and Wife, the Remainder proximo heredi maſculo de eorum corpo- 1 
vibus legitime procreato in perpetuum: The eldeſt Son taketh only 1 

an Eſtate for Life. Dy. 133. b. But by Popham, if ¶ proximo] were 1 
omitted, it would be an Eſtate-tail. Vide Dy. f. 337. P. 16 Eliz. P. 16 Eliz. Hum- 1 
Humfyſon's Caſe '. | __ 1 * 1 

A Man had Iſſue three Sons, 70%, Edward and William, and 8 1 

had Lands in three Towns, ſcilicet, J. B. C. by his Will he devi- 1 

ſeth his Lands in A. to John his eldeſt Son, and the Lands in B. to | 
Edward his Son, and the Lands in C. to William his Son; and if T 

any of them die, the other ſurviving ſhall be his Heir; John dieth 1 
having Iſſue: If the Lands in A. ſhall go to the two Brothers, or to 1 1 

the Iſſue of Fohn, was the Queſtion. Reſolved, beeauſe nothing but .\' 

the Freehold paſſed to 70%, the Reverſion deſcending to him, his 1 
Eſtate was merged, and therefore could not revive, and veſt the Re- „ Tar Try | 1 
mainder in Edward and Milliam w. | hed ont. How 1 

Croke, part 2. 260. 1 Bulſt. 61. S. C. | 1 

FJ. G. ſciſed of Lands in Fee deviſed them to his Wife for Life, f 1 

the Remainder to A. and his Heirs, upon Condition, that after the 15 
Death of his Wife, he grant a Rent- charge to B. and his Heirs; and 1 


4 


if A. dieth without Heirs of his Body, that then the ſaid Lands ſhall 

remain to B. in Tail; the Wife dicth, A. granteth the Rent accord- 

ingly, B. grants the Rent over; A. dieth without Heirs of his Body, 
8 1 1 
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and the fecal . diſtrains for the Rent arrear. | Adjudited;a that 
V. the Grantee of the Rent was in by the Deviſor, and nor by the 

\ Tenant in Tail; and thereforg the Rent in Fee may continue, tho 
3 5 15 the Intail be ſpent : And the Deviſor had Power to charge the Land 
Poph. Rep. fo. 131. 48 he pleaſed '. 

A Man deviſeth Land to A babendum to him and the Heirs of his 4 
Body, to the Uſe of him and his Heirs: Adjudged, that it is an E. 
ſtate-tail, and the Words, [20 rhe Uſe of him aud his Heirs) are 

T. 14 Jac. Copper but declaratory, and it's all one as if he had ſaid 70 his Heirs a 

verſ. Frank/in, Croke, for elaid®. | 

ad ns A Man deviſeth Land to the eldeſt Son and his Heirs for his Part, 
Item, He doth deviſe to his ſecond Son ſuch Land for his Part, with- 

p. 14 Jac. G-fs Out limiting any Eſtate: Vet it ſhall be @ Fee in the ſecond Son, 

verſ. Haywood. for that be had Reference to the Part of the eldeſt Son ?. 

A Man ſeiſed of Tenements in London deviſeth the ſame to TwWo, 
upon Condition, that they ſhould pay to his Wife 10 J. per Anh 
ifluing out of the ſaid Tenements at Two Feaſts; and if the Rent 
be behind by the Space of forty Days being demanded, that it ſhould 
be lawful for the Wife to diftrain : Per Curiam, it's a good Condj- 
tion; and that if the Rent be behind, yet the Wife cannot diftrain 

before a Demand of the Rent : But the Heir of the Husband might 
enter for the Condition broken, though the Wife did not demand 
LD 8 Dy. the Rent ! 
8 A. deviſeth his Lands to his eldeſt Son and his Heirs, upon Cons 
tion that he ſhould pay 20 J. a- piece to his two Daughters, at their 
Ages of "Twenty-one. [ts a Limitaticn, and no Condition. But 
if the Deviſe had been to his fecond Son, upon Condition that he 
ſhould pay 20/. a-picce to his two Daughters, ut ſupra; adjudged 
that 77's a Condition, and no Limitation. 2. The Daughters could 
not enter for Condition broken without Demand, and Notice given 
| that they are of the Age of 1 wenty-one. 4 None could enter with- 
** e bor out their expreſs Order and Direction“ 


 Wilverflone, Croke, part 2. fo. 57. 


2 


A. ſeiſed of certain Lands in Fee, having Iſſue three Sons, eis. 

Villiam his eldeſt by one Venter, and Fr. and John by another Ven- 
ter, deviſeth theſe Lands to his Wife for Life, and aſter to his two 
Sons Fr. and John, that they ſhould pay to his eldeſt Son Milliam 
and his Heirs annually 3 J. and if either of them, or their Heirs, db 
ſell the ſame, then the Gift ſhall ſtand as void, and ſo to return to 
his Heirs again. Adjudged, that they have a Fee by the Words [if 
tbey or their Heirs 2 and by Reaſon of the 3. to be paid an- 

nually: And ſo the Condition, that they ſhould not ſell, is weren 

„ P. 41 Eliz. C B. to an Eſtate in Fee, and by Conſequence void *. 

Rot. 3 Shailand 

verl. Baker, Croke, part 3. fo. 745. 


A Man ſeiſed of Land in Fee deviſeth the ſame to my Son Francis 

after the Death of my Wife, and if my Daughters fortune to over- 

| live their Mother and Fr. and his Heirs, then 1 deviſe the Land to 
= them for their Lives, and after their Deceafe to B. and C. my two 
Nephews, and that* they and their Succeſſors ſhall pay 3 J yearly _ 

to ſach a Company in Loudon as I intend for ever. Reſolved that 

Francis hath an Eſtate-tail by Reaſon of the Limitation over, eis. 

Lif bis Sifters ſurcive him and bis Heirs :] For Heirs in this Place 

I is 


Part III. What Things may be deviſed by Will. 
| is intended Heirs of his Body ; for the Limitation being to his Siſters, 
it's neceſſary to be intended, that if he ſhould die without Iſſue of 
his Body; for they are his Heirs collateral. And therefore if a Man 
| hath Two Sons, and deviſe Land to his younger Son, and if he die 
vithout Heir, then it to remain to his eldeſt Son and his Heirs; this is 
nn Eſtate-tail in the younger Son; otherwiſe the Remainder ſhould 
de void. 19 H. 8. fol. 9. Vide Dy. 333. Chapmans Caſe. Coke, 
5. 6. fo. 16. Mild Caſe. 2. The Nephews have a Fee, by Rea- 
ſon they have paid a Conſideration for it, 18g. an annual Sum, and 
te Words [ if they or their Succeſſors deny the Payment] ſhew the In- 
tent that it ſhould go to the Heirs. 4 E. 6. Brook Tit. Eftate, pl. 78. 
3. It was adjudged, that it was no contingent Limitation to the Ne- 

WF phcws, by Reaſon of the Words | and if my Daughters, &c. over-live | 

_ MH Mother, &c. then they to have it,] but expreſs, when it was to . 13 Jac. Rote 
= commence *. | the RES 606. Webb v. Her- 
e ring, Crook, part 2. fo. 415. Moor 85 2. S. C. Bridg. 84. 8. C. 3 Bulſt. 193. S. C. 


= Sir Richard Fulmerſton deviſed to Sir Edward Chaſe and Fr. his 
Wife, Daughter and Heir of Sir R. F. certain Lands in E. to them 
and the Heirs of Sir E. C. upon Condition they ſhould aſſure Lands 
in ſuch Places to his Executors and their Heirs to perform his Will; 
and if he failed, then he deviſed the ſaid Lands in E. to his Executors 
and their Heirs, It was adjudged to be a good Limitation, and no 
Condition; for if it ſhould be a Condition, it ſhould be deſtroyed by , + 38 Eliz. Rot. 
the Detcent to the Heir; but it is a Limitation, and as an executory 867. Fulmer/ton and 
W Deviſc to his Executors, who for Non-performance of the ſaid Ads e s wa 
entered and fold; and adjudged good *. „ 8 


. 
4. deviſeth Land to B. and his Heirs: It's a Fee: ſimple, for this + 


Word [Heir] is nomen colleftivum *. Owen 148. 


35 Eliz. Rot. 467. 
| ; | Lilly verſus Taylor, 
P. 11 Jac. B. R. Wi/kyns verſus Whyting, 39 Aſſ. pl. 20. 1 Bulſt. 219. 


being ſeiſed of Land made his Will, and thereby he did give to 
= his Two Sons Twenty Acres of Land, and if they or any of them do 

ſell, that then the Gift to ſtand void, and ſo it ſhall return again to the 

z ſole Heir; and by another Clauſe he deviſeth to J. $8. and his Heirs a | 
Kent of 20 /. per Annum out of the fame Land: Per Curiam, the p. 4 Elie C. B, 


1 ' eee : Rot, 03. Shayland 
Two Sons have an Eſtate in Fee- ſimple ?, verſ. Bale, 1 858 


Fee-ſumple by Devife. 


HE Law allows many Words and Expreſſions in Wills to paſs Keilw. 43. b. 
an Eſtate in Fee, which will not paſs by the ſame Words in 8 oe 

Deeds, as a Deviſe Sanguini ſuo, or propinquo ſanguini, or ſucceſſo:: © 7 
rus furs in perpetuum. ME og 

Tis true, the Word Heirs imports a Fee both in Wills and Deeds, 1 Roll. Abr. 253. 
and the Word Heir in the ſingular Number imports a Fee-fimple i E's Pop: FI I" 
Wills, as a Deviſe to T. & for Life; and after his Deceaſe to the * © 
Heir of his Body for ever; here the Word Heir is nomen colloctivum, 
and is the ſame with Heirs, and J. $. hath a Fee- ſimple executed in 
him, and his Heirs ſhall take by Defcent, and not by Purchaſe. 

Ihe Reaſon why Wills are favoured more than Deeds, is, becauſe 

itls arc not Conveyances at Common Law, but by the Statute of 
H. 8.; tis true, there were Wills before, but thoſe were by Cuſtom in 

Boroughs; 
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Ne. ſimple by Dewiſe. Part Ill 
72 iy Ce enn nne 
Boroughs; now as Cuſtom enabled Men to deviſe their Lands con, 
ry to the Common Law, ſo it exempted them from that Regulariy 
required in other Conveyances.. 8 HH Tee 6 Hee 
Abraham ver. Trigg, Thus, where the Deviſe was to T. & and his Heirs Males bepre 
agg 479 ten, this is an Eſtate in Fee for Want of the Word? Body, from whon 
+*4* > theſe Males ſhould iſſue; but if it had been to the Heirs Males i 


8 —— — 


* My Lord Coke tell. g | i 
us, That in Wills the ih S. it had been an Eftate-t al. 


Law will ſupply the Word Body, Litt. Sect. 31. | 


i Seek, be Father had Ilie Jilliaw by one Venter, and Famer 
HY Z | Francis by another, and deviſed his Lands to the Two laſt Son 
without limiting what Eſtate they ſhould have, and that if either d 
them, or their Heirs, ſhould ſell the ſame, then the Deviſe ſhould 
be void, and it ſhould return to the 2 , Heirs ; then he appointed 
them to pay to the eldeſt Son and bis Heirs 3 l. the ſaid Two young 
eſt Sons both died without Iſſue: Adjudged they had a Fee- ſimple » 
theſe Words, (91z.) if they or their Heirs alien, and by reſerving a 7 
Rent of 3 J. to the eldeſt Son and his Heirs, | 1 
Deviſe of Lands to T. & and his Af/izns, without ſaying, for ever, 
this is a Fee-limple; and fo tis if the Deviſe was to T. &. for eve, 
without ſaying to his Heirs. 1 Rep. 85. in Corbett's Caſe. 
The Teſtator deviſed his Lands to T. S. for 100 J. which he owel 
him, this is a Fee-ſimple. 1 And. 35. Ss 

} oh. 233- Hum. Deviſe of his Lands to his Daughter for Life, Remainder to T. 
verſus Jene. and his Heirs; and for Want ef ſuch Heirs, Remainder to the right 
Heirs of E. &. Adjudged, that this Limitation to T. S. and bit 
Heirs made a Fee-ſimple, and the Words for Want of ſuch Heirs, 
may be intended Heirs general, and not Heirs of bis Body; and 

therefore the Remainder to the right Heirs of E. G. is void. 
William &hk»yn having three Daughters, 2iz. Mary, Suſanna, ani 
Anne, and leaving no other Child, by Will devifed his Lands ad 
Tenements in B. in the County of G@/oceſter, to his three Daughter, Wi 
Mary, Suſanna and Anne, to be equally divided between them, to 
hold to them, their Heirs and Aſſigns for ever; he alſo deviſed hi 
Lands and Tenements in K. in the County of G/oucefter, to his ſaid 
three Daughters, to hold to them, their Heirs and Aſſigns, immediate- 
ly after the Deceaſe of his Wife &ſanma for ever; and then after 
ſome intervening Bequeſts, ſays, and if all my three Daughters ſhall 
die, and leave no Iſſue of their Bodies to inherit ſuch Eſtates as in 
this my Will is before deviſed to them, and not be of Age, or make 
no other Diſpoſal thereof, then my Will is, that all the ſaid Eſtates 
Lands and Tenements, both at B. and K. ſhall be veſted, and be thc 
ſole and proper Eſtate of my Kinſman F. B. and I deviſe the ſame 
to him, his Heirs and Aſſigns for ever accordingly. 
Anne the youngeſt Daughter died in her Infancy in the Life-time of = 
the Teſtator her Father, the two other Daughters, Mary and Siſam i 
nd ſurvived their Father and Mother. 2 
A Caſe in Chancery was made for the Opinion of the Court of 
King's Bench, whereupon one Queſtion was, whether the Daughters 

Suſana and Mary, by Virtue of the Will, and by the Death 
Anne, in the Life-time of the Teſtator, took an Eſtate in Fee-fimplc 
of Fee-tail in their reſpective Shares of the real Eſtate? The Judges 
certified that they took an Eſtate in Fee-ſimple. Whereupon it Was 
decreed in Chancery accordingly. Miller and Moor, Barnardifi 
Rep. fol. 7. I Fee. 
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a Fee-ſomple by the Mord Paying. 


Here the Deviſe of Lands is to 7. &. his eldeſt Son, paying Plowd. Com. 412. 
ſo much. c. there the Word Paying doth not make a Con- 3, Rep. 20. Nit 
. Fee TY od: : . verſus Scholaſtica. 
dition, but a Limitation of the Eſtate, for if it ſhould be a Condi- see 1b verlus 
| tion, then, if T. S. did not pay the Money, he himſelf would take Hammond hie. 
| Advantage of it; for the Land deſcends to him as Heir at Law, and 
ſo the Money would never be paid, therefore tis a Limitation of his 


W 7: Gtc; and if the Money is not paid, it ſhall go to the next in Re- 


mainder. k 8 g | 
The Father deviſed his Lands to his Son after the Death of the 7:35 verſus Herring, 


ind if hi | ſurvived the Son and his Heirs 0 2 Cro. 415. 
Mother, and if his Daughter ſurviv Jeirs, then to doce $5816: ©. 


her for Life, and after her Death, then to' Roger and John, paying Bridg. 84. S. C. 
errry Tear 61. 16s. 10 the Company of Merchant-Taylors 7» Lon- 3 Bald. 193. S. C. 
don; and if they (the ſaid Roger and John) or their Succeſſors ſhall = 
deny the Payment, Oc. then the Company may enter: Adjudged 

an Eſtate in Fee in Roger and John, by Reafon of the Word * Pay- By Intendment of 
ing; and tis not material of what yearly Value the Land is above the _ 8 _ 7s al 
Money to be paid, becauſe that Word makes an Eſtate in Fee in the 5 . he] 


Deviſees; and in this Caſe the Word Succeſſors ſhall be taken for Heirs. for bis Prejudice ; as 
| where Lands of 3 l. 


per Annum are dem iſed to T2. paying out of it 50 8. 10 E. G. in this Caſe T. S. hath a Fee. ſinple ; but if it had been 1a 
ay ſo much out of the Profits of the Land, *tis but an Eftate for Life, becauſe he can have no Loſs. 6 Rep. Collier's Cale. 


So where the Father deviſed Lands to his Son, paying 3 l. per An. Sies verſus Spicer, 
num to his Brother; this was adjudged a Fee by the Word Paying, b 280. 
becauſe the Charge to the Brother might ſurvive, and continue after 
the Death of the Deviſee; and ſo tis in all Caſes in Wills where the 
Word Paying, or to pay, is collateral, and tis not ſaid out of the 
Profits of the Lands. | ON Be LL 
The Caſe is almoſt the ſame where the Deviſe was to his e/deſt Greer verſus Deruell, 
Hn for Life, and after the Determination of that Eſtate, then to his 2 Cro. 599- 
youngeſt Son, paying to his Siſters 10 J. a- piece; this was adjudged a 
Fee-ſimple. 5 $0917 


In ſome Caſes where the Word Paying is not expreſſed, it ſhall be Moor 361. Bullws 


Caſe. 


underſtood, as where the Husband deviſed his Lands to his Wife for g PR 
30uldf. 134. S. C. 


Life, and that after her Deceaſe, Robert, his eldeſt Son, ſhould have 
it, for Ten Pounds under the Price it coſt; it was held, that the 
Clauſe ſignified he ſhould have it, paying Ten Pounds under that 
Price, which makes a Fee- ſimple determinable upon Non-payment of 
the Money. 7 | To 4 Þ, = 

Deviſe of Legacies to be paid out of Lands; in ſuch Caſe if the 
Profits will not do it at the Time limited to pay it, 'tis a Deviſe of the 
J. ands in Fee. r e 

So Where the Deviſe was to his Son Robert, upon Condition, that R--4 verſus Hatton, 
he pay to his Siſters 5 J. per Anuum during their Lives: Adjudged the ? Mod. 25. 
don had a Fee- ſimpfle. oo 

Tho the Word Paying generally makes a Fee- ſimple, yet tis not Pao verſus Hill, 
fo where the Eſtate is limited over; as for Inſtance, The Father devi- Cre. Elis 497. 
egos R 5 Tx 5 Wy Moor 4.64. 8. C. 
ed his Lands to his Two Sons ſeverally, paying to each of his Daugh 
ters 10 l. a- piece: Provided, that if either of his Sons marry and have 
Iſſue, and die before he enters, then his Part ſhall remain to ſuch Iſſue, 
and not to his other Brother: Now this Limitation, (=.) That at- 

Tt 1 
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1 FARES 

144 3 
e 
n 


4 
—d - 


ter the Death of one before he enters on his Part, it ſhall remain 3; 
the Iſſue of the other, ſhews, that their Father intended he ſhould 
have it only for Life, notwithſtanding the Word Paying. 

Colliſon vet. Wright, So where the Deviſe was to his Son and Heir, and if he die before 


8e Ci, Cake,ang Twenty-one, and without Iſus of his Body then living, the Re 
Chaddxck and Cow- mainder over, (5c. the T\wenty-one Years expired, and then he ſold 
4978 Caſe, poſtea. the Lands, and died: Adjudged that he had a Fee-ſimple immediate. 


2 and by Conſequence the Sale was good, and that the Eſtate-tail 


which was created by the Words, (eig.) And without Tſſue of his Wl 


| Body) was to ariſe upon a Contingency ſubſequent to the Eſtate in 
Fee, (i. e.) upon his dying before T2venty-one, and without Iſſue they 
living, which in this Caſe could never happen, becauſe he had ſur. 
5 vived Twenty-one Years. - b 1 5 
Chaddeck v. Cowly, Deviſe to T. S. and his Heirs, and if he die without Iſſue, living 
N E. G. or if he die before 'Twenty-one, Remainder over: Adjudged 
this makes a conditional Fee-ſimple immediately, and the Words, if 
he die without Iſſue, living E. G. make an Eſtate- tail, but that is to 
ariſe upon a Contingency of his dying without Iſſue, Ai E. G. and 
not otherwiſe. 23T fi 901355 4H 


* 


By the Nord Purchaſe. 


Green es 6 Teſtator had Iflue Milliam, who had Two Sons, Robert 
yn . and Thomas, and he deviſed his Lands in Clay to William 


Lands in Clay, for his Son Thomas, and then William ſhall ſell his 
Land in Clay as his own, & c. Adjudged that William had a Fee- 
ſimple by this Deviſe; tis true, by the firſt Words of the Will he had 


expreſly an Eſtate for Life, but the Words which follow, (is.) ex- 


cept William purchaſe other Lands, import an abſolute Purchaſe in 
Fee, (tho' it might be likewiſe for Life) and the Words as good in 
Value ſhall be intended in the Price, and not in the yearly Value, 
and it muſt be a Fee- ſimple, for otherwiſe he could not ſell Clay. 
The Teſtator deviſed Lands to his Son, upon Condition that he al- 
lozy to his Brother Meat, Drink-and Apparel, and convenient Lodg- 
ing: It was adjudged, that the Son had a Fee- ſimple immediately, be- 
cauſe the Brother was to have an immediate Maintenance, which might 
be a Charge to the Deviſee before he could receive any of the Profits 
Lee verſus Fithers, of the Lands, tho it was inſiſted that he had only an Eſtate for Life 
T. Jones 107 becauſe the Word A//ozy imports it muſt be out of the Profits. 


- 


By a Deviſe of All his Eſtate. - 


3 ban, THE Teſtator deviſed all his Tenant. right Eſtate in D. to his 
5 Couſin T. §. and all his Father took of the Marqueſs bis Fee, 


with all his Lands in Beckfede : Adjudged, that the Word Effate 
did comprehend all his Intereſt in the Lands; tho' it was objected, 


that the Words were only a Deſcription of the Quality of the Land, 


and were not Words of Limitation of the Eſtate, and therefore made 
but an Eſtate for Life; but it was held to be a Fee. ſimple. 


_ Fee-ſomple H Deviſe. Part Ill. 


for Life, and afterwards to Thomas, except William purchaſe other 
Lands, and as good in Value (but did not ſay yearly Value) as his 


163 


1 


in Mo- 1 Chanc. Rep. 262. 


p | Tirrill : 
ney, and all the reſt of his Goods, Chattels, and other Fftate what- Se. 7 . 


ſoever to 7. & whom he made Executor; it was decreed, that he Kea» hic. 


. 


having Lands, T. F. had an Eſtate in Fee in them. d for Wherever a d 3 Mod. 45. Reeves 


real and perſonal, and 


aſs an Eſtate in Fee. 5 
ſequence p me ky I Ls oF + 6 thin of 
the Fee-fimple. 1 Salk. 236. Counteſs of Bridgwater v. Duke of Ballon. 


Thomas Carter made his Will as follows: © As to my temporal 
« Eſtate, I bequeath to my Nephew Tanner (his Heir at Law) 50 J. 
(Then he gives ſeveral Legacies :) © And all the Reſt and Reſidue of 
my Eſtate, Goods and Chattels whatſoever, I give and bequeath to 
© my beloved Wife Mary Carter, whom I make full and fole Ex- 
* ecutrix.” In Chancery, decreed, that an Eſtate in Fee-ſtmple paſſed 
to the Wife by the Words of the Will. Tanner againſt Morſe, 
Trin. 1734. Firrefter's Rep. 284. | 


By the Word Inheritance. 


HE Teſtator deviſed an Annuity to V. G. in Fee: Item, I de- Hepenre!! v. Ackland, 
viſe my Manor of B. to T. S. and his Heirs: Tem, I deviſe 4% 239 8 5 
all my Lands, Tenements and Hereditaments to the ſaid T. $. but and 2 Vent 185 
did not ſay for what Eſtate: Item, I give all my Goods and Chat- /»'s Cale. 
tels, and whatſoever elſe I have not diſpoſed, to the faid J. & he pay- 
ing my Debts and Legacies: Adjudged, that T. S. had a Fee-fimple 
by the laſt Words, (27g. whatſoever elſe 1 have not diſpoſed, for they 
could have no Effect on the perſonal Eſtate, becauſe all that was de- 
viſed before; therefore they muſt extend to the Inheritance, becauſe 
that was not diſpoſed before, and the rather becauſe of the Words 
which follow, (1iz.) he paying my Debts. 


A Deviſe of his“ Inberitances to T. & after the Death of his 2 Saund. 388. 


| ; 4 1. —_— | , . % Purefoy v. Ropers. 
Tanner and if he die within Age, then to the right Heirs of the C/o zi, 
eſtator ; it was held, this was an Eſtate in Fee, for if he had in- Hue w T. S. with 


tended only an Eſtate for Life to T. S. it would have been in vain 24 lin Lands for 21 


ears, and that he 


to have limited it 70 his 021 right Heirs, becauſe the Law would // laue ny Inhe- 
have done it without ſuch a Limitation. | ritance, f it is not 


contrary to Law; this 


aſſes @ Fre, Hob. 7. See Whitlock verſus Harding, 8. P. Moor 873. Godb. 207. S. C. Hob. 2. 


by 


| Moor 57. See poſtea So a Device of Lands to his Wife to diſpoſe and bey them upon 


Hardres 148. 


1 Neſſimple by Deviſ. art Ill 


N : f 7 , f y Cy 2 N 


I the Words to diſpoſe, 18 K or bel, at . Wil a 


Pleaſure. 


1 Leon. 156. Fen- De to „ E. G. * Life, Rematbder to: R. N. in Tail, and i 
meur verſus Hardy. he die without Iſſue af his Body, living E. G. then the Lands 
to remain to her, 70 aiſpoſe at Ber aue ue eee ſhe had 
Fee- ſimple. 
Deviſe to his Wife for Life, then to 15 Son; and x he fail, tied 
all his Part to the Diſcretion of his Father : Adjudged, that the Fa- 
a ther had a Fee- ſimple; and ſo it had been if the Deviſe was to be at 
his Diſpoſal. 1 7 156. Nhigſen verſus Cleyton. 


44 „. Salorffab, her ſelf and Sons at ber Will and Pleaſure: Adjudged a F went © 

in the Wife. 

bean ver us Upley, If it had been to diſpoſe at her Will and Pleaſure, and ro give it 
W. Jones 15 10 which of her Sons ſhe pleaſeth, probably this might have been an 

Eſtate for Life in tze Wife, with a Power to diſpoſe the Reverſion; 
but the better Opinion was, that ſhe had a Fee-ſimple with a reſtric. 
tive Power to alien to one of her Children, and no Body elſe. 

Brian v. Cawſen, A Deviſe of ſeveral Lands to his Three Sons, John, Stephen, and 
12 117 Roger, ſeverally, and if they live to the Age of Twenty-one, and 

have Iſſue of their Bodies, then to them and their Heirs, to gize and 

ſell at their Will and Pleaſure: Adjudged a Fee. ſimple in them when 

they come of Age. and have Iflue; it is true, theſe Words, Iſſue of 

their Bodies, create an Eſtate-tail by Implication; but the Teſtator 

in this Caſe could never intend ſuch an Eſtate, becauſe he gave his 

Sons Power to ſell and give at their Will and Pleaſure, which Te- 
nant in Tail cannot do. 

Hell verſ. Deering, The Father deviſed his Lands to his Son Geor e and his Haba: 
and if he die before Twenty-one, and without Heirs of his Body, 
Remainder over : Adjudged, that by the firſt Clauſe George had an 

Eſtate in Fee, the Deviſe being to him and H Heirs; and the ſubſe- 
quent Words, (viz.) If he die 'before Twenty-one, and witheus Heirs 
of bis Body, qualify the Eſtate, (278.) that the Fee-ſimple ſhall not 
determine, unleſs he die before Twenty-one, and without Iſſue, and 
are rot Words of Limitation. 

Lief ver. dallonſiall, Deviſe to the Vie for Life, with a Power given to her to diſpoſe 
2 Mod. 189: 21e%- it, c. to ſuch of her Children as ſhe ſhall think fit, and according- 

1 ly ſhe did diſpoſe it to her Son Philip and bis Heirs: Adjudged, 

that by the Word Diſpoſe, the Teſtator intended it ſhould be in Fee; 

and though the Wife had an expreſs Eſtate for Life, yet ſhe had a 

5 Power to diſpoſe the Fee-fimple and Inheritance; but this is contrary 

* 3 Leon. 21. to a Caſe in“ Leonard, where the Deviſe was to his Mife for Life, 
. and fhe to gite it to zwhom ſhe will after her Deceaſe; in which Caſe 
it was adjudged a Fee-fiwple, if there had not been an expreſs Fr 

ſtate for Life deviſed to the Wife; therefore ſhe had it only for 

Life, with a Power to diſpoſe the Reverſion in Fee; and when that 

is done, then the Grantee will be in by Virtue of the Will; bur in the 

principal Caſe, Juſtice Lerins, who reports it, tells us, the Court 

was divided. 
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Part III.  Fee:ſomple by Diviſe, ti. 165 


1 ** * dnl. it. 
* 


- William Rogers makes his Will in theſe Words: 1 do conſtitute and ' i” 
1 make my well-beloved Mife Anne Rogers ſole' and zwhele Heireſs and pong 


x of all my Lands, 1enements, Goods and Chattels what-| 
} ever, real ry 9 the ſame to ſell and diſpoſe of -as.ſhe * 
hint. fr, to pay my Debts and Legacies of this my laſt Will an 

; Teſtament, and gives the Heir at Law 51. Queſtion, whether there 

de no: a reſulting Truſt to, the Heir at Law? F e to be for a 

W particular Purpoſe. Decreed no reſulting Truſt. Rogers v. Rogers, 

Lui Caſes in Chancery, fo. $1. e 


nere the Deviſee takes. the Lands with a Charge, tis 


%. 


, 


[1 ANDS of the yearly Value of 34/4. were leaſed for Life, re- Freakv. Lee. T. Jones 
ſerving 405. per Annum Rent; and the Leſſor having by Will 113. 2 Lev. 209. 
deviſed ſeveral Legacies, amounting in all_to,100/, to be paid out of 
his ſaid Lands by T. $. to whom he deviſed the ſame, (but did not 
ſay for what Eſtate) and to be paid by him within a Year after the 
Deceaſe of the Teſtator ; it was inſiſted that T. S. had only an Eſtate 
for Life, becauſe the Charge of paying the Legacies was not on his 
Perſon, but on the Lands ; but adjudged he had a Fee-ſimple; for 
he might have a Loſs by ſuch Payment, becauſe the Profits of the 
Lands would not amount to 100 J. within the Time the Legacies were 
appointed to be paid. FFF 5 — 
So where the Deviſe was of ſeveral Legacies, and amongſt the reſt 2 Salk. 685. Smith — 
four Coats 10 four poor Boys of the Pariſh of C. for ever, and all his“ 4. 
Lands (which were of the Value of 1000/.).to his Wife Margaret 
and her Aſſiens, &c. ſhe married again, and then ſhe and her Huſ- 
band joined in a Fine, and declared the Uſes to themſelves, and to 
the Survivor for Life, Remainder to the Husband and his Heirs: Ad- 
judged that Margaret had a Fee- ſimple by this Will, becauſe ſhe 
took the Lands with a Charge for ever, (9/z.) 70 find four Chats for 
four poor Boys. JFF 8 
Laſtly, by a Deviſe of the h , Remainder a Fee- ſimple paſſeth, Menn verſus Lads, 
as where the Deviſe was to his Siſter for Life, and after her Deceaſe i Lutw. 761. 
the zwhole Remainder of his Lands to his Brother if he ſurvived 
her: Adjudged, that theſe Words cannot extend to the Quantity of 
the Land, but to the Quantity of Eſtate in the Land, for the whole 
Land was given to the Siſter for Life, ſo there could be no Remain- 
der of that; therefore it muſt be the Remainder of the Eſtatè in the 
Land, and by Conſequence a Fee-ſfimple,paſled. 
Thomas Beckwith made his Will as follows: As touching my 
worldly Eſtate I diſpoſe of the ſame in Manner following; Imprimis, 
I give my Eſtate, which I purchaſed of John Adamſon, to diſcharge 
all my Debts; Tem, I give to my Siſter Mary all my Eſtate at 
Helmehouſe, &c. paying and diſcharging all Legacies charged by my 
Father's Will; Lem, I give to my Mother all my Eſtate at North- 
with, Cc. for her natural Life, and to my Nephezy Thomas Dodſon 
after her Death, if he will change his Name to Beckzwith ; if he 
does not, I give him only 20/7. to be paid him for his Life out of 
Northwith, Gc. which I give her upon my Nephew's refuſing to 
change his Name, to her and her Heirs for ever. In Chancery the 
| Uu Queſtion 
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Fre- tail by Deviſe by the Words\Heirs, &c. Part Ill 
Queſtion was, Whether Thomas Dodſon took an Eſtate in Fee-ſing, 
by this Will, or an Eftate for Life only e Held that he tock an þ. 
ſtate in Fee-ſimple. 1bberſon v. Beckwith, Mich. 1535. Forrefig', 
or ono 


Fre- tail by Deviſe by the Words Heirs, &c. 


States-tail are either general or ſpecial ; an Eſtate-tail genera] i 
where Lands are deviſed to a Man and the Heirs of Hi Boch 
without mentioning Males, or on what Woman to be begotten ; there. 
fore if he hath ſeveral Wives one after another, and bath Iſſue by al 
of them, there is a Poſſibility that they may ſucceſſively inherit. 
An Eſtate- tail ſpecial is where Lands are deviſed to Husband and 
Wife, and to the Heirs of their + Bodies to be begotten ; and in ſuch 
Caſe none can inherit but the Iſſu 
called an Eſtate-tail ſpecial; and theſe Eſtates-tail which are created 
by Wills, are always more favoured, than thoſe which are created 
by Deeds; and therefore a Deviſe to one and his Heirs, to one and 


his Iſſue, or to the Heirs of his Body, make an Eſtate-tail in Wills, 


which will not make ſuch an Eſtate in Deeds, as may be ſeen in the 
Caſes following. TED | | 


Moor 637. 


Church verl. Wyatt, . Deviſe to an Infant in the Mother's Womb, and to his Heir: WR 


lawfully to be begotten, and ſome other Part of his Lands to his Dangh- 
ter, and to the Nuit of her Body; and if ſhe died without any Fruit 
of her Body, Remainder to the Infant in the Mother's Womb, and 
that one ſhould be Heir to the other: Adjudged an Eftate-tail in the 
after-born Child, for the Words 70 his Heirs laz»fully to be begotten, 
and that one ſhall be Heir to the other, make an Eſtate- tail without 
the Word Body being added. * „ 
Co. Litt. 25. 2. So a Deviſe to a Man, and the Heirs Males of his Body, who 
| hath Iſſue a Daughter, who had Iſſue a Son: Adjudged he ſhall in- 
herit, but it is not ſo by Deed. Fa 


| Chapman's Caſe, The Teſtator having three Brothers deviſed an Houſe among ft them, 
Dy. 3333. and another Houſe to his Brother Thomas alone, paying to Chrifto- 


pher 31. 65. S d. to find him a School: Provided that the Houſes 
be not ſold, but to go to the next of the Name and Blood that are 


Males: Thomas died without Iſſue, the next Brother had Iſſue a 


Son, and died: Adjudged, that as to the Houſe deviſed to Thomas, 
it was an Eſtate-tail, and likewiſe an Eſtate-tail to each of the Bro- 
thers, as to the other Houſe, becauſe the Proviſo that the Horſes be 
not fold, ſhews that he intended an Eſtate- tail. 


"Atkins verſus Atkins : | "BE v3 Fog | 111. | 
Ceo. Elin. 248 Moor . Deviſe to Z. and to the Heirs of his Body; this was held to be an 


593. S. C. Eſtate-tail. © ; 5 4 
Wiſeman verſ. Rolfe, So a Deviſe to his Wife for Life, Remainder to Thomas in Tail, 
1 And. 160. Owen Remainder to the right Heirs of Thomas ; alſo I give to him my 
57. Lands in Springfeild, and in Much Baddow, (but did not ſay for 
| what Eſtate) and my Lands in Oꝛzſey, to hold all the laſt deviſed 
Premiſſes to him in Tail: Adjudged, that he had an Eſtate-tail in 

| all the Lands, as well as Ozwfey, RACES Kg 
Whiting ver. Halen, Deviſe to T. S. for ever, and after his Deceaſe, to his Heir Mals: 
i Bulſt. 219. Adjudged an Eſtate-tail, for the Word Heir (though in the ſingular 


Number) is nomen Collecticum. 


4 „ es Peviſe 


e between them, and therefore it i; 
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Dexile to his Wiſe for Life, Remainder to Cement Erenſbom, and 


1 


: Feirs Males of bis Body; and if he die without Tflue, (but did 
0 fo Makes) 9.4 to bis Couſin 7. S. and his Heirs Males; Clement 


4 


Frenſbam's Caſe, 1 
And. 8. Dyer 171. 


had Iſſue a Daughter and died: Adjudged this was an Eſtate- tail ſpe- 


not an Eſtate-tail by the Words, if he die ewirbonr Ine; for theſe 


cial by the Deviſe, to him and 7he Hirt Makes of ſh Body, and 


Words do not alter the Eſtate- tail precedent, becauſe theſe Words by 


which tis created ſhew the Intention of the Teſtator, that it ſhould go 


to the Males, and by Conſequence the Daughter can have no Title. 

The Teſtator deviſed Lands to T. S. and the Heirs of his Body, 
and after his Deceaſe to R. & the eldeſt Son of the ſaid T. S. and 
the Heirs of his Body, Remainder over: Adjudged an Eſtate- tail, 


becauſe by the firſt Clauſe of the Will an expreſs Eftate-tail is devi- 


{cd to him, and there is nothing afterwards to alter that Eſtate. 

The Father deviſed an Houſe to his Son Francis after the Death 
of his Wife; and that if his Daughter ſurvived his Wife, and her 
Prother Francis and his Heirs, then ſhe to enjoy the Houfe for Life, 
Remainder over ; Francis died without Iſſue, and then his Mother 
died: Adjudged, that Francis had an Eſtate-tail, becauſe the Word 
Heirs here muſt be intended Heirs of bis Body, and the rather, be- 
cauſe the next Limitation was to the Daughter, who was his Siſter 


Atkins verſ. Atkins, - 


Cro. Eliz. 248. Mo. 
693. 8. C. 


Webb verſ. Herring, 
Bridgm. 84. 8. Ce 
2 Cro. 4ts.. 8. ©. 
Moor 853. S. C. 
3 Bulſt. 193. S. C. 
1Rol. Rep. 289.S.C. 
Cro. Car. v1. 8. ©, 
Litt. Rep. 346. S. P. 


and collateral Heir; and tis impoſſible that he ſhould die without 


Heirs as long as ſhe lived. OFT 
So where the Father had two Sons, and deviſed his Lands to the 


youngeſt; and if he died without Heirs, then to his eldeſt Son and 


his Heirs: Adjudged, that the youngeſt had an Eftate-tail, becauſe the 
Word Heirs ſhall be taken to be Fleirs of his Body; for otherwiſe 
the Remainder to the eldeſt would have been void, becauſe the 
youngeſt cannot die 201rh017 Heirs, ſo long as the eldeſt is living. 
George Tyte deviſed Lands, Gc. to his Wife Fane for Life, Re- 
mainder to his Son Henry for Life, Remainder to his Son George and 
his Heirs for ever; and if he died without Heirs, then to his two 
Daughters Catherive and Zane. In Chancery held, that George had 


1 Roll. Abr. 836. 


only an Eſtate- tail, and not a Fee-ſimple : Where a Deviſe is to one and 


his Heirs, and if he dies without Heirs, Remainder over to another; 
who is or may be the Deviſee's Heir at Law; the firſt Limitation 
ſhall be conſtrued an Intail, and not a Fee: But where the ſecond Li- 


mitation is to a Stranger it is merely void, and the firſt Limitation is 


a Fee-ſimple; for in the latter Caſe there is no Intent appearing to 
make the Words carry any other Senſe than what they do at Law; 
but in the former it is impoſſible that the Deviſee ſhould die without 
an Heir, while the Remainder-man or his Iſſue continue; and there- 
fore the Word Heirs ſhall be conſtrued Heirs of his Body, ſince he 
could not but know, that the Deviſee could not die without an Heir 
while the Remainder-man or any of his Iſſue continued. Jyte verſus 
IlVillis, Mich. 1733. Forrefter's Ney. fo. 1. Cro. Fat. 415. 3 Mod. 123. 

So a Deviſe to 70% his eldeſt Son and his Heirs, upon Condition 
that he ſhould grant to T. & and his Heirs an Annuity of 4 J and if 
Zobn died without Heirs of his Body, Remainder to T. S. this is an 
Eſtate- tail to 70hu, becauſe by the ſubſequent Clauſe, (iz.) if John 
die without Heirs of his Body, it appears what Heirs the Teſtator 
intended; but if his Meaning had not been explained by the Word 


Datien verſus Ingram, 
z Cro. 2 


Body, yet Fohn would have an Eſtate-tail by the Deviſe to him and 
vis Heirs, becauſe the Word Heirs ſhall ber intended Heirs of bis 


Body 
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1 2 og the Law will rather preſume that he may, die without Le 


than 1 Heirs. 
Kim verſus Alter, But where the Deviſe was to his Wife Wo Life, Nan to his 
2 Rep pf Son Thomas and his. Heirs, and for Default 'of.. Heirs, of T homas, 
Cro. Car. 57. S. C. Remainder to Big Daughter and her Heirs ; it was held by three 
Judges, that Thomas had not an Eſtate-tail, becauſe ſuch an Eſtate 
cannot be created without expreſs Words, (eig.) by the Words Heirs 


of the Body, or by Words which amount to it; as, a Deviſe to T. . 


and his Heirs iſſuing, where the laſt Word Jung, explains what Heirs 


Pere intended. 


Now in-the Caſe laſt 3 it was held, that if the Remainder 


had been limited to a Stranger, and not to the Daughter, who was 
the next Heir, it had been a Fee-ſimple in Thomas; and then the Re- 

mainder had been void, becauſe one Fee: ſimple Eftate cannot be li 

-mited after another, 

ny verl. G Agrecable to the Caſe of 72 and Herring before-mentioned, 

2 Lev, 162, there is a later Judgment, which was thus; the Father having three 

Daughters, Suſan, Anne and Elizabeih, deviſed his Lands to his 
Wife till his Heir came of Age, paying to his Heir 10. per Am, 
then he deviſed to his two youngeſt Daughters 4nne* and Elizabeth 
140. a- piece; and that if Suſan his Heir die ,zwithout Heirs before 
Twenty-one, ſo that the Lands ſſiould come to Anne, then ſhe to 
pay the 140/ to Elizabeth: Adjudged, that Suſan ſhould have all 
the T.ands excluſive from her Sitters by the Word Heir; and by the 
laſt Clauſe, (27g. ) If fre die without Heirs, ſhe had an Eſtate- tail, 
becauſe by that Word Heirs it ſhall be intended that. the Teſtater 
meant leis of her Bedy, for ſhe. could not die without Heirs, ſo 
long as other Siſters were living. 

Parker v. Thacker, So Where the Deviſe was to I, for Life, and 70 bis Heirs; and 

3 Lev. 70. for want of Heirs of him, then to G. T. in. like Manner ; and for 
ant of Heirs of him, then to William Flint and bis Hire for 
ever ; the two firſt Deviſces died without Iſſue: Adjudged they had 
an Eſtate-tail, becauſe theſe Words for Want of Heirs muſt be in- 
tended Heirs of their Bodies, eſpecially becauſe William Flint was 
next Heir at Law to them; and therefore they could not dic without 

- Heirs, ſo long as he or any of his Heirs were living. 

Blaxton verſ. Stow, Yo a Deviſe to his eldeſt Son, and if he die without Firs Mates, 


3 Mos. 123+ than to his next Son in like Manner: Adjudged an Eſtate-tail in the 


eldeſt Son ; for the Teſtator muſt intend Heirs Males of his Bod), 
| becauſe of the Deviſe over to his ſecond Son ; for it would have de- 
ſcended to him of Courſe without the Deviſe, if his eldeſt Brother had 
died without Iflue. 


Luxford verl. Check, Deviſe of his Lands to his Wife for Life, if ſhe doth not marry; 


1 but if e marry, then H. his eldeſt Son ſhall enter immediately, and 


hold the Lands to him and the Heirs Males of his Body, Remain- 
der to his ſecond Son in like Manner, Remainder over; the Teſta- 
tor died, and his Widow did not marry again; the Queſtion was, 
whether this was an Eſtate-tail in the eldeſt Son ? And adjudged that 
it was, and that the Teſtator intended ſo by limiting ſeveral Remain- 
ders over; and rather than his Intention ſhould fail, the Words my 
be thus tranſpoſed. 
MN. If my Wife marry, then H. my eldeſt Son ſhall enter, Ke. if 
ſhe doth not marry, then he ſhall have my Lands 10 an, and tht 
Heirs Males of his Body, Remainder over. ak 
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Part III. Fee-tail by Deviſe by the Word Iſſue. | 169 


Ine Father having three Sons and a Daughter, and one Brother, Lord Ogufton's Caſe, 
cacviſed his Lands to bis Sons ſucceſſively in Tail Male, Remainder 3 Salk. 336. 
to his own right Heirs Male for ever; all the Sons died without 
due; the Queſtion was, if the Daughter as Heir general, or the Bro- 
ther as Heir Male, ſhall take by this Deviſe: Adjudged that the 
Daughter ſhall take, becauſe no collateral Heir Male ſhall take by 
ſuch a Limitation by way of Remainder ; but by a Deviſe to the 

Heir, Males, he only ſhall take who is Heir Male of the Body of 
the Teftator, becauſe in Wills the Law will ſupply the Word Body. 

The Father having three Sons, deviſed his Lands to T. S. his ſe- Nottingham ver. Fen- 
cond Son, and his Heirs for ever; and for Want of ſuch Heirs, then 25, 1 Salk. 233. 
to his own right Heirs, and died; the ſecond Son entered and died 
without Iſſue, in the Life-time of his elder Brother: Adjudged he 
he had an Eſtate-tail, and that the Words for Want of ſuch Heirs 
import no more than Mant of ſuch Iſſue, becauſe the ſecond Son 

could never die without Heirs, ſo long as either of his Brothers, or 

any Heirs of his Father are living; ſo that the eldeſt Son in this Caſe 
takes by Deſcent, and not by the Will. 1 

Deviſe to T. S. and bis Heirs, and if he die 29ithout Heirs, Re- 
mainder over; decreed to be an Eſtate-tail; for the Words ing 
toit hout Heirs muſt be intended without Heirs of his Body. Chanc. 
Rep. 214. Edwards verſus Allen. 
Deviſe to T. S. for Life, Remainder to his Heirs Males ; this is an 

Eſtate-tail, but it would not be ſo if there had been a farther Limi- 
tation, (©iz.) to his Heirs Males, and the Heirs of the Body of ſuch 
Heirs Males; for then T. S. would have only an Eſtate for Life, be- 
_ cauſe Words of Limitation being added to the Words Heirs Males, 

ſhall be taken only as deftgnatio perſone. 1 Vent. 215, 232. 
The Word Tſe amounts to the ſame Thing as the Words Heirs * Saut ver. Gerrard. 


Cro. Eliz. 525. Mo. 


of the Body, ſo as to create an Eſtate-tail by Deviſe ; as for In- 

ſtance, the Father deviſed his Lands to his Son and his Heirs ; and © © 
if he died without Iſſue, Remainder over; he had Iflue, and died: 

And adjudged that he had an Eſtate-tail, becauſe the Word Iſſue 

ſhews what Heirs were intended, (?.) Heirs of his Body. 

The Husband deviſed an Houſe to his Wife for Life, and after her Ses Cafe, 9 Rep 
Deceaſe to 7. S. and if he marry and have 1ſue Male, then he to 127. N 
have it ; and if he hath wo Iſſuꝛ Male lawfully begotten of his Body 
tnen to Samuel in like Manner; and if any of his Sons, or their 
Fieirs Males, Iſſue of their Bodies, go about to alien the Houſe 
then the next Heir ſhall enjoy it; T. S. ſuffered a common Recovery, 
and declared the Uſes to himſelf and his Heirs; and adjudged good; 
for he had an Eſtate-tail by theſe Words, if he hath no 1ſſue Male 
and this is explained by the ſubſequent Words, (27.) if any of his 
$0125, 07 their Heirs Males, 1ſue of their Bodies, go about to alien, &c. | 
which they could not do, if they had only an Eſtate for Life. ; 

Deviſe to Husband and Wife for Life, and after their Deceaſe 20 Vils Caſe, 6 Rep. 


?Veir Children, they having tuo then living ; this was adjudged an 1% * And. 43. S. C. 
| Moor 397. S. C. by 


£/tate for Life, becauſe they had Children living at the Time of the the Num: of Ricard. 


Deviſe; but if there had been none then living, it had been E- VV. Tardy. 

ſtate-tail, becauſe it was certain that the Teſtator intended the Chil- - 

dren ſhould take not as immediate Deviſees, becauſe they were not 

then born, and not by Way of Remainder, becauſe the Deviſe was 

to them immediately; ſo that the Word Children, if there had been 

none at that Time, is a Word of Limitation; and tis the ſame as if he 
3 | ". Had 
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- Fee-tail by Deviſe by the Word Iflue. Part Ill 


had ſaid 20 the Iſſue of their Bodies, for every Child or Iſſue ny 
be intended Jſſue f the Body. eps 
The Teſtator having two Sons and a Daughter, deviſed his Lang, 
to his Wiſe for ten Years, Remainder 10 b7s youngeſt 
Heirs; and if either of his Sons died without Iſſue of his 3 
then to his Daughter and her Heirs ; the youngeſt Son died withoy 
Iſſue in the Life-time of his Father: Adjudged that the Eldeſt had 
an Eſtate-tail, 7 NT TR 
| Cofen's Caſe, Owen The Teſtator made his Will in theſe Words, (eig.) If it bg 
Ws. 39 pleaſe God to take my Son Richard before be ſhall have Iſſue of hit 
Body, fo that my Lands deſcend to his Brother, then, (5c. Adjudged 

this was an Eſtate-tail in Richard by Implication. 

Spark verſ. Purnell, So where the Father had three Sons, and being ſeiſed of Gare. 
8 C. 75. Voor 864. T ind Laudi, deviſed Part thereof to one of them, Part to another, 
1 and the Refidue to his third Son; and that if any of them died with. 
out Iſue, the Survivor ſhall be his Heir: Adjudged an Eſtate- tail. 
e ver. 9 » Deviſe to his Son Thomas and the Heirs Males of his Body for 
AS. Gag Ret. five hundred Years; provided if he or any of his Ifſwe Male alien 
70. 8. C. the Premiſſes, then to T. S. ani his Heirs: Adjudged an Eſtate-tail 
and the Deviſe for five hundred Years is void, becauſe the I eſtator 
intended it to be an Inheritance, for by the Proviſo he took Care to 


Was.” 3 PS ren TI r TR 
* — 
7 


Rickman ver. Gard- 
ner, Dyer 122. 


advance the Iſſue cf Thomas; now if this ſhould be a Term for 


Years, then by the Deſcent of the Inheritance on Thomas, it would 
be merged, and his 7ſze would take nothing, becauſe he might alien 
the Eſtate from them. 1 
Deviſe to his Wife for Life, and afterwards to her Son; and if he 
die wwithout Iſſue hacing no Hn, Remainder over: Adjudged, that 
the Son had an Eſtate-tail Male. 8 
Deviſe to two for their Lives, Remainder to their two Sons e- 
qually to be divided, and to their Heirs, and each to be Heir to the 
other; and if they both die without Iſſue, Remainder over ; this was 


' Robinſon v. Miller, 
1 Roll. Abr. 837. Ci- 
ted in Lane Rep. 57. 


Fohnjon ver. Smart, 
1 Rol. Abr. 836. 


held to be an Eſtate-tail by Reafon of the Deciſe over, upon their 


* T. Jones 174. Ming without Iſſue ; but * Anno 33 Car. 2. this Cafe was denied to 
be Law; and yet tis hardly to be diſtinguiſhed from the following 

King ver. Rumbull, . The Father deviſed his Lands to his three Daughters, equall 
3 1 divided; and if any of them die before he hee 1 ri 
: other to be her Heirs, equally to be divided; and if they all die 
without Iſſue, Remainder over, c. This was adjudged an Eſtate- 
tail, becauſe by theſe Words, dying without Iſſue, the Teſtator ex- 
plained what he intended by the Word Heirs in the Beginning of the 
Will, (278.) it muſt be the Iſſue of their Bodies. 
Deviſe of his Lands to his third Son Gerard and bis Heirs; pro- 
vided he pay to Elizabeth 100 l. within fix Months after the Death 
of the Teſtator, and after he ſhall be of: Age, and for Default there- 
of, to Elizabeth and her Heirs; and if Gerard die without Iſſue, 
the 100/7. being paid, then the Remainder of the Eſtate to be divi- 
ded amongſt his Sons and Daughters: Gerard died before he was of 
Age, leaving Iſſue Francis, who died before Gerard could have 
| been of Age if he had lived, and the 1006/4. was not paid: Adjudged 
this was an Eftatc-tail in Gerard, and not in Fee, by the Word Heirs 
in the Keginning of the Will; and he dying without Iſſue, the Re- 
mainder immediately veſted in the reſt of the Sons and Daughters of 

the Teſtator, and not in the Heir of Gerard. 

5 


ilſon verſ. Dy ſon, 
Raym. 425. 
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Part III. Fre · tail by Deviſe by the Ward Iflue. 
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3 OE IE Cafe hi By wee Tae, | 
An Eſtate was deviſed to Bernard expre/ly for Life, and after his WET Ii | 


eceaſe, to the Iſſue of his Body by a ſecond Wife, (he having a 
_ then living Nie was held, that if an Eſtate had not been de- 
viſed to Bernard expreſ/ly for Life, theſe Words to the Iſſuè of bis 
Body would have made an Eſtate-tail; but now Bernard took only 
an Eſtate for Life, with a_ contingent Remainder to his Iſue by a 
ſecond Wife; and of that Opinion was the Lord Chief Fuftice Hale, 
and the whole Court; but he afterwards upon great Conſideration 
altered his Opinion, and held it to be an Eſtate-tail; and thereupon 


2 Writ of Error was brought in the Exchequer-Chamber, and there 


it was held to be an Eſtateẽ · tail. 7 N 

But there is a Caſe where the Words Dying without Iſſue will not 
make an Eſtate-tail by Implication ; as where the Teſtator having 
two Sons, deviſed his Lands to his Son (not ſaying how long) and 
after his Deceaſe, then to his Daughters ſhare and ſhare alike, and 


ff all bis Sons and Daughters die without Iſue, then to Anne Mar- 


ren and her Heirs; the Sons died without Iſſue: Adjudged, this was 
not an Eſtate- tail in the Daughters by Implication, but that they were 
Tenants in Common of the Inheritance, and that it differed from 
the Caſe of Gilbert and Witty, becauſe there the Deviſe was to each 
of the Sons by diſtin& and ſeveral Limitations ; but in the principal 
Caſe nothing is expreſly deviſed to the ſecond Son of the Teſtator ; 


ſo that theſe Words, F all his Sons aud Daughters die without 


Iue, are no more than a Deviſe to his Iſſue, which extends to them 
all, and gives only an Eſtate for Life. | 
But there ſeems to be ſome Difference where the Teſtator limits his 
Eſtate upon a Dying with: ut Iſſue generally, and upon a Dying with- 
out _ in the Life-time of another, for in the laſt Caſe it is no E- 
{tate-tail. . 


Therefore where the Father deviſed his Lands to his Son and his 


Heirs : Proviſo, If he die without Iſſue, living his Executors, then 


the Lands ſhould be ſold by them, and afterwards the Executors died 
firſt; this was adjudged no Eſtate-tail. _ 

So a Deviſe to T. S. and his Heirs, and if be die without Iſſue, 
living E. G. then to remain to another, this makes a Fee- ſimple con- 
ditional immediately, by the Deviſe to T. & and his Heirs ; and the 
Words, If be die without Iſſue, create an Eſtate - tail not immediate- 
ly, but to ariſe upon a Contingency which may happen. 

Tb Teſtator deviſed his Lands to T. S. and the Heirs of his Bo- 
dy; but if he ſhould go about to alien, then his Eſtate ſhould ceaſe, 
and from and after the Determiration thereof, then he deviſed his 
laid Lands to Chriſt's Hoſpital : The Queſtion was, whether this Li- 
mitation to the Hoſpital was good : It was admitted, that the reſtrain- 
ing a Tenant in Tail to alien, was void, becauſe it tended to make a 


Perpetuity ; and it was decreed, that the Limitation over to a Chari- 


ty tended to the ſame Purpoſe, thinking that the Law would be ſo 
careful to preſerve a Charity, that it would allow ſuch a Limitation ; 


out this being a late Invention to create a Perpetuity, therefore it was 


decreed, that this Limitation was void. 


Implication 


— 


58. 


Hanchett v. Tbelwell, 
3 Mod. 104. 


Dyer 354. 


Chaddack v. Cowley, 
2 Cro. 695. 


Company of Pete» 
rers verſus Governor 
of Chriſt's Hoſpital, 
1 Vern. 161. 
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Horton verſ. Horton, 
2. Cro. 74. 


Implication by Droiſe. 


S IL LS muſt never be conſtrued by toplicatioh to 4G oherit 

an Heir, unleſs the Implication is abſolutely neceſſary5 a8 4 
Deviſe of his Goods to his Wife, and after her Deccaſe, bis Son 
ſhall have them and the Houſe ; this is an Eſtate to her for Life in 
the Houſe, becauſe no other Perſon could take it in that Time ; but 


if the Houſe had been deviſed to a Stranger, and not to the Son af- 


© Smartle.v. Scholar, 
T. Jones 98. 
2 Lev. 267. 8. C. 


Higham's Caſe, Cro. 
Eliz. 15. 

Moor 123. S. C. 
Godb. 16. S. C. 

2 Leon. 226. S. C. 
3 Leon. 130. S. C. 


1 Vent. 223. 


ter the Death of the Wife, the Heir at Law would have it during 
her Life, becauſe ſhe could not take it by any * neceſſary Imphi- | 
cation. 

So in all Caſes of poſſible Implications, (7. e.) where it may be in- 
tended, that the Teſtator deviſed his Lands to T. S. and it may ag 
reaſonably be intended, that he deviſed them to E. G. there the In- 
tention ought not to be conſtrued to diſinherit the Heir; as where 
the Teſtator deviſed Part of his Lands to his Wife for Life, andd that 
the ſame and all the reſt of his Lands ſhould remain to his youngeſt 
Son after the Death of the Wife: The Queſtion was, whether by 
theſe Words, all the reſt of his Lands, which were to come to the 
Son after her Death, ſhe ſhould have the Whole by Implication, or 
whether the Heir at Law ſhould have them during her Life, becauſe 
ſome Lands were expreſly deviſed to her before, which ſhews the 
Teſtator intended her no more: Serjeant Moor tells us, that the Heir 
ſhall have them during the Life of the Wife; but Juſtice Ove lays 
the Wife had the Whole.“ 

Deviſe of Lands to T. S. after tbe Death of his Wife, in ſuch 
Cale, if J. &. was not Heir at Law to the Teſtator, it is no Deviſe 


£00 the Wife by Implication, becauſe it may be as reaſonably intend- 


* 
. Newton v. Bernar- 
dine, Moor 127. 


Gardner v. Sheldon, 
Vaugh. 259. 


ed, that. the Heir at Law ſhould have the Lands as the Wife, and 
therefore the Intention of the Teſtator muſt not be conſtrued to dif- 
inherit him. 

So likewiſe where Eftates-tail are made by Implicition; it muſt be 
a neceſſary and not a poſſible Implication, as where the Teſtator had 
Three Sons, the eldeſt whereof died leaving his Wife with Child, and 
the Teſtator deviſed to the Child in his Mother's Womb, an Annuity 
for Twenty Years; and if Richard (who was his ſecond Son) die 
before he hath Iſſue of his Body, Remainder over : Adjudged by 
theſe Words Richard had an Eflate-tail by Implication. 

The Father deviſed Part of his Lands to his eldeſt Son in Tail, 
and the other Part to his youngeſt Sen in like Manner: And if ay 
of his Sons died without Iſſue, then the IV hole ſhould remain to 7. &. 
in Fee; the youngeſt Son died without Iſſue: Adjudged, that thele 
were croſs Remamders in the two Sons, and that the eldeſt ſhall have 
the Whole by Implication, becauſe there was no necetlary Implication, 
that T. S. ſhould have the dead Man's Part. 4 Leon. 14. 

The Teſtator deviſed the Rents and Profits of his Lands to raiſe 
Portions for his Daughters, and afterwards to be for his Son George, _ 
and if he and his Siſters die cuir bout Iſſue of their Podies, then all his 
Freehold Lands flall remain to Mailliam Roſe, and his Heirs : Adjudg- 
ed this was not a Deviſe to George and his Siſters, for their Lives, 
with reſpective Inheritances to them in Tail, by any neceſſary Implica- 


tion, for the Words import only a Deſignation of the Time when th 
I | Lands 


„ 


e 


Part III Implication. by Dewiſe. Ny x yt 44, 173 


I . 
. 8 „** TIEN 1 1 


Lands ſhall come to William Roſe, which is when George and his 
| Siſters die without Iſſue, and not before ; and it is as if he had devi- 
ſed in theſe Words, (es.) George and his Heirs ſhall have my Land 
as long as any Heirs of his Body and his Siſters are living, and for 
Want of ſuch Heirs, then I deviſe my Lands to William Roſe, Cc. 


The Father deviſed his Lands to his Two Daughters, equally to Holmes v. Meynell; 


be divided; and if they die without Iſſue, then All his Lands to J. S. Kali. 482. 
in Tail, Remainder over; the youngeſt Daughter died without Iſſue: 
Adjudged, that T. S. ſhall not have her Part, but that the ſurviving 
Siſter thall have it as an Eſtate-tail in Remainder by Implication, be- 
cauſe both the Daughters had an Eſtate-tail by Moieties, and 7. S. 
(hall have nothing till both are dead without Iſſue, for he cannot take 
by the Death of one of them, becauſe the Will is, If they die with- 


out Iſſue, then All his Lands ſhall go to him. 


A Deviſe of an Eſtate with a perpetual Charge, doth not make a Stand; verſ. Short, 


Fee-ſimple by Implication; as a Deviſe of Eight Marks every Year Bridgm, 103. 
out of ſuch an Houſe to maintain a Chaplain, and the Reſidue of the ER 
Profits of the Houſe to buy Ornaments and Books of the Church, yet 
this is not a Deviſe of the Houſe by Implication” {© 
The Teſtator having Three Daughters, deviſed his Lands to his 
Two Toungeft for Life, Remainder to the next of Kin of his Blood: 
Adjudged, that this Remainder ſhall go to. the eldeſt Daughter, and 
not to all Three, becauſe the expreſs Eſtate deviſed to the 'T'wo 
Youngeſt, ſhall exclude them and their Iſſue from taking any Eſtate 
by Implication. 5 

Deviſe to T. & for Life, Remainder to his firſt Son in Tail Male, 
aud if he die without Iſſue of his Body, Remainder over: Adjudged 
that where a particular Eſtate is deviſed, as in this Caſe, to T. S. for 
Life, a contrary Intent ſhall never be implied by any ſubſequent 
Clauſe, and therefore theſe Words, if T. S. die withont Iſſue Male 
of 1s Bey, ſhall be conſtrued a Dying without ſuch Iſſue Male as 
are expreſſed in the Will; for there is a Difference between a De- 
viſe to T. S. and if he die without Iflue, Remainder over, and a De- 
viſe to him for Life, and if he die without Iſſue, Gc. 1 Salk. 236. 
Popham verſus Bampfeild. F | 

The Teſtator deviſed an Houſe to his Wife, and that ſhe ſhall have 
the Occupation of Black-acre at Michae/mas next enſuing, paying 
404. to his Son Nicholas; and then he deviſed all his Lands, Tene— 
ments and Hereditaments, excepting what before ſpecified and given 
to his Wife, to Nicholas his Son in Tail: Adjudged, that by the Ex- 
ception of the Land before given and ſpecified, nothing of that ſhall 
pats to Nicholas, although the Eſtate to the Wife had been but for 
one Day; but otherwiſe, if it had been, [except the Eftate before pe- 
ified and given,] for then the Reverſion would have paſſed to Ni- 
clolas. And by Popham, if the Deviſor had lived aſter Michael. 


mas, yet the Son Nicholas ſhall not have it, becauſe the Intent ap- | 
1 FT. 1 Jac. Rot. 282. 


# 


pears to the contrary f. 


A. deviſeth Land to B. and to his eldeſt Iſſue Male: Only an E- 
ſtate for Life paſſeth: But if the Word [ E/eft] had been omitted, it 
would have been an Eſtate-tail *. _—_ — —— Sn non 
| ace verſus Lowelace, 


Crook, part. 3. fo. 40. 1 And. 132. S. C. 2 Leoni 35. S. C. Moor 371. S. C, 
* F . 


B. R. Stockwwd verſus Cra, Noy's Rep. fo. 13. 
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174 . Reverſions, Remainders, and Rents deviſed. Part Il. 


E. & ſeiſed of the Manor of S. made his Will in Writing, and de. 
viſed the Manor to his Wife for the Term of 'Thirty Years in theſe 
Words, gig. for and to theſe Intents and Purpoſes following: 218. 
Will and my Mind and Intent is, that B. my Wife Pail you Con. 
tent and pay out of the Iſſues and Profits of the ſaid Manor 3 
fir J. S. and others 3ol. and farther wi lied, that the other Lega. 

cies given in his Will ſbould be paid by her, and therein deviſed d. 
vers Legacies ; and farther willed, that his Wife ſhould be bound 1, 
Sir J. & and others for the Performance of his Will. F. C. the De. 
viſor dies; the Wife enters on the Land, Oc. takes the Profits, and 
thereof pays Legacies, but not to Sir J. S. and others, Gc. where. 
upon the Heir enters as for Breach of Condition. It was held b 
the Juſtices, that it was 70 Condition, but a Declaration of the Teſta. 
tor's Intention; for to what Purpoſe ſhould the Wife be bound, if | 
were a Condition? But Judgment was not given in the Caſe, for the 
; - * Hub. Parties agreed * 4 
ar an encer 8 : 


Caſe, C. B. Anderſ. Rep. Caſe 126. Dyer 163. S. C. 


Leſſee upon Condition, that he ſhould not aſſign his Term during 
his Life, without the Aſſent of the Leſſor; he deviſeth it without 
the Aſſent of the Leſſor: Per Curiam eſt Forfeiture, becauſe the De- 

viſee is in by the Deviſor: But otherwiſe, if he had it by Afignment 
31 H. 8. Dy. ſo. in Law, as Executor. Sce the Caſe in the Report. W 
45. H. 36 Eliz. B. R. | 1 | | 
Colt and Taunton's Caſe, Goldesb. fo. 1 84. . | 


* 


Dewiſes of Rewer ſions, Remainders, and of Rents, when 
good, and when not, and to whom. 


& Perk.S. 538. Litt. & Scigniory, Rent, or the like, is deviſable as Land is“: So that 
„ a Man may deviſe a Rent de nos iſſuing out of Land, or a 
253 denne Rent iſſuing out of Land that was in eſſe before. 
1 If Rent be granted out of Land deviſable by Cuſtom, the Rent 
135. Roll. Abridg. may be deviſed within the Cuſtom, for it is of the ſame Nature with 
ment tit. Deviſe, E. the Land |. = 
If one deviſeth a Rent of any certain Sum ont of his Land to be 
paid quarterly, and ſay not how long it ſhall continue; only an E- 
n Inſt. part. 1. 147. ſtate for Life in the Rent paſleth ®, . TO 
RN. V. being ſeiſed of Lands granted a Rent-charge to R. F. his 
Executors and Aſſigns of 16/7. per Aunum during the Life of F. the 
Wife of R. S. who died Inteſtate, and F. his Wife was Adminiſtratrix 
to him: Adjudged, that the Rent was determined by the Death of 
the Grantee, and F. is not an Aſſignee by her taking of Adminiſtra- 
tion; for none can make Title to the Rent, to have it againſt the 
Ter-tenant, unleſs he be Party to the Deed, or conveys a ſufficient 
Title under it: Yet the Grantee might have granted or aſſigned it in 
his Life. And Popham, Dy. fol. 253. ſaid, If a Rent be granted 
pur auter vie, with the Remainder over, and the Grantee dies, this 


Remainder ſhall commence preſently, becauſe the Rent for Life de- 
> p. 44 Eliz. Rot. termined by the Death of the Grantee “. 


361. Salter verſus 


Botebr, Croke, Eliz. fol. 901. Moore's Rep. fol. 664. Vel. 9. Noy 46. | | q 
| 3 | A Rent 


Par me Rewer flons, Remainders, and Rents acviſed. | 


> 


AN OS» BAR 
* "I * 


A Rent was deviſed to B. with a Clauſe of Diſtreſs; to be paid 5 

at the Two moſt uſual Feaſts: Adjudged a good Rent- charge; but , 3 

otherwiſe if it had been by Deed *, {| Rip. 6.204. 0-598. 
Rent is granted to B. and his Hg during the Life of C. the Que- 5 

ion was, whether this Rent is devifable by the Stat. 3 2 and 34 H. 8. 

By Gaudy and Fenner it may, though the Eſtate be but a Frank-tene- 

ment deſcendible. Popham, ecoutra. But all agreed, that no gene- 

ral Occupant can be of this Rent: And if it were deviſable by Cu- „ M. 42 & 43 Eli. 

tom, that the Deviſe would prevent the Occupaney ?. mo 194. 

A Man ſeiſed of Land and ſeveral Houſes, let them to ſeveral Per- e 

ſons by ſeveral Leaſes for Years, rendring ſeveral Rents, amounting 

to 10/, per Aunum; and afterwards made his Will.in this Manner: 

As concerning the Diſpoſition of all my Lands and Tenements, I be- 

queath the Rents of D. to my Wife for Life, the Remainder over in 

Tail. The Queſtion was, whether by this Deviſe the Reger ſions did 

paſs with the Rents of thoſe Lands. For it was alledged, that the 

Rent divided from the Reverſion is not deviſable within the Statute, 

for he had no Inheritance therein. 26 H. 8. 5, Dy. 140. But it was 

adjudged, that the Land it ſelf ſnould paſs by this Deviſe: For it ap- 

peareth that his Intent was to make a Deviſe of all his Lands and Te- 

nements, and that he intended to paſs ſuch an Eſtate as ſhould have 

Continuance for a longer Time than the Leaſes ſhould endure; and 


ſome Men name their Land by their Rents . 4 M. 44 & 45 E- 
; | A 1 liz. Rot. 125. 3 
: | Croke, part 2. fol. 104. Moore's Rep. fol. 640. n. 880. 


Grant of a Rent to the Husband during the Life of the Mother of V ver. Garacre, 
his Wife, with a Clauſe for him and his Heirs to diftrain, during her n. 
Life; the Husband deviſed this Rent to the Wife, and died in the 
Lifc of his Mother in Law: Adjudged that by the Word Heirs the 
Rent was continued during her Life, for the Husband had a Fee-fim- 
ple determinable on her Death 
The Teſtator made ſeveral Leaſes of his Lands in Fzham and Kerry ver. Detvich, 
Staines, reſerving 10 J. per Aunum on each Leaſe; then he deviſed , Ce 
% Rent of 104. per Aunum, iſſuing out of his Lands in Fgham PO ng Om 
to his Wife for her Life, and he deviſed his Houſe in Staines to her | 
ws Adjudged that by the Deviſe of the Rent the Lands did 
PALS | 
The Father having Three Sons Edward, Anthony, and Fabian, Andrews v. Sheffeild. 
deviſed his Lands to his Wife for Life, then to Anthony and his Heirs; 
and it Fabian lived till the Lands came to Anthony, then he to pay * But did not ſay 
Fabian 104. every Year during his Life; afterwards the Lands came bi Heir 
to Aut hony, who paid the Rent every Year to Fabian: Adjudged 
that the Iſſue of A17h9my (tho tis not expreſſed) ſhall pay this Rent, 
for tis a Rent-ſeck, and the Lands are charged with it in the Hands 
or the Heirs or Aſſigns of Anthony. — 
As to a Deviſe of a Remainder, they are many Times veſted; ſome 
are in Cntingency, and there are often croſs Remainders by Wills, 
and generally a Remainder is an Eſtate limited by Will to commence 
my the Determination of a particular Eſtate on which it muſt de- 
oy ; but there is a Caſe where 'tis good, tho' the particular Eſtate 
on 5 7 whos the Father had Two Sons and a Daughter, and devi- Rianans Caſe, 
8 2 s to his Wife for Ten Years, Remainder to his youngeſt Dyer 122. 
on and his Heirs; and if any of his Sons die without Iſſue, Remain- 
| der 
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der to his Daughter and her Heirs; the youngeſt Son died living his 
Father: Adjudged this was a good Remainder limited to the Daugh. 

80 ter, being upon a Will, tho the particular Eſtate failet. 5 
Archer's Caſe, The Father deviſed his Lands to Robert, his Sou and Heir, fir 
** . Life, Remainder to the next Heir Male of Robert, and 10 the Heirs 
Males of the Bodies of ſuch Heir Mal: : Robert made a Fruſfinen 

in Fee, &c. Adjudged that by the expreſs Words of the Will he 

had only an Eſtate for Life, which was determined by his Feoffment, 

and thereby the contingent Remainders were deſtroyed ; for they muft 

veſt at that inſtant of Time in which the particular Eſtate for Life de- 

termines; now Robert was Heir at Law to the Teſtator, and by 

Conſequence the Fee-ſimple deſcended on him; and having made 3 

Feoffment, his Eſtate for Life was deſtroyed, fo that there was no- 

> thing to ſupport the contingent Remainders. - n einen 

Plunkett v. Holmes, Deviſe of his Lands to his eldeſt Son Thomas for Life, and if be 
— 3 _ ' die without Iſſue living at the Time of his Death, then to Leonard 
and his Heirs; but if Thomas hath Iſſue living at the Time of his 
Death, then to him aud his Heir. T homas ſuffered a Common 
Recovery, and died without Iſſue; it was infiſted, that the Eſtate of 
Leonard was not barred by this Recovery, becauſe Thomas had a 
Fee-ſimple deſcended on him as Heir at Law, fo that his Eſtate for 
Life was drowned, and then this muſt be an execurory Deriſe to Leo. 
nard; but adjudged according to Archer's Caſe, that tho' the Rever- 
lion in Fee deſcended on Thomas as Heir at Law, yet that did not 
deſtroy his Eſtate for Life againſt the Intent of the Teſtator, but that 
it was deſtroyed by the Common Recovery, and the Fee-ſimple there- 
by veſted in him, and ſo all che Remainders were deſtroyed. 2 
Loddington v. Kine, Deviſe of Lands to his Uncle E. Armin, for Life, without Im— 
. peachment of Waſte ; and if he hath Iſſue Male, then 70 ſuch Iſue 
Male aud his Heirs for ever ; and if he die without ſuch Iſſue Male, 

then to his ſaid Uncle E. Armin, and his Heirs: This was adjudged 

an Eſtate for Life in the Uncle, for if it had been an Efſtate-tail, 
theſe Words, without Impeachment of Maſte, had been impertinent; 

and the Inheritance being veſted in the Iſſue Male of the Uncle and 
his Heirs, theſe laſt Words make it certain what Heirs were intend- | 

ed, (oiz.) the Iſſue Male of his Body; and then the Words which 

follow, (is.) If he die without Iſſue, muſt not be taken abſolutely, 

but with Relation to what went before, (2i2.) if he die without ſuch 

Iſſue, who might take the Inheritance as before was appointed by the 

Will; for otherwiſe thoſe Words would make an Eſtate-tail by In. 
plication to deſtroy an expreſs Eſtate limited 20 the Iſſus Male, and 

his Heirs, for ever; but one Judge held, that this was a contingent 

Remainder to the Iſſue of the Uncle and his Heirs, according to Plun- 

kett's Caſe; and that by the Common Recovery ſuffered before the 

Contingency happened, the Remainders were deſtroyed. 

George Lord Viſcount Lanesborough, in Conſideration of an in- 
tended Marriage between his Son James and Mary Compton, and of 
the Marriage Portion by Indentures of Leaſe and Releaſe, conveyed 
certain Lands to Truſtees and their Heirs, in Truſt, that James 
ſhould, during the joint Lives of George and James, have thereout 
300 J. per Amum; and if the Marriage took Effect, then aſter the 
Death of James, that Mary ſhould have an Annuity of 3 20/. per 
Aiunum for her Jointure, then ſubje& thereto, to the Uſe of * 
3 i or. 
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ife. ſans Waſte, then to the Uſe of James for ninety-nine Years, 
2 from the Death of George, it James ſhould ſo long live, 
ans Waſte, Remainder to Truſtees to ſupport contingent Remainders, 
Remainder to the firſt and every other Son of James and Mary in 
Tail Male, Remainder to the Heirs Male of the Body of James, 
Remainder to the right Heirs of George. 
The Marriage took Effect. 5 
The ſaid George, Lord Viſcount Lanesborough being ſeiſed in Fee 
of the Reverſion, by Will deviſed the atoreſaid Lands, on Failure 
of Iſue of the Body of the ſaid James, and for Want of Heirs 
Male of his oz»n Body, to his Daughter Frances, and the Heirs of 
her Body lawfully begotten, with divers Remainders over. 

In the Houſe of Lords on a Writ of Error from Ireland, it was 
held, that James could not take an Eſtate- tail, no Alteration being 
made by the Will, and that no Eſtate is raiſed to James by Implica- 
tion ; and that Frances took no Eſtate whatſoever, but that the De- 
viſe to her was abſolutely void in its Creation, as being on too remote 
a Contingency. Lady Lanesborough and Fox, 25, 26 April 1733. 
Forreſter's Rep. 262. i 


Deviſe of his Lands after his Deceaſe to his Wife for Life, if ſhe Brown verſus Cutter, 


o 


do not marry; but if ſhe doth marry, then Humphry to enter and NY" 427. 


hold the ſame to him and his Heirs Males of bis Body. Humphry 
was Heir at Law, the Widow did not marry again: Adjudged this 
was not a contingent Remainder, for the Widow had an Eſtate for 
Life determinable on her Marriage, and then the Words, if fhe mar- 
7p, are as if the Teſtator had ſaid, if her Eſtate ſhall be determined 
on her Marriage, then Humphry ſhall enter; for it being to de- 
termine either at her Death or Marriage, tis an Eſtate veſted in 
Humphry, to take Effect in Poſſeſſion upon either of theſe Contin- 


gencles. 


A contingent Remainder muſt veſt, either before or at that Inſtant Reeve verſus Long, 


of Time, in which the particular Eſtate determines, or it ſhall never : 
veſt ; As for Inſtance, the Teſtator had 'I'wo Nephews, Henry and 


Richard, and deviſed his Lands to his Nephew Henry for Life, Re- 
mainder to his firſt Sm in Tail, Remainder in like Manner to Ri— 
chard; after the Death of the Teſtator, Henry entered and died 
without Iſſue, but left his Wife with Child; then Richard the Re- 
mainder-man entered, and within Six Months after a Son was born: 
Adjudged that this was a cntiugent Remainder to that Son, who 
not being bora when the particular Eſtate for Life determined by the 
Death of Heury, therefore the Remainder became void; and Richard 
being next in Remainder, and entring before the Son was born, it 
veſted in him by Purchaſe ; this Judgment was given in the Court of 
Common Pleas and affirm'd in B. R. but reverſed in the Houſe of 
Pcers, where it was held, that it being in a Will, it ſhall be taken 
according to Equity, and according to the Intention of the Teſtator, 
which could never be to difinherit the Heir of his Name and Blood 
(upon ſuch a Nicety) who was not then born. 3 


And for this Reaſon the Statute 10 Milli. was made, (ig.) That 10 & 11 Willi 


Lev. 403. 
Mod. 282. S. C. 


where any Fftate is limited in Remainder to any Perſon 28ho ſhall . 1 


e born after the Deceaſe of his Father, ſuch Perſon ſhall take in 


be fame Manner as if he had been born in the Life-time of his Fu- 


Gel, alths no Eflate is limited to Truftees after the Deceaſe of the 
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Father, to preſerve ſuch contingent Remai nders to ſuch after-boyy 

. Son, until he ſhall be urn. EH Ek 
Goedright v. Corniſs, Deviſe to his eldeſt Son for Fifty Tears, if he fo long lived ; ang 
1 Salk. 226. after the Determination of that Eſtate, then to the Heirs Male of his 
CIS Body; and for Want of ſuch Iſſue, Remainder over; this is a contix- 
gent Remainder, and void, becauſe it cannot be ſupported by an E. 

ſtate for Years. 

A Reverſion will paſs in a Will by the Words Lands and Tee. 
ments, as where the Teſtator deviſed his Lands and Tenements, 
Rents and Services; it was held, that the Reverſion paſſed by either 
of ther Words. TX A * 
Townſend v. Wales, The Teſtator having Lands both in Poſſeſſion and Reverſion, de. 
= 548 5. C. Viſed all his Lands to his Executors for Ten Years, for paying his 

Cro. Eli. 524. Debts: Adjudged that the Lands in Reverſion paſſed. Tf 


Fitz. Deviſe 4. 


Owen 155 
Cro. Eliz. 159. Haut v. Cony, 1 Leon. 180. S. C. 


Wheeler v. Walrond, Deviſe of a Manor to T. & for Six Nears, and Part of other Land; 


to E. G. and her Heirs, and the Ref# of all his Lands to his Bro- 
ther, and the Heirs of his Body: Adjudged that by the Word Ref, 
the Reverſion in Fee of the Manor after the Exptration of Six Years 
aſſed. 
Hyley verius Hyley, K The Grandfather deviſed Lands to his Three Grandchildren ſepa. 
3 Mod. 228. rately, and to the Heirs Males of their Bodies, and all the reſt aud 
remaining Part of his Eſtate he deviſed likewiſe to his Grandchil. 
dren, equally to be divided (except what he had given to them and 
to the Heirs of their Bodies); the youngeſt Grandchild died without 
Iſſue: Adjudg'd that by theſe Words, the Ke/? and the remaining 
Part, the Reverſion in Fee, after the Determination of the Eſtate- 
tail, would have paſſed to the Grandchiliren, had it not been for the 
Exception. | | | . 
A. ſeiſed of Land deviſed it to his Brother and his Heirs, and for 
Default of ſuch Heirs to B. his Siſter and her Heirs. Per Richard- 
ſon, Hutton, and Harvey, it is a Fee-{mple, and fo the Remainder 
Void to B. But 7elverton and Croke were of Opinion, that it was 


7 H. 1 Car. Rot. 18. an Intail, and the Remainder good to Y. and his Heirs J. But 
1876. Crok. part 1. 


er it was agreed by all, that if the Remainder had been limited 

0 and 20 H. to a Stranger, the firſt Eſtate had been a Fee, and the Remainder 

8. Dyer 33. void. Fn 5 1 

' By the Cuſtom of London a Man may deviſe his purchaſed Lands 

in Mortmain: A Man deviſeth the purchaſed Lands to the Prior and 

Convent de St. Barth. &c. ita quod reddant to the Dean and Chap- 

ter of P. 10/. per Aunum; and if they fail, their Eſtate ſhall ceaſe, 

and ſhall remain to the Dean. Per Firzh. & Baldwin, the Re- 

mainder is void, for a Remainder cannot be limited after an Eſtate 

in Fee: And the Dean and Chapter ſhall not take Advantage of the 

Condition, but the Heir *. 

 Leflee for forty Years of divers Lands deviſeth his Term to his 

eldeſt Daughter ænd her Iſſues, the Remainder to the youngeſt Daugh- 

ter, Oc. the eldeſt Daughter took Husband, and died without [flue : 

her Husband fold the Term: Per Curiam the Sale is good, and that 

the younger Daughter had no Remedy for it ; becauſe the Remainder 
28 H. 8. Dy.fo.7. Was void, it being of a Term *. | 

A Leaſe was made for forty-one Years to V. C. if he (ould fo 

long live; and if he ſhould die within the ſaid Term, that then E. 


+ his 


229 H.8. Dy. fo. 3 3. 
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his Wife ſhould have it for the Reſidue of the ſaid Years: Per Cu- 
riam, the Limitation to E. is void, for that the Term ended by the 
Death of V. C. and then there was no Reſidue to remain to the 
Wife . | 4 . El. _ fo. 253. 
A. having divers Daughters and Sons, granteth divers Rents or - Com. io. 190. 

Annuities unto them, maketh his Will, and deviſeth his Land to his 

eldeſt Son, paying the ſeveral Annuities and Legacies to every one of | 
his Children ; and if his Heir doth not pay them, then his Execu- WI 
tors to have the Land, Oc. Adjudged, although it is ſaid [Heir] in 1 
the ſingular Number, yet the Heir of the Heir ought to pay it; for . . 


Heir] is nomen Colletioum®. B. R. Mollineus ver- 
| | ſus Mollineux, Croke, part 2. fol. 145. 


Leſſee for thirty Years of a Parcel of Land lets it for twenty-eight 
Years, rendring 34/. Rent per Amun. and after deviſeth 28/. Parcel 
of that Rent to his three Sons ſeverally, to every of them a third 
Part; the one of them brings his Action of Debt for his Part of the 
Rent; and adjudged that the Action will not lie, and that the Rent 
was apportionable, and that the Tenant is chargeable, without At- 
tornment, by the Deviſe to every one of the Deviſees for his Part, 
by Action of Debt; otherwiſe he is without Remedy, for no Diſtreſs . — bs 4 


lieth of | verſus Watkhin, Crok. 
part 3. ©37, 561. Moor's Rep. fol. 549. n. 737. 


A Man poſſeſſed of a Leaſe for twenty Years of certain Lands 

deviſeth it to his Wife (whom he maketh Executrix) for fix Years; 

and after the fix Years to Zobn his Son, Who was beyond Sea; and 

if he doth not return within the fix Years, then to William his Son, 

till John return; the Wife enters, and claims Virtute legationis : 

William within the fix Years maketh his Executor, and dieth ; the 

fix Years expire, and John doth not return: Adjudged, that the Ex- | | 

ecutor of Milliam ſhall have the Terme. And it is not a Poſſibi- J. 15 Jac. rot. 615. 

lity, but the Intereſt of the Term after the fix Years expired. And 1 
though it ſhould be accounted to be a Poffibility in the Teſtator, part 2. fol. 5 

yet foraſmuch as it is ſuch a Poſſibility, that the Term might have 

veſted in him, if he had lived until after the fix Years expired, the 

Wite by her Entry having agreed to that Legacy, the Reſidue of the 

Term might have veſted in him, without any other Ceremony; 

therefore it might well go to his Executrix; and a Term certain be- 

ing limited to one, and after that it ſhall go to another, is not a | 88 

contingent Eſtate, but an Intereſt. F/7de-lib. 3. fol. 16. Borafton's 1 

Caſe, Pov. Com. fol. 519. Melden's Caſe. Lib. 10. fol. 5 1. Lam- „, jp, 2. bel. 16 —_— 
pet's Cafe © 8 | Boreflon's Caſe Pl. 

| 95 Com. fol. 519. Velden's Caſe. Lib. 10. fol. 51. Lampet's Cale. 


A Man having two Sons and a Daughter, deviſeth his Land to 
his Wife for ten Years, the Remainder to the youngeſt Son and his 
Heirs; and if either of the two Sons die without Iflue, Gc. the Re- 
mainder to the Daughter, and her Heirs; the younger Son dieth in 
the Life-time of the Father, and after the Father dieth : Per Cu- 
am, It is a good Remainder to the Daughter, being by Deviſe, 
though the particular Eſtate fail; but it ſeems the elder Son ſhall firſt 
nave an Eſtate-tail, by the Intent of the Deviſor®. | 

A Man deviſes his Land to A. and B. and the Heirs of either of 
their two Bodies; and for Default of ſuch Iſſue, the Remainder to 
the 


Dyer 122. 
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the right Heirs of the Deviſor ; aſter the Deviſor's Death one of the 
ſaid Deviſees dieth without Iſſue, the other Deviſee hath Iſſue and 
dieth ; the Iſſue ſhall have a Moiety and no more ; for it ſeemeth that 
b Dyer 326. this Word either] maketh ſeveral Eſtates ®.' 
If an Eſtate be given to Husband and Wife, and the Heirs of their 
two Bodies, the Remainder to the right Heirs of the Husband ; he 
17 AM. 50. Rolls may deviſe that Remainder to his Wife. 
Abridg. tit. Deviſe, f. One deviſed his Land to J. S. from Michaelmas following for 
five Years, the Remainder to B. and his Heirs; J. S. died before 
Michaelmas; the Queſtion was, whether this was a good Remainder, 
' becauſe it could not enure inſtantly by his Death; for it may not be- 
gin until the particular Eſtate, which was not to begin till after Ai. 
chaelmas; and a Freehold cannot expect, But all the Court held, 
that it might expect; for in Caſe of a Deviſe, the Freehold in the 
1 bl, mean Time ſhall deſcend to the Heir, and veſt in him; therefore it 
B. R. pes Cafe, Was adjudged accordingly, and that the Remainder was good *. 
Crook. part 3. fol. 879.  Noy 43. S. C. 


Smith verſus Hover The Grandfather being ſeifed: in Fee ile his Lands to his Son 
e for Life, Remainder to his Grandſon and the Heirs Male of his 
Body, Remainder to his own right Heirs Male, and to the Heirs 

Male of their Bodies; the Grandfather and Son died; the Grandſon 

had Iflue a Daughter, and ſhe and her Husband ſold the Land; and 

adjudged good ; for immediately upon the Death of the Grandfather, 

the Remainder veſted in his Son in Fee as right Heir, which cannot 

. be turned into an Eſtate-tail by the ſubſequent Words. 

Gernin ver. Le. Deviſe to Peter in Tail, with ſeveral Remainders over; provided 
7. S. C. 1 Rep. 85. that if any of the Remainder-Men alien the Land, his Eftate ſhall 
Lie 354 5. C + ceaſe as if be was naturally dead: Peter levied a Fine and fold | 
+ * . the Lands: Adjudged, that a Proviſo to determine an Eſtate- tail upon 
an Alienation of the Lands is void in Law ; for as there cannot be 

a Deviſe of Lands in Fee-{imple to one, and that if he doth not per- 

form ſuch an Act his Eſtate ſhall ceaſe, and another ſhall have it; 

becauſe when the Teſtator had parted with the Fee, he had not 

Power in the ſame Will to deviſe it to another; fo where once he 
had deviſed his Lands in Tail, he cannot det ermine that Eſtate, and 

deviſe it to another. 

Fey verl. Hind, . Deviſe to Henry and the Heirs Male of his Body, and for De- 
_ Doll, Rep. fault of ſuch Iſſue, to Thomas in like Manner, with divers Remain- 
467. ders over in Tail Male; and farther, that the Lands ſhould remain 
to Henry and the Heirs Male of his Body, till he or they ſhall do 

or go about to do any Act, to alter or 8 the Eſtate- tail, 

and that then the Land ſhould remain to Thomas in T ail; Henry 
entered, Thomas died leaving Iſſue Richard; then Henry levied 4 

Fine, and declared the Uſes to himſelf and his Heirs : Adj judged, that 
Thomas had a Remainder veſted by the firſt Part of the Will, and 
that it was not a contingent Remainder, which depended upon the 
Alienation or Diſcontinuance of the Eſtate by Henry ; and that the 
Teſtator could not determine a Remainder fo veſted, and give another 
a Title to enter upon the Alienation of the Tenant in Tail in Poſleſ- 
ſion, becauſe that would be to make a Perpetuity ; for if it could be 
done to one, it might be done to more; therefore the Remainder to 
Tomas being veſted, and not depending on any Contingency, tis 
barred by the Fine; and Richard his Son can have no Title, for his 
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Father was not to enter till Henry went about to alien with Effect; 

and 'tis not effectual till the Act is done; and when it is done, the 

Remainder is diſcontinued; and then tis too late to enter. 
C. deviſeth his Houſe in & to 4. his Couſin in Fe- ſimple; and after 

her Death to M. her Son; which V. was Heir apparent to 4. It was 

adjudged that A. is but Tenant for Life, the Remainder to V. for „ 

Life, the Remainder to 4. in Fee UL 51.1 10! e 1416 LE ES, 
T). makes his Will in this Manner; I will and deviſe that A. and * 

2. my Feoffees ſhall ſtand ſeiſed of my Land to the Uſe of 7ohn 111 

Callis during his Life, with Remainders over; and he had no Feof- 

fees: And adjudged a good Deviſe to Zobn Callis, with the Remain- 

ders over, by Reaſon of the Intention of the Teſtator . | 32 Buffield ver. 
| 5 5 8 N VVV ius Byboro, Popham's 

HEE TY | 1 pO Rep. fol. 188. 1 Roll. Abr. 611. 


— 


L. maketh a Feoffment to his own Uſe, and after deviſeth, that 
his Feoffee ſhall be ſeiſed to the Uſe of his Daughter A. who in 
Truth was a Baſtard. It is a good Deviſe of the Lands by Reaſon 
of the Intention; for by no. Poſſibility they can be ſeiſed to his Uſe; | 
and if he deviſeth that his Feoffees ſhall make a Gift in Tail, it is a F. 15 Fl. Linger's 
good Deviſe of the Land... X bas. K ITO - : "rx gg 15 
A Man having Iſſue three Sons, A. B. C. deviſed his Lands to B. 
his ſecond Heir, and his Heirs zu perpetuum, paying to his Brother 
20]. at his Age of twenty-one Years; and if B. died without Iſſue, 
ling A. then A. his Brother ſhould have thoſe Lands, to him, his 
= Heirs and Aſſigns for ever, paying the ſaid Sum as B. ſhould have 
paid. The Queſtion was, whether B. had an Eſtate in Fee or in 
Tail: It was adjudged, that it was not an Eſtate-tail in PB. but a 
Fee ; for it is deviſed to him and his Heirs in perpetuum, and alſo 
= paying 20/. and the Clauſe [if he died without Iſſue] is not abſo- 
flute, whenſoever he died without Iſſue; but it is with a Contingency 
if he died without Iſſue, living A. for he might ſurvive A. or have 
Iſſue ur ths Time he Death, living A. 2. It was adjudged, it was 
a good Limitation of the Fee to 4. by Way of  Contingenc 
Way of immediate Remainder *. 8 | n "7 


5 3 18 Jac. B. R. 
@aſe, Crook, part 2. fol. 590. Bridgm. 1. Godb. 282. 8. C. 2 Roll. Rep. 196. 8. C. 1 1 


H. 6. 74. 12 B. 3. . Coke, lib. 7. fol. 41. Berisford's Caſe, Lib. 10. fol. 50. Lampet's Caſe, 


Where a Deviſe is to two Perſons, and that each ſhall be the 
ethers Heir; this makes croſs Remainders, but ſuch Remainders 
are ſeldom made by Implication. _ og: 

The Teſtator having two Sons and two Houſes, deviſed one Houſe C, verſus Witty, 
to his eldeſt Son and! his Heirs, and the other Houſe to his other Son LOG „ 
in like Manner; provided, that if both die wwizhout Iſſue of their Bo. * 
dies, then all my ſaid Houſes ſhall be to Margery and her Heirs ; 
the eldeſt Son died without Iſſue, the youngeſt had a Daughter: Ad- 

judged that Margery ſhall have the Houſe: of the eldeſt immediately; 
ior this Proviſo doth not make croſs Remainders to the Sons by Im- 
plication from one to the other, becauſe the Houſes are deviſed to 
them reſpectively by expreſs Limitation. 5 

But where the Father deviſed his Lands to his 2e Daughter y Holme: verl. Meynel, 
wg their Heirs, equally to be divided between them; and if mond 452. F. 
hy died without Iſſue, then all his Lands to Francis in T TA PSs 

= youngelt Daughter died without Iſſue: Adjudged that the Sur- 
wor ſhall have the whole by way of croſs Remainder ; for the. 
Aaa Daughters 
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| Daughters had ſeveral Eſtates- tail by Moieties, RET that r Naeh g ſhall 

have Ong” by Implication, till both the Daughters are dead with. 

out Iſſue 

If Land be deviſed to 4. for L Life, the Remainder to Y. for Life 
the Remainder to J. &. in Fee; in this Caſe, if B. be a Perſon in. 
capable of a Deviſe, then he in Remainder in Fee ſhall take preſently 
. after the firſt Eſtate for Life ended; and if the Deviſe be to a Per. 
ſion for Life, who is unicapdbic to take, the Remainder to F. &. in 

y Perk. S. 576, 567. Fee; then ſhall 7. C. take preſently ?. 

5 R. K. was ſeiſed in Fee of a Meſuage, and of two Acres of Lang 
in C. N. and of two Acres of Land in N. and uſed and occupied the 
ſaid two Acres of Meadow, being four Miles diſtant from the faid 
Houſe, together with his Lands in C. N. made his Will in Writing, 

and deviſed his Houſe c omnibus & ſingulis , adind; 
vel aliquo modo ſpect᷑ anti buis Tho. K. filio ſu, & beredibus ſus in 
perpetuum, & pro deſectu 3 praditti Tho. K. to Aue 
Keene, Daughter of the ſaid R. K. and to her Heirs for ever; and 
for Default of the Heirs of the ſaid 4. K. tune predictum meſuagin 
cum fra Po K. conſanguineo ſuo, & heredibus ſuis in perpe- 
tuum Here R. R. and T. K. died without Iſſue. The Queſtion was, 
whether by the Deviſe of R. K. an Eſtate-tail in the Meſuage and 
Lands paſſed to T. K. or a Fee- ſimple; and ſo the Deviſe to 4. K. 
void. It was agreed, that if the Remainder had been limited to a 
5 Stranger, the firſt Eſtate had been a Fee-fimple, and the Remainder 
void; as Dyer, 19 H. 8. and 29 Hl. 8. 33. fol. 333. becauſe no In- 
tent appears to make it an Eſtate- tail, but a Fee-ſimple ; but here 
where it is limited to the Brother and his Heirs ; and if he die with- 
out Heir, to his Siſter, who is his Heir, to whom he intended it 
ſhould go; theſe Words ſhew what Heirs he intended, v1. Heirs 
of his Body. But Richardſon, Hutton and Harcey conceived it to 
be a Fee-ſimple, and no Intail, and the Remainder to be void. But 
Jelrerton and Croke held, that it was an Intail in J. K. and the Re- 
mainder to 4. K. and her Heirs in Fee. 2. By the Deviſe of R. K. 
of the Meſuage cum pertinentiis the two Acres of Meadow did not 
paſs; becauſe by the Words cum pertinentiis Land paſleth, not, but 
only ſuch Things as may be properly pertaining; otherwiſe it is, if 
it had been cum terris pertinentibus, then that which was uſed to it 


T. 22 Jas. & Hill, would have paſled*. 


1 Car. Rot. 1876. 


Hearn verſus Allen, Croke, part. 1. fol. 57. Hutt. 85." S. C. Litt. Rep. $. S. C. 


A. deviſeth 1 to his Wife for Life, the Remainder to kis three 

Sons, equally to be divided; this L. and' ſhall not be Aſſets, becauſe 

the eldeſt Son is in by Purchaſe, and not by Diſcent ; and that for 

„H. 29 El. Rot. 33. the Benefit of the Survivor, H. 29 Elis. Not. 33+ inter Bean and. 


inter Bean and Eaton. Enton® 0 


A Man deviſeth his Lands to his Daughter and Heir, being a 
Feme Covert, and to the Heirs of the Body of the Woman, the Re- 
verſion over in Fee, and dieth; the Husband refuſeth to take by the 
Deviſe, he in Remainder entreth ; he ſhall retain the Lands during 
the Lives of the Husband and Wife; but after their Deceaſe the 
1 Stat. de Falunt. $. Iſſue of the Wife may enter upon him a ä 
22. 8. 3. A Man ſeiſed of Land in Fee hath Iſſue two Sons and a Daugh- 

tet; the Father deviſeth the Land to his Wife for Term of Life, the 
Remainder propinquioribus de ſanguine ior orum of the Di 
2 the 
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„ zuehter hath Iſſue, and dieth; the Tile of the Daughter ſhall : 
| Ce this Remainder; and although the Sons have ſie after . 
idue mall not have it. e n. 3. 523. Wl 
A Man having two Sons and a Daughter, Who Hick tyre Daughters j 
W geviſeth his Land to a Stranger for Lite, the Remainder to his ſecond 
Fon for Life, the Remainder in Fee to the next ot Blood to. his Son; 
n this Caſe, if the eldeſt Son die without Iſſue, the Daughter and her 
Daughters ſhall have the Land. Aran ; BO! til gi 
A Man ſeiſed of Lands in Fee-ſimple fowed the ſame, and after- 
W wards deviſed the Land to 7. D. It was adjudged that the Deviſee © M- 20 Jac. ©. B. 
W {ould have the Corn, and not the Exccutors of the Deviſor * __ Rep. fol 1 +" 
= And it was then ſaid, that it, was adjudged 18 Elis. in Allen's Caſe, 
= that where a Man deviſed Land (Which Was ſown) for Lite, the Re- 
W mainder in Fee, and the Deviſee for Life died before Severance ; he 
in the Remainder ſhould have ir. And it was faid by Viuch Juſtice, 
that if a Man deviſeth Land, and afterwards ſows it, and after dies, 
that in that Caſe it was adjudged, that the Deviſee ſhould have the 
Crop, and not the Executor of the Deviſorrr. 7 Ibidem. 
Thomas Mallabar deviſed his Meſuages, Lands and Hereditaments 
to his Siſter Eſther Malabar, her Heirs and Aſſigns for ever, upon 
Truſt, to ſell the ſame, and pay his Debts with the Money; out o the 
Remainder of the Money he gave feveral ſpecific Legacies, and made 
Efter Mallabar reſiduary Legatee and Executrix 
The Executrix brought a Bill againſt Nicholas Mallabar, the Her 
at Law of the Teſtator, to have the Will proved, the Eſtate fold, and 
the Debts and Legacies paid, and charging that the Teſtator had not = 
& ſurrendered all his Copyhold Lands to the Uſe of his Will, but ſome [1 
Part only, inſiſted that that Defect ſhould be ſupplied. _ | [218 
= lt appearing that the Teſtator's Eſtate, excluſive of the Copyhold 18 
Lands not ſurrendered, were ſufficient to pay all the Debts; The 
Chancellor refuſed to ſupply that Defe& againſt the Heir. Mallabar 
againſt Malabar, Paſ. 1735. Forreſter's Rep. 78. . 


u Fitz, tit. Deviſe, 
pl. 9. Perk. S. 508. 
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Robert Cook ſeiſed in Fee of Copyhold Lands in Labenbam in 
the County of Norfoll, and of ſeveral Frechold Lands, by Will de- 
viſed all his Meſuages and Lands (whether Freehold or Copyhold) 
to his Grandſon Richard Cho (who was his Heir at Law) for Life, 
Remainder to his firſt and other Sons in Tail, Remainder to his 
Daughters in Tail, Remainder to his younger Son (the preſent Plain- 
ow 118 and died without making any Surrender to the Uſe of 
18 Will. | | a 8 

Richard the Grandſon died without Iſſue, but before his Death 

ſurrendered the Copyhold Lands in Lakenbam' to the Uſe of his. 


Will, whereby he deviſed them to his Mother and her Heirs. En, 18 
In Chancery, the Queſtion was, .1{t, M hether the Defect of the 3/1188 


Surrender ſhould be ſupplied in Favour of the Plaintiff, not being a 
Child unprovided for, but already provided for another Way. 
2dly, Whether Equity would ſupply the Deſect in a Caſe of ſo re- 
mote a Deviſe as a Remainder upon an Eſtate- tail? And Defects be- 
ing never ſupplied where the Heir is diſinherited, here the Heir at 
Law has only an Eſtate for Life, with a Remainder in Tail. 

Per Cir ; Creditors are intitled to have a Defect of a Surrender 
ſupplied, as are likewiſe younger Children unprovided for ; the Fa- 
ther is the only Judge of the Ouantum of the Proviſion ; the Defect 
of Surrenders have been ſupplied even where the Copyhold Eſtate 

intended 


* 


. n r —— 
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ay het i EAI 6, rv 


intended to paſs has made but a Part of the Proviſion; the Obje 5 
that the Proviſion being a Remainder after ſeveral Eſtates- tail is to 


of Kettle and Townſend (here refer d to by Mr. Pooley): being cited 


that Caſe. Mattes v. Bullas, 1 Will. 60, 61. Ls 


Opinion is theſe ought to paſs. The Words are large enough, 4 


— 


remote to be of any weight. If the Father had but a Remainder wn, 
an Eſtate for Life, he might make a Proviſion out of it for his Children 
it would not be ſo good a Proviſion as if in actual Poſſeſſion, but ˖ 
would be a Proviſion ſtill; and if after one Life, why not after the 
or four ? Here is no intermediate Diſpoſal of the Eſtate but to fy 
Perſons, as would all have been intitled to take as Heir at Lay be. 
fore the Plaintiff; when they fail there is no Heir to be diſinherited 
but he becomes Heir at Law himſelf; it cannot be faid there is an Her 
rs Law unprovided for. Cook and Arnbam, Trin. 1734. Forreſter, 
A $3 | eos e les; cnt B&W —_ 
5 aid by Mr. Pooley, that it had been decreed in the Houſe c ü 1 
Lords, that they would not ſupply the Want of a Surrender in Cue 


of a Deyiſe of a Copyhold to Grandchild ten. ra 
To this the Maſter of the Rolls anſwered, that it was his Opinion ” 
ſuch a Devife of a Copyhold without a Surrender ought to be made 
good for Grandchildren as well as Children; and if the ſame Cafe 
were to come now into the Houſe of Lords, it would be ſo ruled 5 
and that he had and would decree it ſo. A 5 
* 'The like was alſo declared by Lord Harcourt, in the Caſe of 
Freeftone v. Rant (Trin. 1712.) And it is obſervable, that the Caſe 


before Lord Cozpper, in the Caſe of Frrſaker v. Robinſon, (Mich, 
1717.) his Lordſhip doubted thereof, in regard the Grandfather, by 
the Act 43 Eliz. for maintaining the Poor, is bound to maintain his 
Grandchild; which he ſaid he believed was not taken Notice of in 
The Teſtator having ſettled a real Eſtate upon his Wife for her 
Jointure, deviſed all his real Eftate not compriſed in the Settlement 
to Truſtees and their Heirs, for Payment of his Debts. He was ſei— 
ſed of ſeveral Freehold and Copyhold Lands, but had not ſurrender- Wi 
ed his Copyhold Lands to the Uſe of his Will, and died, leaving ü 
three Sons, and Part of his Copyhold Lands was of the Nature of a 
Borough Engliſn. 5 ho 
Ob jected, The Copyhold does not paſs by this Neviſe, for tho in 
the Caſe of Creditors, Equity will ſupply the Want of a Surrender, 
yet the Copyhold ought ever to be mentioned, eſpecially where there 
is a Freehold Eſtate to ſatisfy the Words of the Will. 
Lord Chancellor, If the Copyhold paſſes, the youngeſt Son, who 
is intitled to ſuch Part thereof as is Borough Engliſh, muſt pay his Pro- 
portion of the Debts. As between the Sons it is a doubtful Cale; 
but with regard to the Creditors, if there be not an Eſtate ſufficient 
for the Payment of the Debts without the Copyhold Lands; my 


Copyhold Eſtate is a real Eſtate. Let the Maſter ſee whether there 
be enough without the Copyhold for the Payment of the Debts 
Drake ver. Robinſon, 1 Mill. Rep. 443. 


* 
[ 
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6 V. Of the Deviſe of Goods and Chattels. 


1. All Manner of Goods and Chartels may be deviſed by Vill, 
certain Caſes excepted. | 
2. The Rule of the Deviſe of Lands, contrary to the Rule of 


diſpoſing of Goods. 


Oncerning the ſecond Kind of Things deviſable by Teſtament, 
namely Goods and Chattels; this may be delivered for a Rule: 
That (1) all Manner of Goods and Chattels may be deviſed by 


Will *; certain Caſes only excepted *. 1 
leg. 1. F tam corpo- 


rales. Inſtit. de legat. & ibid. DD. Lindw. in. c. ſtatutum de teſta, lib. 3. provincial. conſtitut. Cant. Perkins tit. deviſe, 
c. 8. fol. 99. d De quibus 9 prox. | 


Chattels are either real or perſonal, and the Teſtator may deviſe 
al of them, which he hath in his own Right; but not thoſe which he 
W hath in the Right of another as Executor. 

"Tis uſual in Wills to deviſe all the Fonſho/d-Stuf, by which Word 
Plate uſed about the Houſe, and not for Ornament, paſſeth; but Books, 
Cattle, Clothes, Coaches, Corn, Carts, Plows, Waggons, and any 
Thing fixed to the Freehold will not paſs by that Word. | 
By a Deviſe of Houſhold-Goods, Plate will paſs. 2 Fern. 638. 
The Teſtatrix deviſed all her Houſnhold-Goods to J. S. The 
Queſtion was, Whether by the Deviſe of the Houſhold-Goods the 
Plate ſhould paſs? Though it was reported on a Reference to a Ma- 
ſter, that there were manifeſt Intentions and Declarations of the Te- 
ſtatrix, that ſhe did not intend the Plate ſhould paſs; yet the Maſter 
= certifying that the Plate was commonly uſed in the Houſe, all the 
Evidence touching the Intention of the Party was rejected, there be- 
= ing a compleat and plain Will in Writing, which muſt not be altered 
or influenced by parol Proof. Nichols v. Osborn, 2 Will. Rep. 419. 

If a Man deviſes 1200 J. to J. S. and by general Words deviſes 
all his Goods, Chattels and Houſhold-Goods in and about his Houſe, 
to the ſaid J. S. Money in the Houſe will not paſs, he having a parti- 
cular Legacy deviſed to him. 2 Chan. Rep. 190. 

Owen Roberts made his Will, and thereby gave to his Daughter 
Fleanor Nn (inter alia) all the Goods and Things of what Kind 
ſoever, that be in her own Cloſet at Beaumanrice. Fleanor had in 
her Cloſet in the Teſtator's Houſe 41 J. 7 d. Money belonging to the 

Teſtator at his Death. Adjudged that this Money did not paſs by 
the Will. Barn. Rep. fo. 259, gt 
Tis uſual likewiſe to deviſe all the Goods moveable and immove- 
able: Now by the Civil Law, Actions and Right of Actions paſs by 
the Word Moveables, eſpecially when the Words of Univerſality are 
repeated in the Will; as I give to T. S. all my moveable Goods and 
rmmoveable, of what Kind ſoever or whereſoever found. . 

One deviſes all his Goods; and whether a Debt by Bond paſſed to 
the Deviſee, was the Queſtion, = | 

Decreed by Lord Chancellor Copper, that it did; that theſe 
Words ſeemed at Common Law to paſs, a Bond, and to extend to all 
the perſonal Eſtate; but this being in the Caſe of a Will, and a Will 

| Wk hb V 
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relating to a perſonal Eſtate too; it ought to be conſtrued according 
to the Rules of the Civil Law. | Spd 

Now the Civil Law makes Bona mobilia and Bona immobilia the 
Membra dividentia of all Eſtates; Bona immobilia are Land, Bong 
mobilia are all moveables, which muſt extend to Bonds; and there. 
fore by the Deviſe of all the Teſtators Goods, a Bond muſt pag, 
Anonymus, 1 Will. Rep. 267. 

Moveabies are a.ſo divided into animate and inanimate ; by the firs 
is comprehended all ſuch Moveables which are active in their Motion, 
as Cows, Horſes, Oc. which all paſs by the Word Moveables ; and 
ſo likewiſe Moveables inanimate, which are paſſive in Motion, ſuch 
as Books, Desks, Cabinets, and all Manner of Houſhold Goods, 

The Rule beſore- mentioned is (2) contrary to the former of the De- 
viſe of Lands, Tenements and Hereditaments; for they cannot be de. 
viſed, ſaving where ſome Cuſtom or Statute hath gained Liberty of 

© Ut ſupra ead. part. hequeathing or deviſing the ſame ©: But here, inſtead of the negative 
$92.34 Rule, is ſet down the Affirmative; the Exceptions of which Rule 
are in the next Paragraph. 
| In the mean Time, before we proceed any farther, it ſhall not be 
4 J. quod in rerum. amiſs to recite ſome Things, ſhewing how the“ ſaid affirmative Rule 
- 8 . Infiit. js extended. The firſt is, That not only that Thing may be deviſed 
it. egat. F ea 5 | | | 
quoque res. or bequeathed by the Teſtator which is truly extant, or hath an ap- 
parent Being, at the Time of the Making of the Will, or Death of 
the Teſtator; but that Thing alſo which is not n rerum natura 
whilſt the Teſtator liveth; therefore it is lawful for the Teſtator to 
bequeath the Corn which ſhall be ſozyn, or grow in ſuch a Soil after 
his Death, or the Lambs which ſhall come of his Flock of Sheep the 
next Tear, depaſturing in ſuch a Field. But if there ſhall be no 
ſuch Corn growing in that Soil, nor any Lambs ariſing out of that 
Flock, then the Legacy is of no Effect, becauſe no ſuch Thing is ex- 


. Cum ita. F ipe- tant at all as was bequeathed ®* But if the Teſtator deviſe a certain 
cies. ff. de lega. 1. L. 


fl. fic. g 1. eod. tit. Quantity of Grain, or Number of Lambs, as for the Purpoſe, ten- 
| ty Owarters of Corn, or twenty Lambs, and doth will and deviſe, 
that the ſame ſhall be paid our of the Coru which ſhall grozy in ſuch 

a Field, or ariſe of his Sheep depaſturing in ſuch a Ground; though 

not ſo much, or no Corn at all there grow, or not any, or not fo 

many Lambs there ariſe; yet nevertheleſs the Executor is compellable 

d. L. fi fic. $1.de by Law to pay the whole Legacies intirely *: Becauſe the Mention 
leg. 1. L. qui teſta- of the Soil, and of the Flock, was rather by Way of Demonſtration, 
ag egy Sn than by Way of Condition; rather ſhewing how or by what Means 
Callimacho. $ Julia- the ſaid Legacy might be paid, than whether it ſhould be paid at all. 
nus Severus. $ de leg. Which Intention of the Teſtator is collected by this, that the Quanti- 
3. & L. Lucius. ff. ; a „ Fry 
de alim. leg. ty is not joined to the Subſtance of the Legacy, but to the Payment 
thereof only; otherwiſe the Legacy were void, as hereafter more 

fully is declared. Howbeit in Comracts and Grants among the Li- 

ving, it ſeemeth that the Laws of this Realm do not acknowledge 

any ſuch Diſtinction, whether the Onantity of the Thing granted be 

toined to the Subſtance, or to the Payment thereof; but that it is due 

in both Cafes: So that if a Man grant to A. B. an Annuity of ten 

Pounds, to receive out of his Coffers, though he have neither Cofters, 

nor Money in them; nevertheleſs his Perſon ſhall be charged with 

the Annuity, becauſe the Gragt it ſelf induceth a Charge from the 

Grantor. So likewiſe if a Man grant an Annuity of ten Pounds 

out of his Lands in Dale, although he have no Land in Dat, 
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yet is not the Grant thereof void; but his Perſon ſhall be charged 


| 5 4 Fulbeck 2. part. 
parallel. tit. de conditionibus. fol. 64. poſt Fitz. & alios. 


{ 


therewith *. 


Robert Rowland 23 Feb. 773 4. made his Will, and declared in the 


introductory Part, that he diſpoſed of his Eſtate in Manner following: 
Then gives ſome real and particular Legacies to his Nephew Robert 


Suablin, afterwards gives to his Niece Anne Snablin 500ol. in the old 
Annuities of the Sourb-S2a Company, and then follows this Deviſe; 
Them, I give to my Couſin Robert Purſe 5000/. in the old Annuity 


Stock of the Sonrh-Sea Company; the Reſidue of his Eſtate he gives 


to Robert Suablin, and makes Robert Purſe ſole Executor. 
The Teſtator, at the Time of making his Will and at the Time of 


his Death, was poſſeſſed only of one Sum of 5000 J. old Sourh-Sea 


Annuity Stock. e 

In Chancery N. 1737. It was determined by the Maſter of the 
Rolls, that but one 5000. in old South-Sea Annuities paſſed by the 
Will, and decreed that it ſhould be divided between the Legatecs 
Aune Saablin and Robert Purſe, ; 

On Appeal to the Lord Chancellor this Decree was reverſed, and it 


was determined that the two 5000 J. one to Anne Snablin and the 


other to Robert Purſe, were to be conſidered as Gifts of different 
Sums in that Fund, and that the Legatees Anne Snablin and Robert 
Purſe were each intitled by Virtue of the Will to have 5000 /, 
South-Sea Annuity Stock made good to them out of the Teſtator' 
perſonal Eſtate, (the Surplus of his Eſtate being ſufficient for that Par- 
poſe). In this Caſe the Chancellor cited for Authorities this Author 
Swinburne, Part 7. Set. 24. Part 3. Seft. 6. Part 7. Seft 5. The 
Digeſt Book 33. Domat' Civil Law, fo. 159. Purſe and Srablin. 
Zoſeph Aſhton by Will gave to Truſtees the Sum of 6000 J. South- 
Sea Annuities, to be fold and laid out in the Purchaſe of Lands to 
be ſettled on the Plaintiff for Life, Remainder to his Iſſue. The 
Teſtator died leaving a conſiderable perſonal Eſtate, but had only 
53604, in Annuities at the Time he made his Will. In Chancery, 
the Queſtion was, whether it ſhould be made up 6000/7. or whether 
only the Teſtator's ſpecific Fund paſſed by the Will. Decreed, that 


it paſſed nothing but what the Teſtator had in the Hub- Sea An- 


nuities. Afton and Aſhton, Mich. 173 5. Forreſter's Rep. 152. 

The ſecond Thing is, That though by Deed of Gift, made in the 
Lite-time of any Perſon, of all his Goods and Chattels, the Debts or 
Things in Action do not paſs; yet if the Teſtator by his laſt Will do 
bequeath to another any Debt due unto him, or a Thing in Action 


belonging unto him, the Legacy is good, and effectual in the Law b, v Iaſtit. tit. de legs. 


$6. Tam autem. 


5 ; cCeætera, in prin. ff. 
tor do make the Legatary Executor of that particular Debt, or Thing de lega, ED 6. 


in Action bequeathed, then the Legatary as Executor thereof may mil. 


and may be recovered in this Manner: That is to ſay, if the Teſta- 


commence a Suit in his own Name, and recover the ſame to his own 
Vie, againſt him by whom it was due. But if the Teſtator do not 


make the Legatary Executor of the Debt, or Thing in Action be- 


queathed, then his Remedy lieth in the Eccleſiaſtical Court, where 
he may convent the Executor, and compel him either to ſue for that 
Debr in a Court competent, and upon the Recovery and Payment 
thereof, to pay it over to the Legatary ; or elſe to make a Letter 
ot Attorney to the Legatary for the Recovery of the Debt, or Thing 

| | in 
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in Action, bequeathed in the Name of the Executor, to the Uſe g 

i d. $. Tam autem. the Legatary. Howbeit, if the Teſtator himſelf, after the Maki 
Inſtit de lega. of his Will, exact the Debt bequeathed, then is the Legacy void “ 
d. 5. Tam autem. Or if the Husband make his Will of a Debt, or other Thing in Ae. 
tion, which he hath in Right of his Wife, the Legacy is void; and 

1 Abridgment of Caſes ſo it is if he diſpoſe of any Chattel real or Leaſe which he holdeth 
W e _ in Right of his Wife; for after the Husband's Death, they return to 

Dock & uk ry 4 the Wife |. - 5 „„ 

The third Thing is, That albeit the Teſtator have no ſuch Thing 
of his own as is bequeathed, yet nevertheleſs the Legacy is good in 

Law; therefore if the Teſtator do bequeath a Horſe or a Yoke of 

| Oxen, the Legacy is good in Law, though the Teſtator have neither 
L. legato genera- Horſe nor Ox of his own ”: But who ſhall make Choice in this 
_ 15 4 885 Caſe of the Thing ſo bequeathed, is a Queſton not to be neglected. 
ac omnes DD. ibid. And the Solution is this; That if the Words of the Deviſe be direc- 
ted to the Legatary ; as if the Teſtator ſhall thus ſay,” I will that 

A. B. ſhall have a Horſe, the Choice doth belong to the Legatary, 

but it the Words be directed to the Executor; as if the Teſtator ſhall 

thus ſay, I will that my Executor give to A. B. a Horſe, the Election 


- DD.iadL lega- doth belong to the Executor“. Provided nevertheleſs, that to whom- 
to. Graff, li. com. 


d ſoever the Election doth belong, whether to the Legatary or to the 


tum, J. 62. Covar. Executor, they muſt not be unreaſonable in their Election, but frame 

in c. Judicante de themſelves to the Meaning of the Teſtator, (as elſewhere I have de- 

—_— part 7. f. 10. livered *;) otherwiſe the Legatary might make Choice of the beſt 

n. 5, &c. uſque ad Horſe, and the Executor of the worſt in the Country, contrary to 

__ the Meaning of the Deceaſed. To this Purpoſe it is well ſaid, tho 
he were no Lawyer that ſaid it, | 


Eft modus in rebus, ſunt certi deniqus fines, 
Ouos ultra citraque nequit confiſtere rectum. 


A fourth Thing may be added out of the Civil Law, That it is 
lawful for the Teſtator to bequeath, not only his own Things or 
Goods, but alſo another Man's, which the Heir muſt buy, or elle 
» C. nen ſolum. In- pay the Value thereof, if the Owner will not ſell them ?. But be- 
ſit. de lega. l. alie- Cauſe the Civil Law in this Point is not only contrary to the Laws 
"ug c. com. de le. Eccleſiaſtical of this Realm à, but alſo to the Laws temporal *; 


« Cap. filius de teſta, I have placed it as a Limitation or Exception to this affirmative 
ex. & ib. Covar. in Ryle, | 


c. cum eſſes. eod. tit. n. 18. Bar. tract. de dif. inter Jus can. & civil. n. 86. 


r Plowden in Caſ. inter Brandy 
and Grantham, Poct. & Stud. lib. 2. cap. ult. prope finem. 5 


6. VI. Divers Kinds of Goods not deviſable by Will. 


1. Goods which a Man hath jointly with another, cannot be de- 


ied by Mill. 
2. What if the other Fointenaut be made Executor? Whether is 
the Bequeſt good ? | 
2 5 _ which a Man hath as Adminiſtrator cannot be given ty 
75 


4. Every 4dminiſtrator accountable to the Ordinary. 
5. Diference betwixt the Executor of an Executor, and the Exe- 
cutor of an Adminiſtrator. 


I | 6. Goods 


4 


W Part III. What Things may be deviſed by Will. 
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6 Goods of the Realm, that is t0 ſay, of the ancient Crown and 
55 Jewels, cannot be given by Will. N aide: 155 
7. Goos belonging to a Church or Haſpital cannot be deviſed. _ 
8. Goods Jelonging to a City, Porougb, or Commonatty, cannot be 
, bag 5 
9. ae Goods cannot be deciſed. FAA 
10. Things which deſcend to the Heir „ aud not 10 the Executor, 
are not deviſable by Will. | £96 
11. Whether the Corn growing upon the Ground, whereof a Man 
i ſeiſed in Right of his Wife, be deviſable. _ 
12. IV bether Corn on the Eround be deviſable by the Leſſee, the 
Leſſor being ſeiſed in Right of his Wife. 
13. Cru growing deviſable by the Tenant, by the Curteſy of 
England. SY RD 17 
14. Ger growing deviſable by the Tenant in Dower. 
15. Whether Corn growing on Land mortgaged be deviſable. 
16. Whether Corn growing may. be deviſed by the Teftator's Daugh- 
Je, Here a Hon and Heir is afterwards born, oy zwherein the 
Mother doth recover her Dozver. 


17. The Teſtator caunot bequeath that which is another Man's. 


IRST, (1) A Man cannot bequeath by Will any of thoſe 

1 Goods or Chattels, Which he hath jo7ntly with another; for if 

he ſhould bequeath his Share thereof to a third Perſon, this Bequeſt | 

is void by the Laws of this Realm *; and the Survivor which had * Perkins tit. deviſe, 
thoſe Goods or Chattels jointly with another, ſhall have that Portion 855 . 227 1 
ſo bequeathed, notwithſtanding the ſaid Will *, Inſomuch that (2) c jus civite contra. 
if the Teſtator make the other Jointenant bis Exccutor, againſt whom rium dicat. L. cum 
an Action is commenced, in the Eccleſiaſtical Court in a Cauſe of Le- tis 

gacy; nevertheleſs the Executor is not to be adjudged to poſſeſs the > Hoc verum jure 
ſaid Goods as Executor, or by Right of the Will, but by the Title regni noſtri Angliz. 
and Right of the Survivor ©; and ſo the Executor is to be diſmiſſed, Fad 3 * 


and the Will in that Reſpect to be judged void *. | re civili, ut late per 


<5 th 8 DS | Olden. de action. 
claſſ. 4. action. pro ſocio.” ''' Doct. & Stud. I. 2. c. 25. 1 Vide fupra eadem part. F. 3. n. 8. 


Secondly, (3) An Adminiſtrator cannot make a Teſtament of thoſe 
Goods which he hath as Adminiſtrator'* ; becauſe he hath not any Brook tit. admi- 
ſuch Goods to his own proper Uſe, but ought therewithal to pay the vga} r 
Debts and Legacies of the dead Perſon, and to diſtribute the reſt (if“ 1 


any Thing do remain) in charitable Uſes f. And for that Cauſe (4) * Plowd. in Caf. in- 


every Adminiſtrator is accountable to the Ordinary for ſuch Diſtribu- ter Branch andGrar- 
tion of the Goods of the Deceaſed, committed to his Adminiſtra- . 
tion s. And (5) though an Executor of an Executor- may adminiſter s c. ita quorundam. 
the Goods of the former Teſtator *; yet the Executor of an Admini- de teſtam. lib. 3. pro- 
ſtrator cannot adminiſter the Goods of the former Deceaſed, but a new Stat e Oo 
Adminiſtration is to be committed by the Ordinary of all the Goods e. 11. Es 
unadminiſtered by the late Adminiſtrator, as if he had alſo died in- * Star. Ed. 3. an. 
tellate, any Teſtament or Aſſignation of an Executor by him notwith- ? * © 7 
landing . By this then it appeareth, that the Authority of an Exc- 1 Brooke Abridg. tit. 
tor is greater than of an Adminiſtrator; for an Executor may ap- 2dminiſt. p. 7. Prin- 
point an Executor to the firſt Teſtator ; ſo cannot an Adminiſtrator, & Sounds, bo. 
Howbeit an Executor cannot give away the Goods of the Teſtator in 

His Will by Legacies, no more than an Adminiſtrator 13 for thoſe * plou d. de Caſ. inter 
Goods are not the proper Goods of the Executor, but are to be im- 574" and Gras. 
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C. ſtat. de teſta. 1. ployed ſor the Behoof of the Feftator * ; and in that Reſpe& alſo: is 


od 6: no more than a 


„ ren —— — 


_— - What Things may be deviſed by Will. Part yy 


3. provincial. con 


fit. Cant. "the Executor accountable to the Ordibary, as well as the Admin; 
= Eod, c. ſtatutum. ſtrator v. I meat of a bare and mere Executor, of whoſe Diligence 
the Teſtator made ſpecial Choice, to whom nothing is bequeathed in 
the ſaid Teſtament. But of the Profits and Fruits which happen and 
ariſe out of thoſe Goods which belong to any as Executor, he way 
make his Teſtament, thong not of the Goods themſelves, as hah 

v Sup. part 2. 5. 9. been aforeſaid *. 3 oy 
Thirdly; By the Opinion of divers Juſtices of this Realm, ang 
Doctors of the Canon and Civil Law, (e) the Goods of this Realm, 
A ng "He that is to ſay, of the antient Crown, and Ferwels, cannot be diſpoſe, 


© Sup. part 2. F. ult. by Will Ty as is aforeſaid “. 


Fburthly, (7) Thoſe Things which belong to any College or Haſpi. 
Perkins tit. Deviſe, l cannot be deviſed by the Teſtament or Laſt Will of the Maſter 
f 96. Dot & of the ſaid College or Hoſpital *. (8) The ſame may be faid of 2 
» Perkins tit. Deviſe, Mayor of any City or Borough; for he cannot by his Teſtament be- 
1 8 4 3 —_— queath any Thing belonging to the City, Borough or Commonalty *; 
= Mater of a College or Hoſpital, ſuch Things as he 
r Perkins ubi ſupra. hath in Right of the College or Hoſpital © © 


. 9) The Goods of the Church cannot be deviſed by Te- 
5 8 g ſtament *: But the Corn growing upon the Glebe *, and certain other 


n 5. Goods, may be bequeathed, as hath been before declared J. 
penult. | 


Sixthly, (10) Thoſe Things which after the Death of the Teſtator 
dlceſcend to the Heir of the Deceaſed, and not to his Executor, cannot 
Perkins tit. Deviſe, be deviſed by Teſtament *; except in ſuch Caſes where it is lawful to 
5 quo quent e deviſe Lands, Tenements or Hereditaments. And therefore if a Mai 
ſeiſed of Lands in Fee, or Fee-tail, bequeath his Trees growing upon 
the ſaid Land at the Time of his Death, this Deviſe is not good, ex- 
cept as before: But if he deviſe the Corn growing upon the ſame Land 

at the Time of his Death, from the Heir to ſome other Perſon, this 
Deviſe is good, albeit the Land whereupon it groweth be not deviſe- 
able. The Reaſon of the Difference is, becauſe the Trees are Parcel 
of the Freehold, and deſcend together with the Land to the Heir, 

and not to the Executor: But it is net ſo of Corn, for the ſame ſhall 
go to the Executor as Parcel of the 'Teſtator's Goods. And there- 
fore (11) if a Man be ſeiſed of Lands in the Right of his Wife, and 
ſow the Land, and deviſe the Corn growing upon the ſame Land, 

and die before the Corn be reaped; in this Cafe the Legatary ſhall 

have the Corn, and not the Wife : But it is otherwiſe of Graſs 

Herbs not ſeparated from the Ground at the Time of the Death of 

the Teſtator. (12) If a Man ſeiſed in Fee, in Right of his Wife, do 

let the ſame Lands for Years to a Stranger, and the Leſſee ſoweth 
the Ground, and afterwards the Wife dieth, the Corn not being ripe: 
In this Caſe the Leſſee may deviſe the ſame Corn, notwithſtanding 
his Eſtate be determined. So is it, (13) if he that is Tenant by Cur- 
teſy of England of Lands, Tenements or Hereditaments for his Life, 
let the ſame Land to another for Years, and the Leſſor die within 
the Term of thoſe Years: In this Caſe the Leſſee may deviſe the 
Corn which ſhall be growing upon the ſame Land, not ripe at the 
Time of the Death of the Teſtator. Likewiſe (14) if the Tenant in 
Dower ſow thoſe Lands which he hath in Dower, and make his Exe- 
cutors, and after dieth, the Corn not ſeparated ; there the Execu- 
tors ſhall have the 'Corn, notwithſtanding 'the ſame be not ſeeded. 
And ſo the Tenant in Dower may deviſe the Corn growing upon N 
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Land which ſhe holdeth in Dower, at the Time of her Death. But 
it is not always lawful for a Man or a Woman to deviſe the Corn 
by them ſown ; For (1 5) if a Man ſeiſed of Land do infeoff a Stran- Y 
ger in Mortgage upon Payment, and not Payment made on the Part ot 
of the Feoffor at a certain Day, and the Feoffee ſow the Land, and | 
the Feoffor pay the Money at the Day appointed, and enter: In this 
Caſe it is thought that the Feoffee cannot deviſe the Corn growing 
upon the ſaid Land. Likewiſe if he that is Tenant in Tail of cer- i 
tain Land do let the ſame Land for Term of Life, and the Leſſee de ; 
ſow the fame Land, and the Tenant in Tail die, and the Iſſue do 
recover the ſame in Formedon in Deſcender before the Corn be ſe- 
parated 3 It is thought in this Caſe that the Iſſue in Tail may be- 
queath the ſame by his Teſtament. Moreover (16) if a Man ſeiſed 
in Fee have iſſue a Daughter, and die, his Wife being great with 
Child, and the 1 es and ſow the Ground, and afterwards 
| before the Corn is ſevered the Wife is delivered of a Son, and there- 
upon his next Friend do enter for him; yet the Daughter may deviſe 
the Corn growing upon the ſame Land: But if after the Sowing of 
the Corn, and before the Birth 'of the Son, the Mother hath reco- 
vered her Dower againſt her Daughter, and the ſame Land that is 
ſown is allotted or aſſigned unto her by the Sheriff for her Dower, 
in Allowance of other Lands; there the Mother may deviſe the 
Corn growing upon the {aid Land, and not her Daughter. 

A Man may deviſe the Cory growing on his Lands at the Time Perkins, Se&. $26 
of his Death; but if the Teſtator is Leſſee for Nears, and ſow the N 
Land a ſhort Time before his Leaſe expires, and then dies before the 
Corn can poſſibly be ripe within the Term, in this Caſe a Deviſe 
thereof is void, becauſe he himſelf could not have reaped it after 
the Expiration of the Term, if he had lived; but where the Wife 
hath an Eſtate in Fee or in Tail, or for Life or Years, and the Huſ- 
band ſow, and dies before the Corn is ripe, his Executor, and not 
the Wife, ſhall have it. | 1 | 

Seventhly, Foraſmuch as thoſe Things which after the Death of 
the Teſtator deſcend to the Heir, and not to his Executor, are not 
deviſable by his Will, except in ſuch Caſes where Lands, Tenements 
and Hereditaments are deviſable : Therefore thoſe Things which be 
affixed unto the Freehold are no more deviſable than the Freehold it 
ſelf; as the Windows, with the Tables dormant, and Benches af- 
fixed thereunto, or mortiſed. Infomuch that if a Tenant for Years 

do upon his own proper Coſts and Charges, ſet Glaſs in the Min- 
dows of the Houſe which he holdeth of another, the ſame is thereby 
made Parcel of the Houſe or Tenement; and cannot be taken away, 
without Danger of Puniſhment for Waſte ; and conſequently not de- 
viſable by his Laſt Will and Teſtament. For without the Glaſs the 
Houſe is not perfect; for it lying open to Tempeſts and Rain, the 
Timber thereof is ſubje& to Putrefaction and Waſte : And therefore 
the Glaſs annexed unto the Windows of the Houſe, either by Nails, 
or otherwiſe, together with the Furnaces.and Ocens, ſet in Mortar 
or Stone, ſhall accrue to the Heir of the Landlord, and not to the 
Exccutors of the 'Tenant *, The like may be reſolved of the J#ain- « P. Coke, ti. 4.in 
feot annexed unto the Houſe, either by the Leſſor or the Leſſee; for Helalendens Cale. 
being affixed, it is Parcel of the Houle, and ſo not otherwiſe deviſa- 1 KReſpon. fo. 
ble than the Houſe it {elf whereunto it is affixed. Neither is there 
any Diftcrence, whether the ſame be affixed by Nails, great or little, 
or 
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i. Yates i Sana. 
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* D. Coke in Caſe 
Herlakenden, abi ſup. 


2 And. 18g. 


March Rep, 106. 


Vachel verſ. Lemon, 
1 Chanc, Rep. 129. 


Broadburſt verſ. Ri- 
charſon, 2 Vent. 349. 
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or by Screws or Irons let in through the Poſts or r Walls of the Houſe 
For being affixed to the Freehold, by theſe or any other Ways or 
Means, the Wainſcot cannot be rethoved by the Tenant, which if 
he do, he is puniſhable in an Action of Waſte; and therefore he can- 
not make his Teſtament thereof. 

The Law will not permit a Deviſe of a perſonal Thing, with a Re- 
mainder over; but the Uſe of it may be deviſed to one, and the Remain. 
der over to another ; and then the Property is veſted in the laſt Deviſee. 
The Father had a Leaſe for Years of a, Farm, and he deviſed to 

his Son John the zxhole Tears, and if he die within the Term, then 

to bis Danghters ; 7obn died Inteſtate, and his Adminiſtrator ſold 
the Term; and adjudged good, becauſe a Deviſe of a Chattel, with 
Remainder over, is void. (But this is not Law now, as you pit ſee | 
hereafter.) 

The Husband deviſed his Gods to his Wiſe for Life, and hi 
her pry 70 T. F. who ſued in the Court of Equity of the Mar- 
chers in Wales, to ſecure his Intereſt in the Remainder; but a Prohi- 
bition was granted, becauſe a Deviſe of the Goods themſelves, with 
a Remainder over, is void, but not where the U/e and Occupation 
of them is firſt deviſed. _ 

Yet where the Husband deviſed the Uſe of ſeveral Paintings and 
Fewels, Medals, &c. to his Wife for Life, and after her Deceaſe, 
that the ſame ſhould remain to his Son, if the was then with Child 
of a Son; but if not, or if the Son ſhould die without Iſſue Male of 
his Body, then the ſame to remain over to the Uſe of Thomas Va- 
chell; it was decreed that this Limitation over was void. 

Money cannot be deviſed from one to another: As for Inſtance, the 
Teſtator had three Daughters to whom he deviſed 540/. equally to 
be divided; and if any of them died without Iſſue, her Part to g 
to the Surcicor ; one of them married and died without Iflue; the 
Husband exhibited a Bill againſt the Executor and the ſurviving Si- 
ſters for his Wife's Part, being 180 J. and had a Decree, becauſe a 
Sum of Money cannot be intailed. | 
Aune Catchmay by her Will made her Siſter Catherine Catchmay 

Executrix, and bequeathed her whole Eſtate (conſiſting of perſonal 
Things) to her for Life, and after her Deceaſe her Will was, that 
(inter alia) the Sum of 4007. ſhould be given to the Daughters of 
Chriſtopher Catchmay, being the Plaintiffs and Nieces to the Teſta- 
trix, by equal Portions; and if the ſaid Catherine ſhould die before 
the Children ſhould come of Age, then the ſaid 400 J. to be paid into 
the Hands of the Defendant Morgan, whom ſhe appointed to ſee her 
Will performed ; Catherine died before the Children came of Age, 
and left the Defendant Judith Nichols her Executrix ; after which 
the Children of Chriſtopher Catchmay.coming of Age brought their 
Bill for their reſpective Shares of the 400 J. The Defendant's Counſel 
inſiſted, that this was a void Deviſe i the Plaintiffs, being the Re- 
mainder of a perſonal Thing after the Death of another, to whom 
the ſame was given before. But the Court decreed, that the Plain- 
tiffs ſhould have their ſaid Lega gacy of 400“. Carchmay v. Nichols, 
1 Williamss5. 

John Ferrers, Eſq; the Plaintiff Aume's late Grandfather, being 
ſeiled in Fee of the ſeveral Manors and Lands in the Bill mentioned 
(inter alia) deviſed to the Defendant the Lady Ferrers for her Life, 
as au Addition to her Jointure, the Caſtle, Manor and Honour of 

3 Tamworth, 


art III. Deviſe of a perſonal Thing, Remainder over. 


3 


Tamworth, and alſo his Gods and Furniture in Tamworth Caſtle; 


and by his Will defired, that the Goods and Furniture might be pre- 


ſerved for the Heir, ſo that the Children which ſhe had by the Plain- 
ifs Father might enjoy the ſame, appointing the Lady Ferrers Exe- 
cutrix. The Bill (inter alia) was to have the Goods and Furniture 
at Tamworth Caſtle inventoried and preſerved for the Plaintiff Aune. 
Whereupon, as to the Goods and Furniture, it was ordered, that an 
Inventory thereof ſhould be taken and delivered to the Maſter by 
the Defendant, of which Goods, c. ſhe to have the Uſe during her 
Life, and aſter they were to be delivered and remain to the Plaintiff's 
Uſe and Benefit. Shirley v. Ferrers, 1 Williams 6. | 
One Hyde deviſed all his Houſhold Goods in his Dwelling-Houſe 
at H. unto his Wife for her Life, and after her Death to his Son, 
and died, having made one Parrat his Executor. 
The Son brought a Bill againſt the Wife and Executor, to have an 
Inventory of theſe Goods, and that the Wife ſhould give Security 


15 tat they, at the Time of her Death, ſhould be forthcoming to the 


Plaintiff, and not be imbezilled. 5 bf 
And the Queſtion was, whether this Deviſe of the Goods to one 
for Life, with Remainder over, was not void as to the Remainder, 
it not being by way of Uſe. 
The Lord Keeper, on the Strength and Authority of late Prece- 
dents, which had followed the Civil and Canon Laws, in conſtruing 


the Uſe of the Thing, and not the. Thing it ſelf to paſs, where the 


firſt Deviſe is for a limited Time, in order the better to comply with 


the Intent of the Teſtator, allowed the Deviſe over to be good. 
Hyde v. Parrat, 1 Williams 1. See alſo the Caſe of Tiſſen v. Ti/- 
ſen, 1 Williams 500. 3j 

The Teſtator being poſſeſſed of a perſonal Eſtate of the Value of 
3337. and having a Wife and a Siſter, (the Plaintiff) but no Iflue, by 
Will gave 10/. to his Siſter, and directs, that ſuch Part of his Eſtate 
as his Wife ſhould leave of her Subſiſtence ſhould return to his Siſter, 
and the Heir of her Bde. e 

The Wife married a ſecond Husband the Defendant, and died. 
The Bill was brought for an Account of the perſonal Eſtate. 

1/7, It was objected, that formerly, even a Leaſe for Years could 
not be deviſed over after a Life, much leſs could a mere perſonal 
Chattel. | 1 HS. > ae”! 

24/y, That the Widow had a Power to diſpoſe of the whole, 
that Equity would not have compelled her to give Security not to 
conſume the principal Money. | St: 

Sed per Curiam, It is now eſtabliſhed, that a perſonal Thing or 
Money may be deviſed to one for Life, Remainder over ; and as to 
what is inſiſted on, that the Wife had a Power over the Capital, 
that is true, provided it had been neceſſary for her Subſiſtence, not 
otherwiſe, Let the Maſter ſee how much of this perſonal Eſtate has 
been applied for the Wife's Subſiſtence ; and let the Defendant ac- 
count for the Reſidue that has come to her Hands. Uprzzell and Hal- 
ſey, 1 Williams 651. | 

Sir Richard Grofcenor by Will deviſed his real Eſtate to Sir Wo- 
mas Groſvenor for Life, Remainder to Truſtees, Remainder to his 
firſt and other Sons in Tail, Remainder to Sir Robert Groſvenor in 
the fame Manner, and then wills, that his Plate, Jewels, Library of 
Books, and Furniture oß his Manſion-Houſe in — and /. ſhould 
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' 4 Fod. F. non ſolum. not ſell it, then to pay the juſt Value thereof to the ſame Legatary!; 


h Plowden in caſ. in- 


tham, Huc etiam which at the Time of the making the Teſtament is not his, but the 
rius ſeribuntur in ini. Teſtator afterwards doth buy the ſame 2 Whether is this Thing due, 


Canon. 


Deviſe of a perſonal Thing, Remainder over. Part Ill 


5 * 


— 


go as Heir-looms as far as they can by Law to the Heirs Male f 
his Family ſucceſſively, as his real Eſtate thereby ſettled; and made 
Sir Thomas reſiduary Legatee and Executor. Sir Richard died, Sir 
Thomas made a Will, and gave two Legacies, one of 8000 J. to (4. 
therine Lucy Gower, payable at twenty-one, made Sir Robert his 
, Executor, and died, having never had a Son. 9 

Catherine Lucy Gower during her Infancy, by her next Friend 
brought her Bill in Chancery to have her Legacy ſecured to her: 
and the principal Queſtion was, whether the Plate, Jewels, &c. d. 
rected by the Will of Sir Richard to go as Heir-looms, belong to 
Sir Robert on the Death of Sir Thomas, having never had a Son? 
Or, whether they are to be conſidered as Part of the perſonal Eſtate 
of Sir Thomas, ſo as his Executors ſhould have them ? But it wa; 
determined, that they were not to be conſidered as Part of the E. 
ſtate of Sir Thomas, out of which the Plaintiff would have a Satil. 

faction. Barn. Rep. 54 t0 63. a 5 
Finally, (17) Whereas by the Civil Law it was lawful for the 
LIeſtator to bequeath not only his own Things, but another Mans 
© F. Non ſolum. In- alſo ©; inſomuch that the Executor was compellable to redeem the 
_— © 2 ſame Thing, and deliver it to the Legatary; or if the Owner would 
L. non dubium. ff. unleſs the Teſtator were ignorant that the ſame Thing did belong to 
* another, and did ſuppoſe it to be his own; in which Caſe the Lega. 
cy is void, ſo that the Executor is neither bound to buy the Thing, 
* d. 5. non ſolum. L. nor to pay the Value thereof ®, becauſe if the Teſtator had known 
828 8 6 rem. ff. that it had been another Man's, he would not have bequeathed the 
p 17 non ſolum. ſame f: Yet nevertheleſs both by the Laws Eccleſiaſtical s, and alſo 
Inſti. u. lega. | by the Laws of this Realm, no Man can bequeath or deviſe any 
eta. & ibi Corr I hing by his Laſt Will, ſaving only that which is his own, and 
in fin. Panor. in that which he hath to his proper Uſe'; and if he do bequeath any 
_ OO es. other Man's, the Bequeſt is void, ſo that the Executor is neither bound 

eod. tit. n. 18. Bar. ; 

tract. de differentiis to redeem the Thing for the Legatary, nor to pay the Value there- 
inter jus can. & civil. of *; and that without Diſtinction, whether the Teſtator did know, 
8 or not know, whether the Thing bequeathed were his own, or an- 


ter Braniby & Gram Other Man'sl. But what if the Teſtator do bequeath ſomething 


pertinent quæ ſupe- 


tio hujus 9. de coemp- Or recoverable by the Legatary? By the Civil Law it is not due“, 
foo 3 but in ſome few Caſes”. By the Laws of this Realm it ſeemeth 
i Plowd. ubi ſupra. that we are to diſtinguiſh, whether ſome ſpecial Thing be deviſed or 
* Covar. Panor. Si- not. For if a ſpecial or certain Thing be deviſed, as if the Teſta- 
co 3 tor do bequeath the Manor of Dale, then though the Teſtator had 
rem eſſe alienam, tune PO ſuch Manor when the Will was made, yet by the Purchaſe made 
„ afterwards, the Teſtator is preſumed to have had this Meaning from 
folum. Inſtit. delega. the Beginning, to purchaſe the ſame for the Benefit of the Legatary; 
L. 1. fl. de regul. and ſo the Deviſe is good. But if the Legacy be not ſpecial, but 
u Repertor, Bortach: general, as if the Teſtator do bequeath all his Lands; then the Te- 
verb. regula Caton. ſtator having ſome Lands at the Time of making the Teſtament, and 
8 © cal- in- purchaſing other Lands afterwards, theſe Lands purchaſed after the 
fol. 344. een Making of the Teſtament ſhall not paſs . But howfoever the Laws 
» Plowd. ubi ſupra. of this Realm have determined concerning the Deviſe of Lands, Te- 3 
nements and Hereditaments, purchaſed after the Making the "Teſta 

ment: Yet concerning Goods, if the Teſtator do bequeath any ſuch . 

Thing in general Terms, as a Horſe or an Og, altho' the Teſtator have 


4 neither 


4 


: 
— — — 
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neither Horſe nor Ox at the Time of his Teſtament made, neither 
et at the Time of his Death, the Legacy is not therefore void F; 4 Bar. Paul. de Caſt. 
but the Executor is bound to deliver an Horſe, or an Ox; as elſe- 5 my * 
where is: confirmed; where alſo is ſhewed to whom the Choice be- 1. f. 8 
Jongeth in this Caſe, and what Manner of Thing is to be delivered r. Infra part 7. f. 1. 
So a Deviſe of 300 J. to be paid to his Child which he ſhall have 5%, verſus 8 


at his Death; and if none, then to his Siſter R. F. afterwards he had 1 Chanc. Rep. 301. 


three Children, and then by a Codicil he deviſed 2004. a- piece to his 
Children, but did not ſay for thein Portions ; decreed, that they 
ſhall have a Share of the 3oo/. and likewiſe 200 4. a- piece by way of 
Accumulation. 5 r 
The Deviſe was of Money to a Woman at her Age of Twenty- Chberrys Caſe, 
one Years, or Marriage, to be paid to her with re and ſhe died 188 3 
before Twenty-one, and unmarried: Adjudged that the Money ſhall g . 8 
go to her Executor; but if it had not been ſaid, when 70 be paid, 
and ſhe had died before Twenty-one, Gc. it had been a lapſed Le- 
gacy. ::! 07 OS : 
7 Deviſe of a Sum of Money to T. S. to be diſpoſed by him for cer- Martin verſ. Dusch, 
tain Purpoſes which he (the Teſtator) in a private Note ſhould ac- 8c fe, Rep. wee 
quaint him withal, and he died without making any fuch Note: It verws Sider fon, . 
was decreed for T. S. becauſe it is a Deviſe to him and not to the 
Executors, for it doth not appear that they were to take any Thing 
by the Will. le 5 = 
If a Man deviſes his Houſe, and all his Goods and Furniture there- 
in to his Wife for Life, and after her Deceaſe to his Son R. and his 
Heirs, except his Pictures, which he gives to his Sons A. and B. And 
he has Pictures in Boxes, as well as thoſe hung up in the Houſe; and 
likewiſe Pictures at his Death, which he had not at the Time of ma- 
king his Will; and it is proved in the Cauſe that he had Skill in 
Pictures, and frequently bought and fold them again; the Exception 
of the Pictures ſhall extend, as well to the Pictures hung up as Fur- 
niture, as to thoſe in Boxes; and as well to thoſe in the Houſe at 
the Time of the Will, as to thoſe bought in after the Will ma le, ſo 
that they ſhall paſs to the Sons A. and B. Gayre and Gayre, 
2 Vern. 538. | Sir ed 
Cur. The Deviſe of all one's Houſhold Goods will paſs all Houſ- 
hold Goods that the Teſtator has at the Time of his Death; contra of 
a Deviſe of all one's Lands, for that will paſs only the Lands which 
the Teſtator then had: But Houſhold Goods are always periſhing and 
changing; and therefore the Will, as to the perſonal Eſtate, ſhall re- 
late to the Time of the Teſtator's Death, otherwiſe it would be very 
inconvenient, for then a Man muſt make a new Will every Day. 
r Williams 424. Salk. 237. Ty 2 
Per Cur. A Deviſe of a Leaſe for Years differs from a Deviſe of a 
Freehold or Fee-ſimple ; for Inſtance, one cannot deviſe Fee-ſimple ' 
Land, which he has not at the Time of making the Will; but Leaſes 
or perional Eſtate, though they were not the Teſtator's at the Time 
when he made his Will, yet if they be his at the Time of his Death, 
mall paſs by the Will; therefore if one deviſes all his real and perſo- 
nal Eitate, and afterwards acquires more of each Kind, the real Eſtate 
purchaled afterwards ſhall not paſs; ſecus as to the perſonal Eſtate, 
and yet the Intention of the Party muſt have been the ſame as to 
both and the Reaſon of the Difference is this, with regard to the 
real Eſtate bought after the Making the Will, ſuppoſing that not to 


paſs, 
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196 Dewviſe of a perſonal Thing, Remainder over. Part Ill. 
pals, ſtill there is one in Law capable of taking it, (is.) the Heir; 
ut as to the perſonal Eſtate, if the Executor, though made before 
the acquiring thereof, does not take it, it is uncertain who ſhall, 
1 Wilkams 575. MY 1 | AS 
Colonel Coddrington deviſed in theſe Words: I deviſe my Library 
of Books, not in the Cuſtody of Mr. Carſwell, to All Souls Colle 
in Oxford; and in the ſame Will he deviſed to the ſaid College 40090] 
more to augment their Library; after which the Teſtator bought ſe- 
veral Books of Value, which were placed in the ſaid Library, _ 
It was decreed, that the Books bought afterwards by the Teſtator, 
and put into the Library, ſhould paſs to the College by the Will; 
the Court being of Opinion, that the Word ao did not relate to the 
Books which were in the Library at the Time of making the Will, 
but on Conſtruction of the whole Sentence denoted where the fad 
Library was, and might be intended to diſtinguiſh it from any other 
Library of the Teſtators. A, Souls College verſus Coddrington, 
1 Williams 597. 4 | , 


— 


4 


Deviſes of Leaſes and Chattels real, toben good, wha 


not, and to whom. 


Child verſus Baylie, H. poſſeſſed of a long Term of Seventy-{ix Tears, deviſcth 
2 Cro. 459 „Ves that V. Heath his Son, aud bis Aſſigns, ſhould have the 
| wh TE ſaid Tenements and Reverſion of them, and all his Title and Intereſt 
alm. 48. 333. S. C. in the ſaid Tenements, for all the other of the ſaid Seventy-fix Years 
S e Abr-6013%.©- which ſhould be unexpired at the Time of his Wife's Death: Provi- 
16, Cro. Car. 230. ded, that if the ſaid V. died without Iſſue living at the Time of his 
See the Caſe of Cot- Death, that Thomas his Son ſhould have it for all the Reſidue of the 
fon v. Heath poſtea. Seventy- ſix Years unexpired, from the Death of his Wife and of V. 
without Iflue; and if he died without Iflue, then to his Daughters: 
M, aliens, and dies without Iſſue. The Queſtion was, whether this 
Alienation ſhall bind T. H. or that he may avoid it: Adjudged that 
this Alienation ſhall bind T. H. for when he limited it to V. and his 
_ Aſſigns, all the Eſtate was veſted in him, and he had an abſolute 
Power to diſpoſe thereof: And then the Proviſo thereto added is void 
to reſtrain the Alienation ; and the Limitation to the Heirs of the 

Body and the Proviſo are all one. 5 
I. deviſed a Term of Years to A. and the Heirs of his Body, and 
if he die without Iſſue, that it ſhall remain to another: It was ad- 
| Judged a void Remainder, for he cannot limit a Remainder upon a 
* 13 Jac. in the Ex- Term after the Death of another without Iſſue; for ſuch an Entail 
DT, 8 of a Term is not allowable in Law, for the Miſchief which otherwiſe 
n“ e would enſue, if there ſhould be ſuch a Perpetuity of a Term. 
Dyer 358. 6. The Teſtator deviſed, that his Wife ſhould have all the Land in 
his Leaſe which he had for Sixty Years, for ſo many Years of that 
Leaſe as ſhe ſhould live, and after her Deceaſe, the Refique to ber 
Hu and his Afigns, and made her Executrix, and died: Adjudged 

that this Remainder was good. — e 

Dyer 7. A Term for Years will not only bare a Remainder, as in the 
Caſe laſt mentioned, but a Remainder upon a Contingency, (912.) 
the Father deviſed a Term of Years to his Daughter, and to 207 


4 Heirs 


6 
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Heirs of her Body, Remainder to his ſecond Daughter in Tail ; this 
is void, becauſe the Teſtator had diſpoſed all the Term to his 
Daughter; beſides, the Law will not allow a Term for Years to be 
limited in Remainder, unleſs it is upon a Contingency : As for In- 
ſtance, if the Teſtator had deviſed a Term for Vears to T. S. and if 
he die within the Term, that E. G. ſhould have the Reſidue, ſuch 
a Remainder is good, becauſe he had not diſpoſed the whole Term 
V. C poſleſſed of a Term for Years deviſed it to his Wife for 1 Roll. Abr. 610. 
Life, and afterwards that 70. his Son. ſhould have the Occupation * — 
thereof as long as he had Iſſue, and if he died without Iſſue unmar- 
ried, that J. his younger Son ſhould have the Occupation thereof as 
long as he had Iſſue of his Body; and if he died without Iſſue un- This Caſe is denied 
married, he deviſed one Mojety to D. his Daughter, the other Moje- 2 Þ* Lav in a 
ty to R. and W. his Sons, and made his Wife Executrix, and ſhe aſ- 1 Salk. 225. which 
ſented to the Legacy, and died; Fo. and Zaſper died without Iſſue, ſee hic hi. 
unmarried: Adjudged that R. and V. ſhould have a Moiety. And 
this Caſe differs from the Caſe of Child and Baylie aboveſaid : Be- 
cauſe the Limitation here is, [if he die without Iſſue unmarried, 
which is upon the Matter, that if he dies within the Term, for if 
he be not married, he cannot have Iflue ; but in Childs Caſe, he 
might have Iſſue, and yet if that Iſſue ſhould die without Iſſue in his 
Lite-time, it ſhould remain, which the Law will neither expe& nor n and Chee 
ſuffer *. | | | 125 | | | ell, 2 Bulſt. 28. 
Leſſee for Years deviſeth his intire Term to 4. Proviſo, if he dieth 
living J. S. then the Reſidue of the Term ſhall remain to J. S. 4. 
doth ** and dieth: Per Hale and Mountague, J. F. is without 
Remedy. . . 
Leſſee for Forty Years of a Houſe deviſeth the Houſe to J. & with- 
out limiting what Eſtate he ſhall have: The Deviſce ſhall have the 
intire Term; for he cannot have it for Life, at Will, nor for a leſs 
Term of Years *. if aaa ters... 8 : 
A Man made his Will in this Manner; ig. I have made a Leaſe 
for Twenty-one Tears to J. S. paying but Twenty Shillings Rent 
Per Curiam, it is a good Leaſe by the Will; for that Word I haze] 
thall be taken in the Preſent Tenſe, as is the Word [ Dedi] in a Deed 
of Feoffment . 5 5 
Leſſee for Sixty Years deviſed it in this Manner: 7 give my Wife 
and my Conſin my Term for their Lives, and after to ſuch Perſons 
as ſhall remain in my Houſe at N. at the Time of their Deceaſle ; 
the Wife ſurvives, and aſſigns the Term to another; the Heir of the 
Leſſor enters, and lets for Years, the Term expires, the Leſſee con- 
tinues in Poſſeſſion until the Death of the Wife. The Queſtion was, 
it this Remainder of the Term were good. Two Juſtices held it 
was not, becauſe it was but a Poſſibility, and there .cannot be any 
Remainder thereof; and no Counſel can adviſe how ſuch a Remain- 
der by any Act can be executed, and therefore it cannot be good in a 
Will. But Two other Juſtices to the contrary, and they relied up- 


on the Authorities of Melden and Paramor's Caſe. Pl. Com. Sed ad- 
gornatur *, 
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u 6 E. 6. Dy. fo. 74. 


* M. 14 Eliz. Dy. fo. 
307. Anderſ. Rep. n. 
105. | 


Y T. 3 Eliz. Moor's 
Rep. fo. 31. n. 101. 


* M. 5 Jac. B. R. 
Mallet verſus Sackford, Croke, part 2. fo. 198. 1 Roll. Abr. 610. 


5 Thoſe Caſes are as follow, (ziz.) Leſſee for Tears deviſed that Hilden v. Elkington, 
is Wife ſhould have He Occupation of bis Lands for ſo many Tears Mow. Com. ßig. 
E e e . as 
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nme 


as ſhe ſhould live, and after her Deceaſe the Reſidue to her Son, and 
wade her ſole Executrix, and died, the Widow fold the Term and 
died before the Leaſe was expired: Adjudged this was not a Deviſe 


of the whole Term to the Wife, but upon a Contingency if fhe ſhould 
lice ſo lung, and her Intereſt was to determine on her Death, ſo that 


this Sale was void againſt the Son, becauſe the Remainder was to a. 
riſe to him upon a Contingency of her Dying before the Term ex. 
pired; therefore the Deviſe of the Reſidue to him ſhall be expound. 


ed to precede the Deviſe to the Wife, that both may ſtand, for there 


Was no expreſs Eſtate for Life deviſed to her; if it had, ſhe would 
have been intitled to the whole Term, becauſe in Judgment of Lay 
an Eſtate for Life is more valuable than for Years 

| Paramour v. Yardly, So where Leſſee for Years deviſed a his Term to his Son, and 
Com. 53. that his Wife ſhould have the Occupation of the Lands during his 

Minority; ſhe ſold the Term (being Executrix) and died: Adjudged 
that her Sale was void againſt her Son, for it ſhall be intended that 
the Deviſe to her ſhall precede the Deviſe to him, though it follow 
in Words, and that ſhe had not the whole Term, but only Part of it 
during the Nonage of her Son, and the Remainder was to veſt in 
him upon the Contingency of his living till he came of Age. RY 

A Man poſleſſed of a Term for Forty Years, by his Will deviſcth 
the ſame to J. S. after the Death of his Wife, and that the Wife 
ſhould enjoy it during her Life, and that J. S. ſhould neither deviſe 

It nor ſell it, but leave it to deſcend to his Son; and in the mean 

Time my Will is, that my Wife ſhall have the Uſe thereof during 
her Life, yielding 10/. yearly to J. S. during her Life, at two Feaſts; 
and made his Wife Executrix, and died: "The Wife entered, and paid 
the 10/, yearly according to the Will. In this Caſe Three Points 

are reſolved. 1. That J. $. doth not take by Way of Remainder, 
but by Way of Executory Deviſe; and a Man may deviſe ſuch an 

Eſtate by his Will, which he cannot make by Act executed: And 


the Caſe is no more than this, that after the Death of his Wife, 7. 


ſhould have the Reſidue of the Term. 2. The Deviſe is good, be- 
ing a Chattel, which may veſt and deveſt at the Pleaſure of the 


2 C. lib. 8. fo. go. | h f 
es 1 Land or his Leaſe, or the Uſe or Occupation, or the Profits of his 


Caſe. Land A | | | 
Amner v. Lodingtm, Deviſe of a Leaſe for Years to his Wife for Life, and afterwards to 


15 2 3 his Children unpreferd; thoſe who argued that the Wife ſhould have 


2 Leon. O2 S8. C. the whole Term, diſtinguiſhed this Caſe from that of Melſden, where 


: And. 61. S. C. the Deviſe was, That the Wife ſhould have the Lands in Leaſe, Oc. 
os tho fas of: i: and ſrom that of Paramour, c. where the Deviſe was, that the 
and Matthew Man Wife ſhould have the Profits of the Lands until her Son came of 
ning's Caſe. Age ; but in the principal Caſe the Lands are not mentioned, but 
the very Leaſe was deviſed : But adjudged that the Wife had only 

an Eſtate for ſo many Years as ſhe ſhould live; and it being con- 

tingent whether any might remain at her Death ; yet if any did re- 

main, they were upon ſuch Contingency intended for his Children 

unprefer d. | x 

Price verſus Almory, Deviſe of a Term for Years to his Wife for Life, Remainder to 
Moor 031: Sp: John, and the Heirs of his Body, who died in her Life-time : Ad- 
pr gee os judged that the Exccutor of 7h had no Title to the Term, be- 
cauſe John himſelf had only a contingent Title to ſo much thereof as 

ſhould be to come after the Death of the Wife, for ſhe might happen 

2 to 


Deviſor. 3. That there 1s no Difference, when one deviſeth his 


& 
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to ſurvive the whole Term; therefore if the Deviſee of ſuch a contin- 
ent Intereſt dies before the Contingency happens, it ſnall not go to 
his Executor. | | 


But in Blandford's Caſe there ſeems to be a contrary Reſolution, Blandfordgy. - 


ford, M 


which was a Deviſe of a Term for Years to his Wife for Life; Re- Godb. 266. 8. C. 
mainder to Thomas and Lucy, if they have no Iſſue. Male; and if; Bult. gs. S. C. 


they bare Iſſue Male, then to be reſerved for their Benefit; they had ? 
ſuch Iflue, and then Thomas died: Adjudged that the Remainder to 
the Iſlue Male was well limited, for by the Dewviſe of the Term for 
Years to the Wife for Life, ſhe had not the whole Term, but upon 
the Contingency. of her living ſo long, and the Poſſibility of what 
might remain at her Death was well limited to Thomas and Lucy by 
Way of executory Deviſe. 


Cro. 394. S. C. 
Roll. Rep. 3 18.8. C. 


The Caſe of Price and Almory before mentioned is denied to be S,. Wrothan. 


Law in Sherif's Caſe, but that Caſe is reported in a very incertain 


2 


Cro. 509. 
Roll. Abr. 916. S. C. 


Manner, as followeth, (9iz.) The Teſtator deviſed a Leaſe to his 2 Roll. Abr. 48. 8. C. 


Wife for Six Years, Remainder to Fobn, if he comes home; and if 
he did not come within Six Tears, then William ſhould bave it till 
John came home; Miilliam within the Six Years deviſed the Term to 
Heſter, and made her Executrix, and died: It was objected, that 


this was a meer contingent Intereſt to William, and that he could not 


have the Term unleſs he had outlived Six Years, and John had not 
come home within that Time, becauſe nothing veſted in him till then; 
and if fo, tis certain he could not deviſe it: But adjudged; that there 
being an expreſs Deviſe for a certain Number of Six Tears; and af- 
terwards for the Reſidue of the Term; tis not a Contingency, but an 
Intereſt veſted after the Six Years in William; but if it ſhould be a 
Contingency, 'tis ſuch, that the Term might have veſted in him, if 
he had ſurvived the'Six Years, and by Conſequence it ſhall go to his 
Executor; tis ſo reported by Juſtice Croke; and by Rolls in his 
1 Abr. but in the ſecond Part of his Abridgment, he reports it other- 
wiſe, (vs.) that Milliam could not deviſe this Contingency which he 


had, within the Six Years, for it was not an Jntereſt veſted in him 


till after thoſe Years were expired. 


If one be poſſeſſed of a Term for Years, and deviſe the ſame to an- 


other and his Heirs, or his Heirs Males; the Executors or Admini- 
ſtrators, not the Heirs of the Deviſee, ſhall have it *. 
C. deviſeth his Land to A. B. and the Heirs Males of his Body for 


v C. lib. 10. fo. 46. 
Lampet's Caſe, Perk. 
S. 550, 558. 


the Term of Ninety-nine Years : By this Deviſe 4. B. hath but a 


Leaſe for ſo many Years, if the Heirs Males of his Body ſhall ſo long 
continue, and for Want of Ifſue Male the Term of Years ſhall deter- 
mine: And in this Caſe the Executor or Adminiſtrator, not the Heirs 

Males of A. P. ſhall have it after his Death. Es | 
I one deviſeth his Land to his Executors for the Payment of his 
Debts, and until his Debts be paid; by this Deviſe the Executors have 
a Chattel and uncertain, Intereſt, and they and their Executors ſhall 

hold it until their Debts be paid, and no longer. 3 
V. ſeiſed of Lands in Fee, deviſed to his Daughter and her Heirs, 
when the comes to the Age of Eighteen Years, and that his Wife 
ſhould take the Profits of his Lands to her own Uſe until the Daugh- 
ter comes to the Age of Eighteen Years, and made his Wife Execu- 
trix, and died; and it was provided, that the Wife ſhould pay the 
old Rent, and find the Daughter at School until ſhe could read and 
write Engiih ; The Wife enters, and proves the Will, —_— 
| and, 


e C. lib. 10. fo. 87. 
Leonard Lovil's Cale. 


4 Coke Inſt. part 1. 
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Deviſe of a perſonal Thing, Remainder over. Part Il 


band, and dies; the Husband aſſigns this Term; all the Conditions 

were performed. Adjudged, 1. that it Was a Term for Years in the 

| Wife, and after the Death of the Wife the Husband ſhall have it 

„ 2. This Truſt of Education was not a Limitation perſonal, that the 
L Leaſe ſhould not be to the Wife any longer than ſhe may educate 
T. r7 Jac. C. B. her Daughter; but ir was agreed that any one may educate her, and 
r- a find her at School, and that there is no Fault in the Wife, for it's the 
37. f why 85 1 43 


Ik one deviſeth his Land unto his Executors until his Son ſhall 
come unto the Age of Twenty-one Years, the Profits to be imployed 


towards the Performance of his Will, and when he ſhall come to 
that Age, that then his Son and his Heirs ſhall have it; by this De- 
viſe the Executors ſhall have it until he be of Twenty-one Years of 
Age, and if he die before that Time, the Executors ſhall alſo have it, 


| until the Time he ſhould have been Twenty-one Years of Age, if 
. C. lib z. fo rk he had lived fo long; and the Word fall} in this Caſe is taken for 


[ ontld J*. | 

If a Man deviſe his Land for ſo many Years as his Executors ſhall 
name, it ſeemeth this Deviſe is not good; but if it be for ſo many 
Years as A. B. ſhall name, and he name a certain Number of Years 
1 Pl. Com. fo. 524. in the Teſtator's Life-time, this is a good Deviſe s. . 
à— H. being ſeiſed in Fee of Lands and Houſes in L. in the County 
of O. and alſo of Houſes and Lands in V. in the County of H. let the 
Houſes and Lands in V. in the County of H. to 4. and afterwards 
deviſed all his Meſuage and Lands in L. in the County of O. and all 
his other Lands, Meadows and Paſtures in /. in the County of H. 
The Queſtion Was, whether the Houſes in JF. in the County of H. 
paſſed by this Deviſe. It was adjudged that by a Deviſe of all his 
Lands, Houſes may paſs; yet if the Intent of the Deviſor is other- 
wiſe, as in this Caſe, they ſhall not paſs : For this particular Deviſing 
of his Lands, Meadows, and Paſtures, exclude the general Intend- 
ment of this Word [zerra,] and reſtrain it only to arable Land, and 


„ T. 36 Eliz. Rot. exclude Honfes and Wood b. 
359. Emer v. Hay- | 


den, Croke, part 3. fo. 476. Moor's Rep. T. 36 Eliz, n. 491. Owen 74- 


Borafton's Caſe. 


By a Deviſe of omnia bona, a Leaſe for Years will paſs; if there 
i H. 36 Eliz. Rot. be not ſome other Circumſtance to guide the Intent of the Deviſor \. 


8 1. Portman and 


IVillis. Moor's Rep. fo. 352. n. 474. Cro. Eliz. 589. Gouldſ. 129. 8. C. 


A Perſon poſſeſſed of a Term for Vears, and a Fortune in Money, 
made his Will, and left all his Children pecuniary Legacies, payable 
at different Times, and deviſed one Moiety of the Term, after the 
Deceaſe of his Wife, to his Son Bennet, and the other Moiety to his 
Son John, and then comes this Clauſe, And if any Children die bo- 
fore their Portion becomes payable, then that to fall equally between 
m= Wife and the ſurviving Children. Bennet died in the Life-time 
of the Wife: So the Queſtion was, whether his Moiety of the Term 
| ſhould be divided between the Wife and the ſurviving Children. 
It was reſolved, that as in common Parlance Portion is not ſaid of 
a Term, and there being pecuniary Legacies on which that Word 
might operate, the Word payable ſhall be applied and confined to 
them; this Contingency of the Wife's Dying might happen when the 
Sons were very old, and long after the Money became Re 
I ons, 


* 
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3 by this Contingency hanging over them, could not diſpoſe of 
their Intere Pam. a 
Families; which would be to their Prejudice, and this could not be 


ſuppoſed to be | enen ”7 their Father. Richards verſus Cock, 

I Cafes in Chancery, fo. 12. | 
_ a. abe of *** purchaſeth the Advowſon in Fee, and 
deviſeth that his Executor ſhall preſent after his Death, and deviſcth 
the Inheritance to another in Fee: Adjudged, that it was a good De- 
viſe of the next Avoidance, though by his Death the Church became 
void, and ſo a Thing in Action; yet it's good by Reaſon of the In- 
tent of the Deviſor k. 

If a Man hath Lands in Fee and Lands for Years, and he deviſeth 
all his Lands and Tenements, the Fee-ſimple Lands only paſs, and 
not the Leaſe for Years. 2. If a Man hath a Leaſe for Years, and 
no Freehold, and deviſeth all his Lands and Tenements, the Leaſe for 
Years paſſeth. 3. If one deviſeth his Land which he hath by Leaſe 
to his Executor for Life, the Remainder over, there ought to be a 
ſpecial Aſſent thereunto by the Executor as to a Legacy, otherwiſe it 
is not executed. 5 | 

A Man poſſeſſed of a Term for divers Tears deviſed the Profits 
thereof to one for Life, and after his Deceaſe to another for the Re- 


| for their Advantage, perhaps for the Neceſſities of their 


& P. 11 Jac. Sir ZA. 
ward Pynchin verſ. 
DoR. Harris, Croke, 
part 2. fo. 371. 


F. LEE 
Roſe and Bartlet's 
Caſe, Croke, part 1. 
fo. 292. Style 279. 


ſidue of the Years, and died; the firſt Deviſee entred with the Aſſent 


of the Executors, and afterwards he in Remainder, during the Life 
of the firſt Deviſee, aſſigned it to another, and after the firſt Deviſee 


died: It was adjudged in this Caſe, that the Aſſignment was void; 


for he in Remainder had but a Poſſibility during the Life of the firſt 
Deviſee; for that is as much in Law, as if the Land had been devi- 
{ed to him for ſo many Years if he ſhould live, or for all the Term 
if he ſhould fo long live; ſo as the Intereſt of the Term ſul modo was 
in him, and the other in Remainder had but a Poſſibility, which he 
could not grant over ”. Os 

Deviſe that his Brother Chriſtopher ſhould have the Uſe and Occu- 


pation of his Leaſe for Life, afterwards to his Wife for Life, then to 
the eldeſt Son of Chriſtopher for Life; and after ſuch So dying with- 


m 0. lib. 4. Fukwaod's 
Caſe. 


Sanders ver. Corniſb, 


Cro. Car. 230. 


out Heir Male, to any other Son of Chriſtopher, one after another, 


in Manner as aforeſaid ; and if Chriſtopher die without Heir Male of 


bis Body, then the Uſe, Occupation and Profits of the Premiſſes ſhall 
remain to mon for Life, then to his eldeſt Son for Life; and if ſuch 


Son die without Heir Male, then to any other Son of Simon, with 


other Remainders over in the ſame Words; and he made Chriſtopher 
and $im0u Executors; Chriſtopher died without Iſſue Male, and Si- 


uon ſurvived, who had Iſſue Edzward and John, and deviſed all his 


Goods and Chattels to Edward, and made him Executor and died; 


Edward made Francis his Executor and died without Iſſue Male, 


Francis made George his Executor and died: And adjudged that he 
had a good Title againſt John, the ſecond Son of Simon, becauſe the 
ſaid 7ohn could have no Title till Chriſtopher died without Iſſue 
Male, which by Intendment of Law is a Limitation in Perpetutry ; 
and Edward who was the eldeſt Son of Simon (who was the ſurvi- 
ving Executor of Chriſtopher) muſt likewiſe die without Iſſue Male, 
which is another T.imitation of a Perpetuity, before the Remainder 
to John the ſecond Son of Simon could take Effect; and in the mean 
Time the Executor of the Teſtator ſhall have the Leaſe; for 'tis 
againſt Law to limit a Term for Vears 7 Remainder, aſter a Dying 

8 F with- 
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without Iſſue, and which was not to take Effect till after the Dea, 
of Chriſtopher and Edward both dying without Iflue Male, which z 
a double Contingency ;* therefore the Remainder both in this Caf. 
" See the Caſe antea. and in * Child and Bailie's Caſe, being not to take Effect till after 3 
| Dying without Iſſue, was adjudged to be void. | 
Leventhorp v. Abby, Deviſe of a Term to his Executors for Seven Years, Remainder to 
1 Roll. Abr. 611. Thoma and the Heirs Male of his Body, and * if he die it hon⸗ 
3 , Heirs Mate, Remainder 70 T. S. and the Heirs Male of bis Boah: 
Remainder in Tail of Adjudged that this laſt Remainder to T. S, was void, becauſe it was 
A 8 not to veſt in him till Thomas died without Ive M ale, which is too 
tion vas 70 Thomas, remote an Expectancy where the Eſtate is but for Years, therefore 


and the Heirs Male T Homas had the abſolute Term, and might diſpoſe it as he pleaſes, 
of his Body, awhen in _ | | 5 DN of 
moſt of the other Caſes the firft Limitation auas for Life. | 


Cotten verſus Heath, The following ſeems to be a contrary Reſolution to the Caſe of 
1 Roll, Abr. 612. Child and Bailie The Husband being poſſeſſed of a Term, deviſed 
5 it to his Wife for Eighteen Vears, then to C. his eldeſt Son for Life, 

and afterwards 0 the eldeſt Iſſue Male of the ſaid C. for Life: He 
had no ſuch Iſſue at that Time, nor at the Death of the Teſtator ; but 
pet it was adjudged, that if he had left ſuch Iſſue Male, he ſhould 
have the Term by Way of cxecutory Deviſe, tho' the Remainder t 
the eldeft Iffue Male of C. was a contingent Eſtate after a Contingen- 
cy; and the Reaſon was, becaufe it was a Contingency which might 
Happen after a Life then in Being ; and this my Lord Rolls tells us 
was like Matthew Maniing's Cale; and my Lord Nettiugham was 
of Opinion, that tis like the Duke of Nor folſis Caſe, which was thus: 
But that was upon a Settlement by Deed. =. - | 
The Duke of Nor. The Duke had Six Sons, Thomas, Henry, Charles, Edward, 
| by rung Francis and Bernard, and by Deed raiſed a Term of 200 Years up- 
e o. on ſuch Truſts bs thould be declared of the ſame, Cc. and by an- 
other Deed the Truſt of the Term was limited to Henry (the ſecond 
Son) and the Heirs Male of his Body: Provided, if Thomas die 
without Iſſue, living Henry, ſo that the Earldom of Arundel at- 
ſcend on him, then the ſaid Term to remain to Charles and the 
Heirs Male of his Body, with the like Remainder in Tail ſucceſſive- 
ly to the other Sons; the Contingency did happen, (Sig.) Thomas 
died without Iſſue Male, fo that the Earldom deſcended on Henry: 
And the Queſtion being, whether this Term for Years was well limi- 
ted to Charles in Tail, it was decreed, that it was well limited. 

Burges verſ. Burges, This Cafe was alſo upon a Deed, (2i3.) A Term for Years deter- 
3 Hod 220. minable on Three Lives, was ſettled by Deed, upon Truſt for him- 

89, ſelf for Life, then to his Wife for Life, then to the firſt Sou of their 
Two Bodies, and the Heirs of the Body of ſuch firſt Son, and ſo to 
ſeveral other Sons in Tail Male; and for Want of fuch Iſſue, Re- 
mainder to the Daughters in Tail; the Husband and Wife had Iflue 
only a Danuzhter, the Wife died, the Husband married again and 
died Inteſtate, and his Wife adminiſtred ; and it was decreed, that 
ſhe, and not the Daughter, ſhould have the Term, for the Limita- 
tion to the Daughter in Remainder was void, it tending to a Perpe- 
tuity ; becauſe it did depend upon ſo many remote Contingencies ; 
but a Remainder which might veſt in the firſt Son upon one Contin- 
gency, had been good. | | L x 

" William Clare being poſſeſſed of a Term for 1000 Years, 13 Abril 
1706. by Will deviſed it to Truſtees, in Truſt for his Son To 
3 | 5 Oy 
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for ſo many Years of the Term as he ſhould live, and after his 
Death, in Truſ for the Iſſue Male of his Son Thomas lawfully be- 
gotten, for ſo many Years of the faid unexpired Term as ſuch Iſſue 
Male ſhould live; and when the Iſſue Male of his ſaid Son Thomas 
ſhould happen to be extinct, then in Truſt for his ſecond Son William 
for Life, Remainder in Truſt for the Iſſue Male of his ſaid Son 
illiam, for ſo many Years as they ſhould happen to live, the eldeſt 
of ſuch Iſſue Male to be preferred before the youngeſt ;| and after the 
Death of Milliam, and from the Time his Iſſue Male ſhould happen 
to be extinct, then that the Premiſſes ſhould come, deſcend and con- 


tinue in the Iſſue Male of the Name and Family of the Cares, which 


ſhould be next of Kin for all the Reſidue of the Term, and made his 
Son Thomas ſole Executor and reſiduary Legatee. The Teſtator 
died, and in 1718 Thomas died without having any Iſſue Male. 
In Chancery, the Queſtion was, whether the whole 'Term did nor 
veſt abſolutely in Thomas? And whether the Limitation over to il. 
liam the ſecond Son after Failure of Iſſue Male of Thomas, was not 
void 2 Held firſt, that Thomas by this Will did not take an Eſtate- 
tail, but an Eſtate for Life only. 2dly, That the ſubſequent Acci- 
dent of Thomass Dying without Iflue Male, or rather never having 
had any Iſſue Male, would not let in the Limitation to Milliam the 


ſecond Son. Here is a plain Affectation of a Perpetuity as ſtrongly 


declared by the Teſtator himſelf as can be, and a Succethon of Eſtates 
for Life to Perſons not i Fifſe is as much a Perpetuity, and as little 
to be indured as would be that of an Eſtate-tail, of which no Reco- 
very could be ſuffered ; and ſo the Term was decreed to Thomas as 


reſiduary Legatee of his Father, and from him to the Plaintiff, who 


vas Executor of Thomas. Clare and Clare, Paſch. 1734. For- 
refter's Rep. 21. 

A long Term of Years was aſſigned in Truſt for the Father for Sixty 
Years, if he lived ſo long; the like to the Mother; then to John the 
Son, his Executors, (5c. in caſe he ſurvived his Father and Mother; 


Wood verſ. Saunders, 
1 Chanc. Rep. 131. 
2 Chan. Rep. 239. 
Pol. 35. | 


but if he died in their Life-time, and left Iſſue living at the Death of 3 Ch. Ca. 37,40, 51. 


his Father and Mother, then to the eldeſt Son of %u; but if ohn 
died without Iflue, then to Edevard and the Heirs of his Body, and 
in Default of ſach Iſſue, to Nicholas and the Heirs of his Body, and in 
Default of ſuch Iſſue, to the Executors of Nicholas. Fohn died 
without Iſſue, and Inteſtate, in the Life-rime of his Father and Mo- 


ther; then Edward died Inteſtate, and without Iſſue, and his Wi— 


See poſtea Maſſen- 
burgh verſus Aſs. 


dow adminiſtred to him; and Njcholas adminiſtred to Fohn : Adjudg- 


ed, that ſince the Remainder limited to John was contingent, and he 
dying before the Contingency happened, tor that Reaſon nothing veſted 
in him, and by Conſcquence nothing could go to his Adminiſtrator; 
tis true, the Remainder over to Edward was likewiſe upon a Con- 
tingency of his ſurviving. both the Father and Mother; but it was a 
ihort Contingency which might happen after Two Lives then in Be- 
ing, and therefore that Remainder was held good, for the Law might 
reaſonably expect its Happening in a little Time, and this we are told 
is exprelly contrary to the Reſolution in Chi/d and Bailie's Cafe; but 
in the principal Caſe it was agreed, that if the Limitation had been to 
John, and if be die without Iſſue, then to Edward, the Remainder 
had been void, becauſe tis a Limitation after an Eſtate- tail; and tis 


doo remote to expect the Veſting of a Remainder after a Man's Dying 


1th:ut Iſſue generally; but upon a Dying without Iſſue, Hing J. &. 
tue Limitation is good, becauſe it may veſt in a little Time. And 
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— — 


And as tis too remote to expect a Remainder of a Term for 
Years to veſt after a Dying without Iſſue generally, ſo tis too re. 
mote to expect a Veſting after a Limitation 70 the Heirs Male of a 


Boay. 3 | 
org ver. Hopkins, As where the Deviſe was of a Term for ninety Years to E. G. i 
r Sid. 37. | ſhe lived ſo long, Remainder 70 the Heirs Male of her Body begot- 


ten, Remainder to T. G. for ninety Years, if he ſhould fo long live 
Remainder over: Adjudged, that theſe Remainders were void, and 
that E. G. had the whole Term; for in this Caſe the Word Hejys 
was not a Name of Purchaſe but of Limitation, it being of a Term 
for Years which doth not deſcend to the Heir at Law; beſides where 
a Term is limited to one and he Heirs of his Body, the farther Li. 
mitation in Remainder is void, becauſe the whole Term is veſted in 
the firſt Deviſee, OE EY 555 
Garrett verſ. Lifter, Deviſe of a long Term of Years to his Wife for Life, Remainder 
l to Truſtees for his Son for Life, Remainder in Truſt for the Heirs of 
the Body of the Son, Remainder to the right Heirs of the Son ; the 
Wife was made Executrix, and the Husband died: Adjudged ſhe 
ſhall have the whole Term as Executrix, and that the Remainders 
were void. 2 
Gibbons verſ. Somers, Deviſe of a Term to his Son John, and if he die unmarried and 
. without Iſſue, then to his Daughters and their Executors; and if 
Zohn be married and hate no Iſſue, then to his Siſters, gc. John died 
without Iſſue : Adjudged that this Remainder to the Daughters was 
void, becauſe it was limited to them upon the Contingency of the 
Death of their Brother without Iſſue ; it muſt be admitted, that 
ſuch a Remainder hath been held good in Caſe of an Inheritance; 
for ſo is Pell and Brown's Caſe, but never upon a Term for Years. 
Love v. Windiam, Ihe Husband deviſed a Term to his Wife for Life, then to Ni- 
do 81 1 Ven. cholas for Life, and if be die without Tſue, then to Barnaby: Now 
79. 8. G. 1 Lev, here the Limitation being to Nicholas for Life, and if be tie with- 
290. S. C. out Iſſue, Remainder over; it was argued that this was an Eſtate ex- 
preſly to Nicholas for Life, and that the Remainder was good to 
Barnaby by way of executory Deviſe, (i. e.) upon the Contingency of 
Nicholas dying without Iſſue ; but adjudged, that the Remainder 
was void, for the Limitation to Nicholas for Life, and if he die 
without Iſſue, is in Effect the ſame as if it had been, if He die with- 
out Heirs of his Body, Remainder over, which is certainly bad; 
becauſe the Law will not intend that any Term for Tears can con- 
1 tinue fo long as a Man may have Heirs of his Body. 
Dow/e verſus Earle, So likewiſe where a long Term for Years was deviſed to T. &. 
3 Lev. 204. for Life, [Remainder to his Son and the Heirs Male of his Body, 
| Remainder over: Adjudged that the Remainder to the Heirs Male 
was void, becauſe tis contingent, (i. e.) if there ſhould happen that 
any Part of the Term for Years ſhould remain after the Determina- 
tion of the Eſtate for Life; for the Law ſuppoſes, that every Eſtate 
for Life is of longer Continuance than an Eſtate for Years. 
Lamb verſ. Archer, Deviſe of a long Term for Years to E. G. and the Heirs of his 
* Body; and if he die without Tue, living T. G. then to the ſaid 
T.G. and his Heirs : Adjudged, that this was a good Limitation to 
] T. G. becauſe the Contingency was to ariſe within the Compaſs of 
one ſingle Life; and in this Caſe the Court denied Cid and Bayley's 
| Caſe to be Law. „ 
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Part III. Dewiſe 


The following Caſe was upon a Deed, (21z:) A Term for Years Majinburgh v. 4h; 
was aſſigned to Truſtees, in Truſt for Husband and Wife during their 1 Vernon 234. 


, 


| ee Warman verſ. 


Lives, al Seaman; poſtea. 


4 the Life of the Survivor; and if there ſhould be Ie 


Male of t 


heir Bodies living at the Deceaſe of ſuch Survivor, then 


in Truſt, that the eldeſt Son ſhould be maintained out of the Rents 
and Profits, until he attain his Age of twenty-one Years, and then 
the whole Term to be aſſigned to him; and if he die before twenty- 
one, then in like Manner for the Maintenance of the ſecond, third, 
fourth, and every other Son of that Marriage ; but it no ſuch Son, 
or if all the Sons die before twenty-one, then the Remainder of the 
Term to Sir William Maſſenburgh; the Husband and Wife had Iſſue 
one Son, and died; and the Son likewiſe died an Infant; the Queſtion 
was, Whether this Limitation of the Remainder of a Term was 
good; it was agreed, that the Truſt cf a Term, as this was, is to 
be governed in.a Court of Equity by the ſame Rules as a Deviſe of 
a Term is at Lat; that the Rule which hath hitherto obtained is, 
that a Term might be limited to many Perſons one after another; but 
then they muſt all be in Being, but that there could be but 9% con- 
tingent Remainder of a Term for Tears; that in this Cafe there was 
no Danger of a Perpetuity, becauſe the Contingency muſt happen 
within twenty-one Years after the Death of Husband and Wife; for 
when once the Iſſue attains to that Age, the whole Term is to be aſ- 
ſigned to him, and he may either diſpoſe of it, or, if he die Inteſtate, 
it ſhall go in a Courſe of Adminiſtration; and ſo is the Caſe of 
Wood and Saunders in Point; and the Caſe of Cotton and Heath 
comes near it, | : | 

On the other Side it was admitted, that one contingent Remainder 
of a Term for Years might be good; but a Contingency upon a Con- 
tingency is not to be ſuffered: And Child and Bayley's Caſe was 
oppoſed to Mood and Saunders's Caſe; and ſo was Gibbons and Sum 
merss Caſe; and if the Rule which allows one contingent Remainder, 
and no more, ſhould be ſet aſide, no Man can tell where it will end; 
for as the Contingency may be appointed to happen within twenty= 
one Years, it may be inlarged to forty Years, and from thence to 
once hundred Years, and ſo on; therefore ſome Bounds ought to be 
put to it. | 

The Lord Keeper Finch, being of Opinion that he could go no 
farther in Equity than the Law went in Caſes of executory Deviſes, 
ordered a Cafe to be made for the Opinion of the Judges, who were 
unanimous, that the contingent Limitation over to Sir Milliam Maſ- 
ſenbiirgh was good, becauſe it was circumſcribed, and muſt happen 
within twenty-one Tears ; and the Lord Keeper was of the ſame 
Opinion, and faid the Caſe of Mood and Saunders was in Point. 
4 Term for Years was ſettled in Truſt for T. S. for Life, Re- 

mainder to . G. for Life; and from and after the Death of E. G. 
to permit ſuch of ber Children as fhe the ſaid E. G. ſhould have at 
her Death to take the Profits thereof; and for Want of ſuch Child or 
Children, then in Truſt for T. S. E. G. had Iſſue a Son, who died 
in her Life- time without Iſſue; it was objected, that the Renamder to 
7. F. was void, it being to take place after * two Lives then in Being, « After the Death of 
and after the Death of ſuch Child or Children as E. &. ſhould have, E. G. and after he 
who hath not then in Being; but the better Opinion was, that it oath of - er San. 
Was good. 


4 


Heyward v. Rogers, 
1 Vernon 461, 
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206 5 Dewiſe of a Term fe or Tears, Remainder Oer. Part III. 


Knight verſ. Knight, The Father by Deed ſettled a Term for eighty Years in Truſt On 
Chan. Caſes 181. his Son Millium for Life, and afterwards to Urſula (his Intendeg 

Wife) for ſo many Years of the ſaid Term as ſhe ſhould live, and 
then to ſuch Child or Children as they ſhould have between they 
for the Reſidue of the Term; and for Default of ſuch Iſſue, then to 
permit the Heirs of the Father and their Executors, Oc. to injg 
the Premiſſes during the Reſidue thereof: William married Urſy}, 
and deviſed all his Eſtate to her, and made her Executrix, and died 
without Iſſue, then the ſurviving Truſtees aſſigned the Lands to her 
for ſo many Years of the ſaid Term as ſhe ſhould live: Urſu 
proved the Will, and by Virtue thereof, and of the Aſſignment, 
claimed the whole Benefit of the Leaſe againſt the Executors of the 
Father; and decreed that ſhe might, becauſe the Limitation to them 
was not to take place till after the intermediate Remainders to il. 
liam and Urſula, and to their Child or Children, were ſpent ; which 
tending to a Perpetuity is void in Law, and the whole Intereſt of 
the Term is veſted in Ur/#/a and her Aſſigns. 


Warman v. Seaman, 


Chan. Caies 279. 8 ; | ' : 
4/7 Life, and afterwards for Julian and the Iſſues of their two Bodies; 


and for Default thereof, to tbe Iſſue of the Body of Julian; and for 


Want of ſuch Iſſue, to Robert and George Warman, &c. Julian had Iſſue 
Eleanor, who ſurvived Julian, and afterwards died Inteſtate ; and 
Mary Leeving adminiſtred to her, who conveyed the Term to the 
Defendant Seaman; and it was inſiſted for him, that the Benefit of 
the whole Term did attach in Eleanor, as the Iſſue of Julian upon 
her Death; and that Eleanor dying Inteſtate, and without Iſſue, it 
ought to go to her Adminiſtratrix, and that the Remainder over to 
her (a Warman, in Default of Iſſue of the Body of Julian, was 
void. „ 

Upon the firſt Arguing this Caſe the Court held, that the Re- 
mainder of the Truſt of this Term to George Warman was good, 
becauſe the Truſt was not to Julian and her Iſſue, by Way of im- 
mediate Gift; for the Word Iſſue is a Word of Purchaſe, and can 
carry no more] than an Eſtate for Life; as it was adjudged in 
IVild's Caſe, where theſe Words (after their Deceaſe and their Chil- 


dren) were adjudged by all the Judges of Eugland to be Words of 


Purchaſe, becauſe they work by Way of Remainder, and carry but 


an Eſtate for Life; for in Law theſe Words Iſſue or Children import 


no more. 


* 
« 


But upon a Rehearing of this Cauſe it was decreed, that ſo much of 


this Term, which was unexpired at the Death of Julian, did attach 
and veſt in Eleanor as her Iſſue, and not an Intereſt only or Eſtate 
for Life; that the Limitation over to Robert and George Warman is 
void in Law, becauſe it was not to take Efte& but only in Default 
F Ilie of Julian; and this in Suppoſition of Law is a Limitation in 
Perpetuity; for the Word Iſſue is nomen collectivum, and takes in all 
lilues to the utmoſt Extent of the Family, as the Word Heirs of the 
Body would do; and therefore the Law looks on it as too remote 
a Poſſibility, that 7z/7an ſhould die without Iſſue during this Term, 
according to Mild's Caſe ; but yet ſuch a Conſtruction ought not to 
2 Be 16. MT be made in this as it was in * Mild Caſe, (eig.) that the Iſſue of 


43. S. C. Jillian thould have only an Eſtate for Life, becauſe the Truſt of the 
* [n that Caſe the Li- | Remainder 
mitation was to the | 


Children, au is a Name of Purchaſe, and they had only an Eſtate for Life; if it had been to their Iſſue, (as lit in 
this Caſe) that would have been a Word of Limitation. 


a 
1 
f 
˖ 
n 


A Term of one hundred Years was raiſed in Truſt for N. B. for 


NN 


6 


0 


* 
L 


Remainder of the whole Term was declared to her Iſſue; and ever 
ſince Matthew Manning's Caſe the Judges have not favoured execu- 
tory Eſtates of Terms for Years, but have kept them within Bounds, 
to prevent the Danger of Perpetuities. 


Caſes in Law touching Dewiſes of Chattels perſonal. 


See antea, c. 6. 


HE Uſe of Chattels perſonal may be bequeathed to one fer 
J Life, and after the Property to another; ſo that if one will 
that 4. B. ſhall enjoy the Uſe of his Houſhold-Stuff during his Life, 
and after that it ſhall remain to J. M. this is a good Deviſe thereof 
to F. M.. But if the Property of the Thing be bequeathed to the = 37 H. 6. fol. 30. 
firſt of them, then it is otherwiſe; for the Gift of a Chattel perſonal, Brook, Novel Caf. 
though but for an Hour, is a Gift thereof for ever ; provided that the 5. on Ten 


: 85 1 
Teſtator make it abſolute, not conditional“. b HI. 9 Car. B. R. 


De Lady Davy Caſe, 
and Haſtings verſus Douglas, Cro. Car. 343 


A Man poſſeſſed of certain Goods deviſed them by his Will to his 
Wife for Life, and after her Deceaſe to J. S. and died; J. F. in the 
Life-time of the Wife did commence Suit in a Court of Equity, to 
ſecure his Intereſt in the Remainder: Adjudged, that the Deviſe in 
| Remainder of Goods was void, and therefore no Remedy in Equity. 
It was agreed, that a Deviſe of the Uſe and Occupation of Lands is 
a Deviſe of the Land it ſelf; but not ſo of Goods; for one may have | 
the Occupation of them, and another the Intereſt in them“. 8 B. R. 
Senior Fitzjames, Chief Juſtice of Eugland, deviſed his Lands to 28 
Nicholas Fitzjames in Tail, with divers Remainders over; and de- 
viſed the Uſe and Occupation of his Jewels and Plate to Nicholas 
Fitz-james, and the Heirs Males. of his Body, according to the Eſtate 


in the Land: Adjudged, that Nicholas had no Property in the Goods, T., El. Sen Er- 


but only the Uſe and Occupation *. 1 i enn Caſe, Onn 
A. is poſſeſſed of fix marble Statues, and a great Quantity of o- ds 

ther Marble; he deviſeth two of his marble Statues, and all his 

other Marble to B. in this Caſe the other four Statues will not paſs 


to B. by Reaſon of the Intent of the Teſtator, who expreſly gave 
him two. : © L. 1. de aur. & ar- 


gent. legat. & L. le- 


gat. de ſupellect. legat. & L. hæres meus. 6. duæ & gloſſ. ibid. de legat. 3. Dict. L. legat. & Cujac. in dict. L. 


If I deviſe my Houſe to 4. with all the Things therein when 1 
thall die, ſuch Things as are there only by Chance, and did not uſe 
to be there, ſhall not paſs by that Deviſe ; yet ſuch Things ſhall paſs 
which uſed to be there, though by ſome Accident they were not then 
there; but Money found there, which not long before was received 
irom Debtors, and intended to be again lent out, doth not paſs by + "Oy" 
ſuch Deviſe f. — | a FS Ee "i 
If a Man doth deviſe all that he doth poſſeſs in London, his Books 
ot Accounts, or Caſh in his Cheſts, which he hath in London, do *I. uxorem. $. lega- 
not paſs by ſuch general Words *. 1 
A Man having two Horſes, doth by his Will deviſe the two Horſes © t 3. 
Which he ſhall have at the Time of his Deceaſe; after the Teſtator 
iclls his two Horſes, and at his Death hath two Mares only; in this 


Caſe 


ita legat. & 
glol. ibid. de legat. 3. 
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— 


2 qui 7 = Caſe the Legatary ſhall have the two Mares, becauſe in Conſtruction 
1 e of Law the Feminine in ſuch Caſes is compriſed in the Maſculine *, 
A Teſtator bequeaths an Ox to one, the Ox dies before the Da 
comes for the Delivery of it to the Legatary, he ſhall have neither 
4 choir 8d 2355 his Fleſh nor his Hide; otherwiſe if he had died after the Day for 
gat. 2. the Delivery thereof was come „ 
The Earl of N.rthumberland deviſed by his Will his Zewels to 
his Wife, and died poſſeſſed of a Collar of SS, and of a Garter gf 
Gold, and of a Button annexed to his Bonnet; and alſo of many 
other Buttons of Gold and precious Stones annexed to his Robes, and 
of many other Chains, Bracelets, arid Rings of Gold, and precious 
Stones. Reſolved, that the Garter and Collar of SS did not paſs, be- 
cauſe they were not properly Jewels, but Enſigns of Honour and 
* 26 Eliz. le Coan- State; and that the Buckle of his Bonnet and the Button did not paſs, 
lands Cafe, Owen becauſe they are annexed to his Robes, and were no Jewels ; but for 
124. the other Chains, Bracelets and Jewels, they did paſs k. if 
A. B. being poſleſſed of ſeveral Houſes by Leaſe, doth deviſe two 
of them unto C. D. ſuch as he ſhall chuſe, or two of them to C D. 
whether he will, the reſt to 7. &. In this Caſe, if C. D. refuſe to 
L. cum optionibus. ta ke by this Deviſe, and will chuſe neither of the ſaid Houſes, J. G. 
de optionibus legat. ſhall have them all!. | e | 
If a Teſtator appoint his Executors to pay unto A. B. the Sum of 
10 J. per Annum, and he live ſix Years and four Months, the Execu- 
tors of A. B. ſhall receive 101. for the whole ſeventh Year; becauſe 
5 ſuch an Annuity is due in the Beginning of every Year, when no cer- 


bis. de annuis legat. tain Time is ſet by the Teſtator for the Payment of it “. 
A Man deviſed all his moveable Goods and Chattels: Debts due 


» T. 6 Car. B. R. to the Teſtator did not paſs by this Deviſe; becauſe Debts are jura, 


Spark | | 
* 8 and cannot be deviſed by thoſe Words *. 5 


Danvers verſus Fart Deviſe of all his Goods in Cornbury-Houſe to the Lady Gargrave 
of Clarendon, 1 Ver- for Life, and after her Deceaſe to the Heir of Sir Fobn Danvers ; 
"on 25+ he who was Heir died in the Life-time of the Lady ; the Queſtion 


was, Whether he who was then Heir ſhall take theſe Goods as De- 


viſee, and being now dead, ſhall go to his Executor; or whether he 
who was Heir to Sir 7obn at the ume of his Death ſhall have them; 
and adjudged that he who was Heir at his Death ſhall have them. 
2 verſus Ni- I'he Teſtator being poſſeſſed of a good perſonal Eſtate, deviſed the 
400 J. a- piece to his four Nieces, (naming them) and made the ſaid 
Catharine Executrix, and died: It was inſiſted that this was a void 
Legacy as to the Nieces, it being the Deviſe of a Remainder of per- 
ſonal Things after the Death of another; but decreed that, becauſe 
Catharine was by the Mill to receive the Profits during her Life on- 
ly, ſhe was therefore in Nature of a Truſtee for the Legacies be- 
queathed to the Nieces. 


Gibſon verſ. Kinven, The Teſtator having two Sons and two Daughters, and being poſ- 
1 Vernon 66. 

would not diſpiſe thereof, but for the Benefit of her Children ; ſhe al- 

terwards deviſed 5. to one of her Children, and all the reſt of her 

Eſtate to another: It was the Opinion of Sir Francis Pemberton, that 

notwithſtanding theſe Words pon Truſt, ec. yet ſhe being Execu- 

trix might diſpoſe it to which of her Children ſhe would, and that ſhe 

was not bound to divide it equally ; but the Lord Chancellor Finch 

was of another Opinion, and decreed an equal Diſtribution, 6. vn 

4 . VIL 


las, Chance. Caſes ſame to his Siſter Catharine for Life, and after her Deceaſe, then 


ſeſſed of a perſonal Eſtate, deviſed it to his Wife upon Truft, that ſhe 
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7 III. Of Guardians. 


6, VII. Of aſſigning Tutors, and diſpoſing of Chil- 
drens Portions during their Minorities, generally 
conſidered. 


1. Many Oneſtions about the Tuition of Children. 
2. The Matter of Tuitions both large and uncertain. 


F I ſhould undertake to ſpeak fully of the Aſſignment or Appoint- 
| ing of Tutors to Children, and Cuſtody of their Portions or other 
Rights during their Nonage, (1) many Queſtions would offer them- 
ſelves to be handled, (namely, who may grant the 'Tuition, of whom, 
to whom, after what Manner, what is the Office and Authority of a 


Tutor, when the Tuition is finiſhed, what Action the Pupil hath a- 


gainſt the Tutor for the Recovery of his Rights; or the Tutor againſt 
the Pupil for the Charge of his Education, and Conſervation of ſuch 
Things as are due to the Child; and finally, if the Tutor teſtamenta- 
ry excuſe himſelf, or refuſe the Tutorſhip, what Order is to be taken 
in the Behalf of the Child;) which Queſtions are ſo ample, and mini- 
{ter Abundance of Matter, that it is not poſſible to apprehend the 


ſame within any Compaſs fit for this brief Treatiſe: But farther, the 


Cuſtoms of this Realm are ſo (2) contrary one to another, which do 
concern this Matter, that I might eafily fall into divers Errors. 
Wherefore, for that this Matter ſhould not exceed the Proportion 


of a juſt Member, I thought it better to refer the Reader to the. 


Learned of every. Place, of whom he may be more ſufficiently certi- 
fied of their particular Cuſtoms, than to fill up this Volume with 
them and contrary Obſervations, -of Countries and Places within this 


Realm, whereof I can obtain no ſounder Warrant, nor better Aſſu- 
rance of the Legality thereof, than the bare Reports and Relations of 


others. | | - 
Howbeit, foraſmuch as within the Province of 7orÞ, I my ſelf have 


had ſome reaſonable Experience in theſe Affairs for many Years, I 1 


thought it not amiſs briefly to ſignify what is there obſerved. 


H. VIII. Of the Committing of the Tuition of Chil- 
dren, and Cuſtody of their Portions, within the 
Province of Tork. 


1. No Parents in any Country have like Power over their Chil- 


dren as had the Romans, | 
2. Whence the Autbority of aſſigning Children did deſcend. 


3. The Cuſtoms of the North Parts of this Realm do very much 


reſemble the Civil Law. 


| Hough (1) neither within this Realm of England, nor within 


any Realm Chriſtian, any Parents have the like Power over 
their Children as had the Romans „, to whom alone that patria po- 


Hh h teſtas ſtit. de tutelis, & ibi 


rantur ſeptem aut octa, in quibus jus patriæ poteſtatis conſiſlit. 


o F. Jus autem. In- 


gloſſ. in qua enume- 
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v Fod. F. nec 1 teſtas was proper and peculiar ?; which was (2) the chief Cauſe Where. 
—_ _—_— 3 by they did and might by their Teſtaments commit the Bodies of ther 
lige tamen ut in Children, and their Portions, at their Pleaſures, to the Cuſtody 01 
dun in d. f. Jus au. others, according to the Civil Law 4; yet (3) in divers Places Within 
« L. 1. ff. de teſta. this Realm, and namely throughout the Province of Tork, there doth 
tutel. h. permiſſum. remain a certain Reſemblance of that Power and Determination of 
Inſtit. de tute]. the Civil Law; as in many other Things, ſo alſo in the Aſſigning Or 
Ut patet ex his quæ Appointing of Tutors by their Teſtaments or laſt Wills“; Whether 
N we regard the Perſon of the Teſtator, or of him that is aſſigned Tu. 
s 135 14 tor, or of the Children, or the Manner of Aſſignation, or the Office 
and Authority of the Tutor, or the Means whereby the Tuition i; 


ended, which I muſt only point at. 


$. IX. Who may appoint a Tutor. 


1. The Father may appoint a Tutor by his Teſtament or laſt Nil. 
2. Whether the Mother may appoint a Tutor. 
3. Whethir a Stranger may appoint a Tutor. 
4. Whether the Ordinary may afſign a. Tutor. 


3 PAL the Province of 7ork *, (1) the Father, by his laſt Will or Te- 
e qua conſuetu- | 3 ES * lee | 

dine apertiſſime, per ſtament, may for a Time commit the Tuition of his Child, and the 

indubitatæ fidei acta Cuſtody of his Portion *; for within that Province Children have their 


6 filial Portions of their Fathers Goods, according to the Civil Law *; 
chiepiſcopi Ebor. re- xcept he be Heir, or advanced in the Life-time of his Father *; 
2 ati which Teſtament and Aſſignation is to be confirmed by the Ordi- 
5 Fateor quidem no- | . . | 5 . 

fratiom libero ab nary , Who alſo is to provide for the. Execution of the ſame Te- 
illa patria poteſtate ſtament !. „ N 1 | N 
fere ſolutos, & quaſi _ | 5 a | | | 
emancipatos eſſe, ut.refert D. Smith in ſuo tract. de repub. Angliæ. Quin tamen hc conſuetudo, quæ vel præcipue 
in partibus Borealibus viget, ſumma nitatur æquitate & ratione, negari non poteſt. Quis enim diligentius de pupilli re. 
bus cogitat, quam parentes? aut cui majori curæ eſſe poterit? ut ex eo maxime, quamtumvis nulla alia ſubeſſet cauſa, 
iis liceret morientibus in Teſtamentis ſuis deſignare liberis vice parentis eos, quorum experta fide, norunt futuros eſſe 
liberis ſuis tutores, id eſt tuitores, ſive defenſores. Et quidem debetur eadem prorſus quantitas: nam ut 
quandoque triens, quandoque ſemis competit, (auth. noviſſimo. C. de inoffic. teſtimon.) pro numero liberorum ; ita jure 
quo nos utimur, media pars debetur liberis, nulla relicta uxore, qua ſuperſtite, tertia pars bonorum iis competere dig- 
noſcitur. Infr. ead. part. 5. 16. u Vid. infra ead. part. F. 16. * Id quod jure civili conſonat. ic. 


ſi pater filio emancipato tutorem aſſignaverit, omnino Judicis ſententia confirmandus eſt. F. fin. Inſtit. de tutel. 
Infra part. 6. F. 1. 50 | | ; 


If the Father die, no Tutor being by bim aſſigned, and (2) the Mo- 
ther do in her laſt Will and Teſtament appoint a Tutor, the ſame Will 


2 Confirmatur qui- is to be proved, and the Aſſignation of the Tutor confirmed *. 
dem tutor a matre | | 


datus, ſed cum inquiſitione, propter fragile mulieris conſilium. Sufficit vero modica inquiſitio, filius ſi inftituatur, a- 
lias requiritur magna. L. mater. C. de teſta. tute]. L. 2. ff. de confir. tut. Bar. in L. naturali. 5. fi quæratur eod. 


And if no Tutor be aſſigned by either of the Parents, then (3) may 


a Stranger, if he make the Orphan his Executor, and give him his 
J. patronus. f. de Goods, aſſign a Tutor unto him *; which Tutor is by the Ordinary tq 


confir. tut. nam qui be confirmed 25 
inſtituit impuberem, | 


videtur eum eligere quaſi in filium : & ipſe habetur loco patris. Bald. in d. L. ſi patronus. dd. L. ſi patronus. 


And 


J on therefore, that by general Cuſtom obſerved within 


L 0 


oy MS... 
2 


Part III. Of Guardians, 


And if there be no Tutor teſtamentary at all, then (4) may the | 
Ordinary commit the Tuition of the Child to his next Kinſman , de- 1 
manding the ſame, according as in Adminiſtrations where any dieth teſtimonium non ob- 
Inteſtate *; ſo that the Child be not Ward, for then the Ordinary ſcurum a * 
may not diſpoſe of the Cuſtody of his Perſon, as is hereafter de- green 


ſtrumenta, tum re- 


clared . centia tum antiqua, 
b 5 i | in Archivis publicis 
Archiepiſcopi Ebor. fideliter cuſtodita. Nam ubi ſucceſſionis emolumentum, ibi reſidet tutelæ onus. L. 1. 


ff. de tutel. © Infra ead. part. F. 11. 


6. X. Who may be appointed a Tutor. 


1. He that cannot be Executor, cannot be Tutor. 

2. Whether he that is under Age, or Lamatick, may be appoint- 
ed Tutor. 1 

3. Whether a Woman may be Tutrix. 


N Y Perſon may be | aſſigned Tutor which is not forbidden f. Quando ane 
Who is forbidden, may appear by that which is hereafter ſpoken tur aliqui, reliqui 


: | VN 8 * dubio admit- 
of an Executor ?; for (1) he that cannot be an Executor, cannot be a Hunt, Nam frmat 


Tutor“. | exceptio regulam in 


a x | non exceptis. Dec. & 
Cagnol. in L. 1. de reg. jur. ff. E Infra part 5. i Teſta. ff. de telta. tutel. 


He (2) that is not 'Twenty-one Years old, or is not of perfect Mind 
and Memory, may be aſſigned Tutor; but it is to be underſtood, that : 
he ſhall be Tutor when he is of full Age, or when he doth return to | 5 forioſus. iff 
Sanity of Mind * 0 RF . 

K e 1 | poſ. 

By the Civil Law, (3) a Woman (the Mother and Grandmother 
excepted) cannot be aſſigned Tutrix * ; but it is not obſerved as a Law * L. jure noſtro. lib. 
within the Province of Yori, where not only the Mother and Grand- 2, beta. tuit. f. 
mother are admitted, but other Women alſo; albeit they be married, 
and under the Government of their Husbands . VIC I ger a & in- 

| 75 ſtrumenta d. ſcaccar. Archiepiſcopi Ebor. 


5 An Action of Treſpaſs was brought by the Mother, Quare N. f. 
liam & beredem ſuam rapuit & abduxit. Per Catesby : Such a 
Writ lieth not for the Mother, but it lieth for the Father; for he of 3 9 E. 4. fol. 53. 


common Right ſhall have the Wardſhip of his Son or Daughter *. _ * 


6. XI. To whom a Tutor may be appointed. 


1. A Tutor may be aſſigned to bim that is not fourteen Tears old, 


and to her that hath not accompliſhed Twelve. 
2. After Fourteen and Twelve he and ſhe may chuſe their Cu- 
rat M. | i | 


3- When the Curator is to be confirmed. 
4 4 Tutor may be aſſigned to the Child unborn. 


5- No Tutor can be a ſigned unto bim that is Ward, by Reaſon 
of his Lands. . e 


6. Neither to Tifants or 1diots, Wards. 


7. Who ſhall have the Mardſbip of a Child that hath Lands. 
8. What the Guardian may do. 


9. The hard Eftate of Wards. | 
10. All 
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Of Guardians. Part Ill 
10. All Infants Wards are not ſubjeft to like Conditions, 
11. Who ſhall be Guardian to the Infant which hath Lands in 
Save. | 

12. Prochein Amy accountable to the Ward after his full Ace. 
13. Idiots in the Cuſtody of the Prince. 
14. Whether the Cuſtody of an Infant or Idiot may be deviſed by 
. the Teſtator. £ SH 


— 


V the ſaid Cuſtom generally obſerved within the Province of 
D 7rk, (1) a Tutor may be aſſigned to a Boy at any Time until he 
have accompliſhed the Age of fourteen Years, and to a Wench until 
I. tute). C. de teſta, ſhe have accompliſhed the Age of twelve Years", But (2) after thoſe 
tut. $. permiſſum. In. Years, he or ſhe reſpectively may chuſe their own Curators, notwith- 
page eee N 4 ſtanding their Father's Will *. But if they do not ele@ any other 
ſit. in prin. Curator after their ſeveral Ages, (3) then he that is aſſigned in the 
„Item inviti. Inſt. Will is to be confirmed Curator to either of the ſaid Children, al. 


d tor L. divus. , -. | | | n 
g. curatores. ff. qu beit he were above fourteen Years, and ſhe above twelve, when the 


petunt. L. matris. C. Will was made). 125 
eod. in fin. quam op. | : 
longzvus approbavit uſus. P L. tutelz C. de teſta. tut. J. dantur. Inſt. de cura. 


. cum autem. Int, A (4) Tutor may alſo be aſſigned to a Child that is not born, 


de tat. likewiſe to an Idiot, or him that is lunatic . 
r F. furioſi. Inſtit. de 
cur. & licet hujuſmodi perſonæ majores ſint 25 annis, erunt ſub curatione. d. $. furioſi. An hæc authoritas fit penes te- | 


ſtatorem, vel ordinarium, an ad regem ſpectet jure prærogat. Quære infra in d. F. 


But all this which is here aforeſaid is to be reſtrained, ſo that it 

(5, 6) be not to the Prejudice of him that is a Guardian, or hath the 

* Habenti tutoremtu- Wardſhip of any Infant or Minor*; or of any Idiot, by Reaſon of 
om 8282 any Lands, Tenements or Hereditaments, belonging to ſuch Infant or 
cura. lcdiot .. For by the Common Laws of this Realm of England, (7) 
Stat. przrogat. re the Lord of whom the Infant doth hold his Lands, ſo ſoon as the Fa- 
3.425 mguinende. ther dieth, hath the Wardſhip and Keeping of the Heir; and there- 
« FTract. de rep. Ang. by (8) may ſeiſe upon the Body of the Ward and his Lands“, where- 
rug 24. Nr * of he may alſo take the Profits without Account, ſo that he nouriſh 
1 E. 2. c 1 & 6. and bring up the Ward *; and not that only, but alſo offering to his 
* de tract. de rep. Ward convenable Marriage, without Diſparagement, before one and 
* twenty Vears, if it be a Man, or fourteen, if it be a Woman; if 
the Ward refuſe to take that Marriage, he or ſhe muſt pay the Value 

Stat. Weſt. e. 22. of the Marriage“; which is commonly rated according to the Profits 
of his Lands. Which (9) is a Thing utterly condemned of ſome, and 

greatly lamented of many, both grave and godly, becauſe of the un- 

* Vide d. tract. de ſatiable Covetouſneſs of divers in theſe Days. For that thereby it 


4 ++ cometh to paſs many Times, that a Freeman and a Gentleman, whilſt 


verb. Garden. he is an Infant of ſlender Diſcretion, and leſs Experience, deſtitute of 


his beſt Friend, that is to ſay, his natural Father, and conſequently 
ſubject to the Subtilties and Importunities of his crafty and covetous 
Gaoler, is bought and ſold like a Beaſt to ſuch as ſeek to make moſt 
Advantage of him; and in the End, beſides many more Inconve- 
niences, matched to my Maſter's Daughter, Siſter, Couſin, or ſome 
other Female, to whom, for her Virtues and gentle Conditions, if 
thine Enemy ſhould be preferred in Marriage, thou couldſt wiſh him 
no greater Torment, (if it were lawful for thee to wiſh him any Tor- 
ment,) Hell excepted, 5 


L a 


. py K mn * = 


—_— — 
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pan III. / Cuardians 


e Perils are theſe Infants ſubject which hold Lands of others 

on Torights-Seryice, called in French Garde noble ; for there (10) d. tract. cod, c. 5. 
is another Kind of Service, called Gard Returier, alias Gard in | | 
Wage, or Tenure by the Plough =. This Wardſhip (11) falleth > Eodem loco. 

99 him that is next of Kin, and cannot inherit the Land of the Ward; 8.4. Matled, 6 17. 
as the Uncle on the Mother's Side, if the Land deſcend by the Fa- an. 52 H. 3. 
ther, or the Uncle on the Father's Side, if the Land deſcend by the 
Mother L . 8 4 Brook, tit. gardein 
| & prochein amie, n. 11, 12, 13. Terms of Law, verb. prochein- amie, 


But now by the Statute 1 2 Car. 2. all Tenures by Knzghts-Service 12 Car. 2. c. 23. 
in Capite and Socage in Capite are taken away, and all Tenures are 
turned into free and common Sicage ; and by that Statute, a Father 
though under Age himſelf, or of full Age, having a Child under Age, 
and unmarried at the Time of his Death, whether then born or in the 
Mother's Womb, may by Deed in his Life-time, or by Will in the 
Preſence of two Witneſſes, diſpoſe the Cuſtody of ſuch Child or Chil- 
dren during Nonage, to any in Poſſeſſion or Remainder (excepting to 
Papiſts) which Perſon may maintain an Action of Raviſhment of 
Ward or Treſpaſs againgſt wrongful Takers away or Detainers of 
ſuch Child, and recover Damages for the Uſe of the Child, and may 
take the Profits of the Lands and Tenements for the Uſe of ſuch 
Child, and the Cuſtody of his perſonal Eſtate according to ſuch Diſ- 
poſition, and may bring Actions in Relation thereunto, as a Guar- 
dian in common Socage might do. £ | 
Before this Statute, if Tenant by Knight-Service had deviſed the Keilw. 186. 
Guardianſhip of his Heir, it had been void as to the Lord; for he 
was to have the Guardianſhip by Reaſon of the Tenure of the 
Land. 
And if Tenant in $cage had diſpoſed the Cuſtody of his Heir, it Bede! v. Conflable, 
had been void; becauſe the Law gave that to the next of Kin to V8": 180. 
whom the Land could not deſcend; and if there had been a ſpecial 
Guardian, he could not transfer or aſſign the Cuſtody of his Ward, 
either by Deed or Will, becauſe the Truſt was perſonal, and there- 
fore not aſſignable; neither ſhould it ſurvive to the Executors, but de- 
termine by the Death of the Guardian, 14 
Since the Statute it hath been adjudged, that a Copybolder is not Clinch v. Cudmire, 
within the Act to diſpoſe the Cuſtody of his Child, for that belongs 3 Lev. 395; 2 Lutw. 
to the Lord of the Manor, not de jure, but according to the (us 
ſtom of the Manor; for if there is no ſuch Cuſtom, then the next of 
Kin, to whom the Land cannot deſcend, ſhall have the Cuſtody of 
the Infant and his Lands. i 5 
This (12) Guardian, otherwiſe called prochein amie, is account- 
able for the Profits and Revenues of the Land to the Ward, as the 
Tutor for the Goods and Chattels to the Pupil, when he is of full * d. fat-Marled. c. 
Abe TIO "FRF 4 
Concerning Idiots, ſuch is the Prerogative of (13) the Princes of © ; 
this Land, that they ſhall have the- Cultody of all the Lands of na- 
tural Fools, and may take the Profit thereof without Waſte or De- 
iiruQion, of whoſe Fee ſoever the ſame be holden, finding to them 
Neceſſaries : And after the Death of ſuch Idiots, the Lands muſt be, 8 
reſtored to the right Heirss. But (14) in the mean Time, that is to prærog. reg. c. 9. 
lay, during the Nonage of the Ward, or during the Life of the Idiot, * Ed. ut 
te Tuition of the Body of the Ward or Idiot, or of his Lands, can- 
5 111 not 
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not be deviſed by Teſtament to any other Perſon contrary to the 
Courſe of Common Law, in Prejudice of him to whom the Ward. 
b Quia tutorem ha- ſhip doth belong *; ſaving the Teſtator may commit the Cuſtody of 
benti tutor non datur. ſich Goods and Chattels, as he doth bequeath to the ſaid Infant 
i Siquidem unuſquiſ- or Idiot, to whom he will, and during ſo long Time as he will!. 
que Polt rebus fuis If the Idiot have Copyhold Land, the Copyhold of this Idiot is not 
impobere. Mantic. Within. the Survey of the Court of Wards, but thall be ordered in the 
lib. 7. tit. n. 38. & Lord's Court, according to the Cuſtom of the Manor as touchi 
© teftatoris voluntas ha- this Point . Alſo if a Copyholder die ſole ſeiſed of any Lands or 


betur pro lege L. 


ſervus ff. de manu- Tenements ſo holden, his Heir being of the Age of fourteen Years, 


miſſ. N ** then he ſhall pay a Fine unto the Lord, and do Fealty, and be 
Prev Pede idicta in. admitted Tenant. But if the Heir be within the Age of fourteen 
quirendo, quod bona Years, then ſome Guardian ſhould be admitted to occupy his Copy. 
quæ mn Fargo hold, and to pay, and do his Service due for the ſame; that is to ſay 
ben Quare a. if the Lands deſcend from the Father, then the Mother, or ſome of 
men per Stamford, her next Kin, ſhall have the Occupation of the ſame Lands until the 
* Dk vide Dyer, Heir be of the Age of fourteen Years; and they ſhall pay a little 
fo. 303. Anno 13 Fine for the Guaroianſhip, and the Heir at his Entry ſhall pay the 


_ whole Fine l. 
Dyer, fol. 303. | 
Anno 13 Eliz. Jonas Adams Court-Baron, fol. 14. 


If a Copyholder be lunatic, and the Lord of the Manor commit 
the Cuſtody of his Land unto J. S. and Treſpaſs is done to the 
Land, the Action of Treſpaſs ought to be brought in the Name of 
the Lunatic, and not of the Committee; for the Committee is but as 
Bailift, and hath no Intereſt, but for the Profit and Benefit of the Ly- 
natic, and is as his Servant; and it is contrary to the Nature of his Au- 
thority, to have an Action in his own Name, for the Intereſt and the 
Eſtate, and all Power of Suits, is remaining in the Lunatic. And 
it hath been adjudged, that a Lunatic ſhall have a Onare Impedit in 
his own Name. Fide Bererley's Caſe, C. lib. 4. the Difference be- 
tween a Lunatic and an Idiot. Per Curiam, The Lord of a Manor 
hath not Power to commit 'or diſpoſe of the Copyhold of a Lunatic 
without ſpecial Cuſtom ; neither can he commit during the e 
a P. 16 Jac, Hut- Of an Infant Copyholder without Cuſtom”. When a Lunatic comet 
ton's Rep. fol. 16. to his ſane Memory, he ſhall have an Account of the Profits of his 
'* 23 H. 8. Dyer, Land; but in Cafe of an Idiot it is otherwiſe; for the King or his 
fol. 26. Patentee ſhall have them to their own Benefit. = 
Chan. Cafes 200. A Guardian brought an- Action of Treſpaſs againſt the Defendant 
Coreellis v. Cœcellis. for detaining the Infant to whom he was Guardian; and upon a 
Bill in Equity to be relieved againſt that Action, he pleaded, that 
N. C. did by his laſt Will deriſe the Guardianſhip of his Son to the 
Plaintiff in this Action, and the Management of his Eſtate, and made 
him Executor; and this was allowed to be a good Plea, Z =] 
I. Shaftdbury ver- The Guardianſhip of an Infant was given to A. &. by Deed, and to 
ſus Log Heavens the Mother by the laſt Will of the Father; and it was decreed, that 
Chan, Caſes 323. the Will was 2 Revocation of the Deed, and that the Mother had a 
good Title to the Guardianſhip. — I 
2 Chan, Rep. 237. The Father deviſed the Guardianſhip of his Son (being ſeven Years 
old) to his Mother in Law, and died; the Widow married her Ser- 
vant, and being poor, the Uncle got the Poſſeſſion of the Infant, 
and ſent him beyond Sea; but the Lord Chancellor ordered, that he 
ſhould be returned to the Mother; for where a Guardian is appointed 
by Virtue of tke Statute, this Court cannot remove the Child or 
3 | Guardian 
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jan. but can make her give Security not to marry the Infant 
cy Se the Court; 11 the Guardianſhip had been at Com- 
mon Law, then the Court might interpoſe. : 5 
The Father of the Plaintiff, the Infant, owed the Defendant Mo- 1 Vernon 442. L.. 
ney, and by Deed granted him the Guardianſhip of his Children, e verſ. Shires, 
with a Covenant in the Deed not to revoke it, and a Bond of 500/. 
Penalty to perform Covenants; and upon a Bill brought againſt the 
Guardian to have an Account, Cc. and to remove him; yet becauſe 
there was a juſt Debt due to him, the Court would not reſtrain him 
from receiving the Rents and Profits of the Infant's Eſtate. 


6. XII. Of the Manner of appointing Tutors. 


1. A Tutor may be appointed ſimply or conditionally, to a Day, 
or from a Day. e ae 
2. The Condition depending, hat is to be done in the mean 
TI. | 3 | 
3. Lawful to appoint one or many Tutors. 
4. Whether where one Tutor is appointed, another may be re- 
ceived. : 2 *% 
5. Whether divers being afſigned, one Tutor alone may be ad- 
mitted. _ 985 
6. By wwhat Nord a Tutor may be appointed. 
7. What if the Teſtator ſay, I commit my Children to thy Power, 
or to thy Hands? © 1 5 5 15 i 
8. IWhat if he ſay, I commit my Children anto thee quick and . | 


dead ? | 

9. What if be ſay, I defire thee to take Care of my Son? 

10. The Teſtator may uſe any Language in the Aſſignation of a 
Tutor. | = Ee ws 


Du the faid general Cuſtom, it is obſerved within the Province 
of 7ork *, that (1) a Tutor may be aſſigned either ſimply or * De qua perplurima 
conditionally *, and until a certain Time, or from a certain Time . 7 & teſta. in d. 
But no Tutor may intermeddle as Tutor, until he be confirmed by 1 10. 
the Ordinary, albeit he be aſſigned Tutor ſimply *; much leſs where fit. qui teſta. tutor 
he is aſſigned conditionally, or from a certain Time, may he inter- #7 Hol: WT 
Mons F Ae ) : © Fod.F. ad certum, 
meddle as Tutor, until the Condition be extant ©, or the Time li- L. tutor. $. tutorem. 
mited be expired f But the Ordinary (2) may in the mean Time de teſtament. tut. ff. 


commit the Tuition; and he that is ſo appointed by the Ordinary gat. ani & ibi 


: es Bar. ff. de legit. tu- 

may for that Time adminiſter s. - wm 
þ | 5 | L. qui ſub condi- 

tione. ff. de teſta. tutel. f d. L. qui ſub conditione. 1 Bar. & alii in d. L. qui ſub conditiane, 


Moreover, (3) it is lawful to appoint either one Tutor alone, or 
many together *.. Where (4) one alone is appointed Tutor by the, L.6 
- 11 


'Teſtator, the Ordinary ought” not to join another Tutor *; unleſs he tes; . * a 


that is named Tutor be lunatic *, or be abſent about the Affairs of f. Interdum. Inſti. 


the Commonwealth ; for in theſe and other like Caſes another Tutor POS. folum. 6 
may be joined *, at leaſt during the Impediment. Where (5) divers ulc. ff de excuf. tut. 


are appointed, there one alone may adminiſter n. Which Concluſion _— F. inter- 
doth proceed with Jeſs Difficulty, when the Co-tutors cannot or will W und, 3 
not futurus. ff. de ſu- 


: a : ſpect. tut. 
= Gloſl. & Minſing. in d. 5. interdum. Inſt. de cur, L. 3. de adminift. tut. ff. 
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2 L. legitimos. $ in DOt meddle *, or transfer their Authority to him * dealeth o for 


legitimis. ff. de legit. they may do that, and ſo alſo be his Sureties “. 


tut. L. 47. de admi- 
niſt. tut. 5 Bald. in L. qui pupil C. de negotiis geſt. 4 L. Romanus. ff. de tutor. vel curator. dat. 


ab his. 


r L. 1. de confir. tut. 
14 It is not (6) material by what Words the I utor is appointed, ſo 


bean e ee, Bo. that the Teſtator's Meaning do appear; for they are nevertheleſs to 
cin. conſil. S 3. vol.1, be confirmed Tutors *. 

Wherefore (7) if the Teſtator ſay, I commit my Children to the 

Power of A. B. or, I leave them in his Hands, it is in Effect as if 

* Jaſ. in L. manu- the Teſtator had ſaid, I make 4. B. Tutor to my Children 50 


f. de ju- 
* "ag 1. eM it is, if he ſay, leave them to his Government, Regiment, Admi- 


deciſ. 124. ubi at- niſtration, Sc. 
teſtatur hanc opi- 


nionem & tutiorem & veriorem eſſe. t Molin. in addic. ad Decium in c. ex part. de app. ext. Socin. con- 
n 2 EIA | BG 


If (8) the Teſtator ſay, I commit my Son to A. B. both quick and 
dead, with all his Legacies by me given ; by theſe Words it is pre- 
ſumed that the Teſtator meant, that A. 3. ſhould be Tutor to his 


| + Soc. in d. confil. 83. Child, if he lived; and if he died, then to have thoſe Legacies *. 


If (9) the Teſtator ſay, I deſire my Wife to take Care of my 

Children during their Minorities; albeit theſe Words do not neceſſa- 
rily infer or conclude a Tuition of their own Nature, but rather that 

* Dec. in d. c. ex ſhe ſhould chaſtiſe them, when they deſerved to be correQed * ; (tor, 
rd ID 24. in 10 have Tuition of Children is a greater Thing, and extendeth far- 
prin. ther, than to have a Care of them only ? ;) but foraſmuch as the ru- 


Roos in d. e. ex der Sort of People do not know the Difference of Terms, nor the na- 


! Socin. d. conf.83. tural Force of Words *; therefore, if any be aſſigned Tutor by theſe 


vol. 1, foreſaid Words, he is to be confirmed *. 5 
« 1. x, de cats 


tut. ff. & ita limicatur. 5 quanquam in L. aliena. ff. de neg. geſt. ut per Jaſ. in L. manumiſſionis. ff. de juſtit. & jur. 


The ſame alſo may be ſaid, where the Teſtator doth commit his 
Child to the Cuſtody of another. For albeit it be a greater Thing 
to have the Tuition of a Child, than to have the bare Cuſtody of a 


> Rom. ding. 164. Child committed unto him“; yet in all Things the Will and Mon 


Dec. in c. ex part. 
de app. extr. of ing of the Teſtator is to be oblreed „ and preferred before the Pro- 


Wh 5 1 Sole: perty of the Words e, whereof perhaps he is ignorant: Which Mean- 
I. Molin. in addic. ing is to be collected by that which went before or followeth in the 


ad. let. 4”, in d. Will, and by other Circumſtances, which the Judge ought to inquire*. 
c. ex part | 
CL quoniam . C. de teſtam. © Boer deciſ. 124. 


. ul. c. de ui Finally, (10) It is not material in what Language the Tutor be 
25 aſſigned, whether in Engliſh, Latin, Greek, or any other Tongue. 


$6 XIII. Of the Office and Authority of a Tutor. 


1 Tis Ls of a Tutor doth principall ly reſpect the Perſou of the 
up 
2. The Office of a Tutor doth ſecondarily reſpeft the good Admini- 
ſtratiom of the Pupil's Goods. 
3. The Tutor ought to make an Inventory, and is chargeable with 
an Account. 


3 i ; + he- 


— 


te ac. at 6 K 
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4. Whether a Tutor ought to enter into Bonds for the Performance 
per 5 if a e oct] 

Autbort O17 2 1 | ; 

pA e the Tas may alienate the Goods of the Pupil. 


HE Office and Authority of the Guardian, or him that hath 
the Wardſhip of an Infant, by Reaſon of any Lands, Tene- 
ments or Hereditaments, whether the ſame be holden by Knights-Ser- 955 
vice, or by Socage-Tenure, is already declared *; wherefore in this * Supra ead. part. 
Place J ſhall only touch the Office and Authority of a Tutor, accord- 4. 1. n. 8, 9. 
ing to the Cuſtom obſerved within the Province of 7ork, not greatly | 
differing from the Diſpoſition of the Civil Law. 3 

This therefore is the Office of a Tutor. Firſt and (1) principally, 
to defend the Perſon of his Pupil *; that is to ſay, to provide that he v Inde tures quaſi 
be honeſtly and virtuouſly brought up, and to provide for him Meat, x wg api 


Drink, Clothes, Lodging, and other Neceſſaries, according to the deſendendo, appel. 
Child's Eſtate or Condition, and Ability “. Yo: os bor ah 


dicuntur, qui zdes 


tuentur tutores. Inftit. de tutel. L. ff. eod. © Nec tantum alimenta præſtari debent pupillo, ſed etiam in ſtudia 


impenſe debent impendi pro facultate patrimonii, & dignitate natalium. Wigand. Happel. tract. de tut. tit. 138. 
n. 44. fol. 350. | 4 | | 


Secondarily, (2) The Office of a Tutor conſiſteth in the good and 
faithful Adminiſtring or Diſpoſing of the Goods and Chattels of the 
ſaid Pupil *: That is to ſay, the Tutor may not commit any Thing * $ datus. Indit. de 


that may be hurtful, nor omit any Thing that may be profitable to fog N N * 


his Pupil ; and in the End muſt reſtore unto the Pupil all his Goods : Latius de offic. tu- 


and Chattels, by him the ſaid Tutor before received . And for ris Happel. tratt. 
e tut. tit. 38. per 


that Purpoſe (3) every Tutor ought, even at the very Entry into his totum. 


Office, to make a true Inventory of all the Goods and Chattels of his 1 L. Goran dun- 
Pupil *, and to make a juſt and true Account of his Dealings in the ut. Gilden- Rs 


Behalf of his Pupil b. And it is generally obſerved within the ſaid Rion. claff. 4. action. 


Province, that (4) every Tutor, as well Teſtamentary as other ap- OO. 3 


pointed by the Ordinary, doth enter into Bond with Sureties to the penorium. f. de ad. 


Effect aforeſaid, according to the Diſcretion of the Ordinary. miniſtr. tut. L. tu- 
| ' tores, vel curatores. 


C. de adminiſt. tut. Bar. in d. L. tutor. b L. 1. $ offic. de tut. & ration. diſtrahend. ff. i Hoc uſita- 


tiſimum eſſe infr. provinc. Ebor. certo certius eſt ; utcunque jure civili tutor teſtatorius, vel dativus, ſatiſdare non tenea- 


tur. L. teſtamento. de teſta. tutel. L. 2. de confir. tut. ff. 


Concerning the (5) Authority of a Tutor, as ſoon as he is confirm- 
ed, he may ſeiſe upon the Body of the Pupil ®, and may likewiſe take * Aymo confil. 18. 
Poſleſſion of all his Goods . And if any do convey away the Perſon 1 L. 1. fr de admi- 
of the ſaid Pupil, he may be convented, and in the End compelled to niſtr. tut. 


reſtore him u. Likewiſe if any Perſon do detain any Thing belonging Gabr. lib. 5. com. 


3 . * g | cluſ. c. 1. n. 41. 
to his ſaid Pupil, recoverable in the Eccleſiaſtical Court, he is uſually pol "Fd oh 


_ convented by the Tutor in Behalf of the Pupil *. — Aymoconſ.19, n. 6; 
| | forte etiam incidit in 


ſententiam excommunicationis, quia impedit executionem teſtamenti, per c. ftatu, de tefta. lib. 3. provinci. conſtit. 


Cant. Fitzh. Nat. Bre. fol. 44. n Sed an debet agere, vel conveniri nomine tutorio, Bar. in L. 1. $ ſufficit. ff. 


de adminiſt. tutel. Brook Abridg. tit. Garthel. 2. 


Furthermore, (6) The Tutor may ſell ſuch Goods belonging to the 
Pupil, as cannot be kept until he come to lawful Age: But other L. lex. C. de ad. 
Goods which may conveniently be kept until the Pupil attain to law- miniftr. cot. 
ful Years, and eſpecially Goods immovable, the Tutor may not ſell v. 2 
Inſomuch that if the Father by his Laſt Will declare, that another ante rehab | 
Perſon ſhall bave as well the Government and Education of his Chil- 
| K k k 8 dren, 
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a as the Diſpoling, Setting, Letting, tad conn of their 
Yet nevertheleſs, the Tutor in this Caſe cannot ſell the faid 


by Force of the former Words ; for that the Meaning of the 


may be collected to be ſuch, that he would that his Land ſun 


Land, 


Land: 


Deviſor 
ould be 


diſpoſed and ordered after a good Manner and Order for the Profit o 


his "Children. whereas if he ſhould fell the Lands of the Chi 
that Kind of Diſpoſing thereof were after an evil Order, 
ry to the eee of the T eſtator . ' 


1 Dyer, fol. 26. An. 
28 H. 8. n. 170. 


r Vigel. Method. jur. 
civil. part 2. lib. 5. 
c. 8. Wigand. Hap- 


$5» 50, &c. 


cute. 


Minor quibus caſi- fore; 
bus habetur pro ma- 


Bertachni, verb. —_ that 1 
nor. gloſſ. & DD. in 
c. ex part. de reſtitut. 
ſpol. extr, 


t Tra. de republ. of Wardſhi 


Ang]. lib. 3. c. 


laren 


and contre 


C XIV. By _=— Means the Turorſhip i is ended. 


1. The Tutorſpi, p is ended by REM Means. 


2. In Reſpett of the Pupil, the Tutorſhip is ended erben he cometh 
to lawful Aue. | 


3. Sufficient + 8 in a Man at One and twenty, ſometimes at 
Fourteen. 


4. Sufficient Age in a Roman at Tevelge, Huren, and Hatten 
Tears, in dicers Reſpetts. 


5. In Reſpett of the Tutor, bis Office is ended, if he cannot be 
Executor, or do excuſe Himſelf. 


6. Likewiſe if he be removed as fuſpetted, or become Lunatich, or 
Deaf and Dumb, or be abſent, and die. 


7. How the Tutorſhip is ended i in Reſpett of the Form of the Tui 


tion. 


HE Tutorſhip (1) is Ended by divers Means, whereof ſome do 
reſpect the Perſon of the Pupil, ſome do reſpe& the Perſon of 
a the T utor, and ſome do reſpect the Manor and Form of the Tui- 


tion it ſelf ©. 


In (2) Reſpect of the Perſon of the Pupil, the Tutorſhip is finiſh- 
Altered by the Sta- ed when the Pupil hath accompliſhed ſufficient Age. 


ſometimes at Fourteen . 


Sufficient (3) 
Age in a Man is ſometimes at One and twenty Years, and not be- 


In (4) a Woman ſometimes at 
an. Twelve, ſometimes at Fourteen, and ſometimes at Sixteen . He 


is Ward by Reaſon of Lands holden in Knights-Service, 1s not 


Principal Grounds, Years he may refuſe his Guardian, and call him to Account“. 


fol. 35. Brook, tit. ſame Age alſo is the Tutorſhip ended, 


Gard. I. 2. 
u Mag. Char. c. 3. an. 


out of Wardſhip until he be of the Age of One and twenty Years". 
He that is Ward by Reaſon of Lands holden 72 Socage, is then out 

p when he is of the Age of Fourteen Years *, at which 
At the 


(if he have no Lands, but 
Goods,) and the Minor may then alſo call his late Tutor to Account *: 


9 H. 3. Bradt. de And if he will, he may then chuſe a Curator, either the ſame Perſon 
leg. & conſ. Angl. that was Tutor, or ſome other *. 


lib. 2. c. 37. Brook, 
tit. Gard. n. 111. 


* Terms of Law, verb. Prochein amie. 
decorum. C. cum tut. eſſe deſin. Inſtit. quib. mod. . fin. in prine. 


7 Marleb, c. 17. an. 52 H. z. 
* Supr. ead. part. & x. 


2 L. in- 


A Woman as ſoon as ſhe is Twelve Vears of Age, is out of the 
b Inſtit. quid. mod. Government of her Tutor“; unleſs ſhe be Ward in Reſpect of La, 


tut. fin. in princ. 


2 for then ſhe ſhall continue Ward until ſhe be Sixteen Years old ©; ex- 
1. 2. n. 7. Principal Sept ſhe be of the Age of Fourteen Years at the Death of her FAR 


Grounds, fol. 35. 


Ang. lib. 3. c. 5. Fitzh. 


ſtors: For being of thoſe Years at her Anceſtor's Death, ſhe may have 


« Tract. de republic. an Husband able to do Kaas hes Series ſhe ſhall not be Ward *. 


Nat. Bre. fol.1 41. D. 


4 


in 
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In Reſpe& (5) of the Perſon of the Tutor, the Tuition is ended, 
ir he become ſuch a one as cannot be made Executor © of whom L. teſtament. de 
Mention is made hereafter or if he juſtly excuſe. himſelf . (But 1 * 
thoſe Laws concerning exculing of Tutors and Curators are very ſel- « Inf. di. de excuſ 
dom or not at all practiſed; for Tutors now-a-days are ſo far from 238 $ remit- 
excuſing themſelves, that on the contrary they ſtrive and labour * 
mightily to be admitted, turning that to a Benefit which was wont to 
be a Burthen b.) Or (6) if the Tutor be removed as ſuſpected, the“ Olden. in L. 12. 

55 x . * . | tab. tit. 3. fol. (mi- 
Tuition is determined: (And he is ſaid to be a ſuſpected Tutor, WM © Ta. a 
which dealeth not faithfully in his Office *:) Or if the Tutor become repub. Ang. lib. z. 
Lunatick ; or Deaf and Dumb; or in that Caſe that he cannot govern FS 
or adminiſter his Goods |, or if he die ; or is abſent, being taken of pen. ff. de Lat. : 
the Enemy *. | — inflt, de fu- 

it. de ſuſp. tut. vel cur. 11. complurima. ff. de tutel. L. poſt excuſ. tut. 
. N l fariof. u L. ſi adrogati. 4 de tutel. wy | * * 

In Reſpect (7) of the Manner and Form of the Tuition, the Office 
and Authority of the Tutor is determined; as if the Tutor be ap- 
pointed upon Condition, which Condition is broken ; or if the Tutor 


be appointed during a certain Time, which Time is finiſhed *: In * $ Præterea. Inflie. 


theſe and many other Reſpects (which for Brevity I omit) the Tutor- > 2 


ſhip is determined ?, | fdeti. & 9 fin. ff. 
de tut. 


> Videant Juſtinianiſtæ Vigelii methodum juris civilis, ubi perplures traduntur cauſe finiendi tutelam. 


6 XV. Of the Quantity of Lands deviſable by Will. 


1. Of Lands, Tenements and Hereditaments, ſometimes all, ſome- 
times but Two Parts of Three are deviſeab!e, 


OW that I have ſhewed what Kind of 'Things may be deviſed 
by Will, it remaineth to ſhew how much is deviſable of Lands 
or Goods. . 5 
And firſt (1) concerning Lands, Tenements and Hereditaments, 
ſometimes they may be deviſed wholly, as Lands, Tenements and 
Hereditaments holden in Socage, or of the Nature of Socage-Te- 
nure *: Sometimes TWO Parts of Three may be deviſed, namely, * Supra ead. part. 
of Lands, 'Tenements and Hereditaments holden in chief by Knights- FF 
Service, or of the Nature of Knights-Service in chief“; as appeareth v Eod. 6 4. 


3 


more fully heretofore, where I have ſet down the Statutes at large. 


g. XVI. What Quantity of Goods or Chattels may be 
deviſed by Teſtament. 


i. Lezacies to be paid out of the clear debtleſs Gods. | 
2. The Executor compellable to pay Debts out of his own Purſe, 
if he pay Legacies firſt. | 
3. Funeral Expences to be dedutied out of the whole Goods. 
4. The Teſtator may ſometimes bequeath all bis debtleſs Gocds, 
ſometimes half, and ſumetimes but a third Part. | 
5 When half the Teſtator's Goods is due 10 the Wife or fi Ts 
| 6. When 
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6. When the Wife and Children ought to have either of they, 2 
third Part. F 

7. Whether the Wife and Children ought to have any Part of 
the Debts due to the Teſtator. | WEN 2 

8. Whether the Wife and Children may claim any reaſonable Pay; 

5 of Le a ſe . | | | mY 

9. Whether the Wife and Children may claim a reaſonable Part of 
Coods, where there is no Cuſtom. - 3 

10. The Reaſon of the Law, which leaveth all to the Diſpy. 
ſing of the Teſtator. 

11. The Reaſon of the Cuſtom, whereby the Porver of the Teſta. 


* — 
4 


tor is reſtrained. 


o 


e Bracton de legib. 'S 2 109 OY Quantity of Goods and Chattels to be diſpoſed, 


& conf. Angl. lib. 2. 
cap. 26. n. 2. L. ſci- | f f 
mus. F. & fi przfa- any Part of the Goods, but where (1) ſomething remaineth clear, 


ung qe omg the Funerals and the Debts due by the Teſtator firſt diſcharged*, 
on rocks — 3 And therefore, if the Teſtator do bequeath any Legacies, where his 
riis przferuntur cre- Goods and Chattels will not ſuffice to diſcharge his Funerals and 
ditores: Nempe le Debts, and (2) the Executor pay any of thoſe Legacies, before he 


gatarii de lucro cap- | , 
tando, creditores au have diſcharged the Debts, by Means whereof there is not ſufficient 


tem de damno vitan- Goods left wherewith to pay the Teſtator's Debts: In this Caſe the 


do contendunt. d. L. | , 
Ce Nicer ba Executor ſhall be charged with the Payment thereof out of his own 
res qui inventario le- Purſe ©, as one that had waſted the Goods of the Teſtator*, 

gitime confecto lega- | | | | 
tariis ſatisfaciat, ſecurus ſit jure civili adverſus creditores, quibus eodem jure conceſſum eſt actionem intentare, non con- 
tra hærem, fed contra legatarios : Longe tamen aliter jure noſtro cautum eſt ; quo non legatarios, ſed ipſum executorem 
convenire permittitur, ut ſtatim ſubjicitur. « Fitz. Abridg. tit. Deviſe, n. 1. Brook, tit. Adminiſt. n. 37. Perkin, 
tit. Deviſe, fo. 109. © DoR. & Stud. lib. 2. c. 11. Quam concluſionem facile admitterem, conſcio executore æris alieni, 
Sichard. in d. $. & fi præfatam. verb. 3. utilitas. & Minſing. in 5. ſed noſtra. Inſtit. de hæred. qual. & diff. n. 12. 
Cæterum quod nonnulli ex noſtratibus eandem concluſionem extendunt, ut locum habeat vel ignorante executore alios 


eſſe creditores ; an iſtud verum ſit dubito, durum eſſe non inficior. Et quidem ſummus Juſticiarius Brook oppoſitam 
ſententiam tenet, niſi ubi Principi quid ſit debitum, quia regia debita ſuo periculo ſcire debet, Brook, tit. Exec. n. 116. 


* 


This then being underſtood, that no Legacy is due, but where 


there clearly remains ſome Goods and Chattels, the Funerals and 
„ Debts firſt deducted, (for (3) funeral Expences are to be deducted 
computatione. C. de forth of the whole Goods, both by the Civil Law *, and by the Laws 
Ow. 3 of this Realm®;) that which (4) remaineth, ſometimes the Whole, 
fol. 121. Doct. & ſometimes the Half, and ſometimes the third Part, may be bequeathed 
Stud. lib. 2. cap. 10. or deviſed by the Teſtator, according to the Diverſity of theſe Caſes 
ae Oy tit. following: 8 
e 3 Fn Caſe is, when the Teſtator hath neither Wife nor Child 
at the Time of his Death. For then he may diſpoſe all the Reſidue 


» Lindwood in c. of his clear Goods and Chattels at his Pleaſure k. 

Stat. de teſtam. lib. 3. 3 | | MY 5 
provincial. conſtit. Cant. verb. defunctum. Bracton de legib. & conſuetu. Angl. lib. 2. c. 26. Tract. de repub. Ang. 
J. 3. c. 6. Fitzh. Brev. de rationabil. part. bon. — x | | | 


The ſecond Caſe is, (5) when the Teſtator at the Time of his 
Death hath a Wife and no Child, or elſe ſome Child or Children, 


but no Wife. In which Caſe by a Cuftom obſerved, not only 


throughout the Province of Yori, but in many other Places beſides 
within this Realm of England, the Goods are to be divided into 
two Parts; and the Teſtator cannot bequeath any more than his Part, 
that is to ſay, the one Half: For the other Half is due to the Wife, 


 * Lindw, Bracton & or elſe to the Children, by Virtue of the ſaid Cuſtom *, And if the 


Fine ubi ſupra. 4 | Teitatcr 


this is firſt to be noted, That the Teſtator cannot bequeath 


bar Ill. What Things may be deviſed by Will 


+ 4 Teſtator have a Wife and a Child or Children, which Child is Heir " 
do the Teſtator, or which Children were advanced by the Father | 1 
= -; his Lifc-time; in this Caſe likewiſe the Goods are to be divided | 
WW ::to two Parts, whereof the Wife is to have one Part to her ſelf, and 8 
me other Half is at the Diſpoling of the Teſtator. 12 * 
ſes, edit. Anno Dom. 1599. f. 181. f. 15. n. 2. 


* — —— 


The third Caſe is, (6) where the Teſtator leaveth behind him both 
a Wife, and alſo a Child or Children. In which Caſe by the Cuſtom 
obſerved in divers Places of this Realm of Eugland, and namely 
within the Province of Yorꝶ, the Teſtator cannot bequeath any more 
of his Goods than the third Part of the clear Goods', For in this ! A8. & computat. 
Caſe the ſaid clear Goods are to be divided in three Parts, whereof in —_ _ 
the Wife ought to have one Part, the Child or Children another Bae 4 pie 
Part, and the third Part (which is called the Death Part) remain- ubi ſupra. 
eth to the Teſtator, by him to be given or bequeathed to whom he 
thinketh good v. So that the Child or Children be not Heir to the = 1.jadwood, Bradt. | 
Teſtator their Father, or advanced by him in his Life-time: For then & Fitzh. in locis 
the Goods of the Deceaſed are to be divided into two Parts, where- ow: 
of the Teſtator's Wife is to have the one Half, and the other Half 
remaineth to be diſpoſed by the Teſtator". And if the Teſtator have * Fitzh. Nat. Brev. 
Wife and Children whereof one is Heir, another advanced, and ſome ubi ſupra. 
not advanced by their Father in his Life-time: In this Caſe the Goods 
of the Deceaſed ſhall be divided into three Parts, whereof the Wife 
ſhall have one, the Child or Children not advanced another, and 
the third ſhall be in the Power of the Teſtator, to be diſpoſed ac- 
F cording to his Will®. And if the Teſtator by his Will bequeath a * Fitzherb. Bracton, 
& Sum of Money, or a Leaſe, or ſome other Thing, to ſome of his ni Rs & 
Children not advanced by him in his Life-time, in Lieu and Satiſ- 8 
taction of his filial Portion due unto him by the Curteſy of the 
Country: Vet the filial Portions due to the reſt of the Children not 
advanced ſhall not be augmented thereby; Neither ſhall the whole 
third Part of the Teſtator's Goods be divided amongſt them ; but that 
filial Part or Share, otherwiſe due to the Child, in Lieu whereof he 
hath a Legacy bequeathed unto him, doth belong to the Executors, 
in Caſe that Child accept of the Legacy in Lieu and Satisfaction of 
his filial Portion. Which Thing is left to his Choice, ſo that he may Ita _ uw = 
either accept the Legacy, or refuſe the ſame, and challenge his filial + ug rg 
Portion; as hereafter more fully is ſet down d. . 4 Vide in ead. part, 
And here note, that (7) where the Wife or Children ought to * 
have a ratable Part of the Goods of the Deceaſed, be it a third Part, 
or Half, as the Caſe yieldeth; there alſo they ought to have a like 
Part of the Debts due unto the Teſtator, after they be recovered by 
the Executor or Adminiſtrator; for then they are numbered or ac- 
counted amongſt the Goods of the Teſtator, but not before”. But (8) * Brook Abrid. tie. 
of L caſes, the Wife and Children cannot have any ratable Part Exec. n. 112. Siqui- 
within the Province of Yori, or other Places where they have been = 
accuſtomed to have their ratable Part of the movable Goods and bentur, hac non pro; 
Debts recovered, unleſs the ſaid Wife or Children, demanding their M2 a cn. ol 
ratable Parts of Leaſes, do prove that by ſpecial Cuſtom of that- Place od elt furl ren 
(namely of that City, County, Deanery, or Pariſh where the Te- magis conſonum. 
[tator dwelled, and had ſuch Leaſes) the Wives and Children were 
accuſtomed to have their ratable Part, as well of the Leaſes, as of 
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the movable Goods of the Teſtator ; which ſpecial Cuſtom bes. 


| tator bein 
Fitz. in Br. de ra- proved, they may recover the ratable Part as before“. 9 
tionab. part. in quo . 5 5 
Brevi be ce 3 ſolum bonorum, ſed etiam catallorum. Atque huc facit quod habemus in Magna Chart, c. 28. 


The fourth Caſe is, when (9) there is no ſuch Cuſtom of dividir 

the Goods of the Teſtator into two Parts, or into three Parts, 25 1 

before- mentioned. In which Caſe, albeit ſome were of this Opinion 

that even by the Common Laws of this Realm, the clear movable 

Soods were to be divided into three Parts, or into two Parts, as be. 

Glanvil. lib. 7. e. 5. fore, whereof the Wife and Children were to have their Parts*, 
Fitz. Detinue, 56, and conſequently, that the Teſtator could not difpoſe any more thay 
8 1 5750 the Half or Third, being the Death's Part: Nevertheleſs other; 
reſponſ. 6. H. 17 (whoſe Opinion hath prevailed) do hold the contrary, to wit, that 
0 W a there is no ſuch Diviſion to be made by Force of the Common 
„ K. © 50, Ia Laws of this Land, but only by Force of Cuftom *; and conſequently, 


bac ſententia ſtetit that it is lawful for the Teſtator, by the Laws of this Realm, (ex- 
Glandevile, antiquus 


hujus neut zurn. Oft in thoſe Places where the Cuſtom aforeſaid is obſerved,) to dif. 


ſultus, motus per ſta- Poſe all the whole Reſidue of his Goods (his Funerals and Debts 
tut. de Magna Chart. deducted) at his Liking, and that the Wife or Child can claim no 


3 4 ges more thereof but according as the Teſtator ſhall deviſe by his Te- 


tionab. part. bon. & ſtament. 

Pet. Brook de ration. i ET 
part. bon. ſic enim poſt multam diſputationem inquit: Et fuit dit pur ley M. 32 Hen. 8. que ceo ad eſtre miſe en 
ure come un commen ley, & nunquam demurr, & ideo videtur que ceo eft le commen ley. u Fitzh. de Brev. 
de ration. part. bonorum. Brac. de legib. & conſuet. Angliæ, Ii. 2. 26. Tract. de repub. Angl. I. 3. c. 6. 19 1 


The Writ de rationabili parte bonorum doth not lie by the Com- 


mon Law, but there muſt be a particular Cuſtom for it: And the 
* Regiſt. 142. F. N. Writ in the Regiſter is grounded upon a Cuſtom®*, 

ITS Þ And the Saving in the Statute of Magna Charta, c. 18. doth not 

create a new Right, but doth preſerve the antient: And therefore 

where ſuch a Cuſtom is, that the Wife and Children ſhall have the 

Inſtit. part 2. f. 33. Writ de rationabili parte bonorum, that Statute ſaves it“. But it was 

never the Common Law, (though there be great Variety in the Books) 

as it doth appear by Bratt. and other antient Authors and Authori- 

ties. Bradt. lib. 2. fo. 60, 61. Mirror, c. 5. F. 2. Glandill lib. 12. 

c. 20. 31 H. 8. rationabili parte bonorum, 7, 6. Inſtitut. part 1. fo. 


176. l. Bradl. lib. 2. c. 26. Fitz. Detinue, pl. 58. M. 40 E. 3z 


fo. 38. Fitz. Reſponſ. 47. H. 39 E. 3. fo. 64. Office of Executor, 
fo. 150. That it is by Cuſtom in Suſſex, vide P. 39 E. 3. 9. Raſtal's 
Entries, tit. Rationabili parte bonorum, fo. 541. a. So in the Coun- 
ty of Nottingham, M. 6 Car. Sherwin verſus Cartwright, Huttons 
Rep. fo. log. So alſo in Jorkfhire, Coke. lib. Intrationum, fo. 564. 
But the Adminiſtrator of a Man who dieth Inteſtate, or Execu- 
tor of any that maketh no Diſpoſition of his whole perſonal Eſtate, 
Goods, Debts and Chattels, that Adminiſtrator or Executor, after the 
Debts paid and Will performed, ought not to take any 'Thing to his 
or their own Uſe ; but ought, though there be no particular Cuſtom, 
to divide them, according to the Statute of Magna Charta, c. 18. 


and the ſaid antient and later Authorities may guide them therein. 


And this Right doth the Statute of Magna Charta ſave by theſe 
Words, Salis uxori & liberis ſuis rationabilibus partibus ſuis. 
And the Executor or Adminiſtrator ſhall be allowed of this Diſtri- 
bution according to this Statute upon his Account before the Ordi- 


Inſlit. part 2. f. 33. nary*, Yet Debts by {imple Contract ſhall be allowed before the 


1 reaſonable 
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reaſonable Part. 2 E. 4. 13. 2 H. 6. fo. 16. Lib. 9. fo. 88. Pin- 
chon's Caſe. | | "3 1 

It hath been much controverted, whether the Ordinary hath 
Power to compel the Adminiſtrator to give Portions to Children, or 
to allot and diſtribute filial Portions to the Deceaſed's Children out 
of his Eſtate. If the Ordinary attempt this either before or after the 
Granting of Letters of Adminiſtration, it hath been held, that the Ad- 
miniſtrator might have a Prohibition“. 

Neither hath he any Power to make any Diſtribution of the Sur- 
pluſage, nor to take any Bond for to anſwer the ſame b. "DM. 15 Jac. in C. R. 


Tooker and Loames's 


Caſe, Hob. Rep. fo. 191. Slawney Caſe, Hob. Rep. fo. 83. Moor 864. S. C. 


C. lib. 8. fo. 135. 


If the Ordinary might diſtribute, then the Adminiſtrator might be 

charged de bonis propriis ; for there may be dormant Debts, and. ,,,,, Cab, 
Z which are unknown. 47 Brownl. part f. f. 31. 
£2 Vet notwithſtanding, it's ufual for the Ordinary to order and allot je 
= Diſtribution of filial Portions, and therein Prohibitions are not often H. 13 Jac. Henſhw's 

granted at this Day. Caſe, * lib. 1 — 

Ilt was reſolved in Sir Fo. Bennet's Caſe, that when a Man dies ? . 

Inteſtate, the Ordinary may diſpoſe Part of the Goods of the Inte- 

ſtate to pious Uſes, but with the Cautions following: 1. That it be 

after Adminiſtration granted, and the Inventory made: 2. The Ad- 

miniſtrator ought to be called to it: 3. The Uſe ought to be publick 

and pious: 4. It ought to be expreſſed in particular: 5. There ought | * < 
1 to be a Decrce made of it, and entered on Record. er 2 5 
1 | | Bennel's Caſe, Inſt. part 3. f. 150. 


By the Statute 21 H. 8. it was enacted, that Adminiſtration ſhall be 21 H. 8. c. 5. 

4 granted to tlie Widow or next of Kin of the Inteſtate, or to both, as FI 
” the Ordinary thall think fit, zaking Security for the true Adminiftra- ö "4 
8 tion of the Goods ; but in theſe Securities this Clauſe was uſually 

inſerted, (.) That after Debts paid, the Surplus ſhould be di- 

ſeributed as they (the Ordinaries) ſhould direct; but in Slawney's 

Caſe before-mentioned, my Lord Hobart was of Opinion, that they 

could not impoſe any other Condition in theſe Securities by Bond 

than truly zo adminifter; and in Tooker's Caſe, that Clauſe was firſt 

conteſted: And inf Fotherby's Caſe about four Years afterwards, the r Co. Car. 62. 

Queſtion was, Whether the Ordinary had any Power to compel the Lit. Rep. 21. 

Adminiſtrator to diſtribute the Surplus? And it was adjudged, that he 

had not, becauſe by the Statute 31 Ed. 3. he is obliged to grant Ad- 

miniſtration, and that being done, he hath executed that Authority 

which he hath by Law, and from that very Time the Property of the 
: Goods is veſted in the Adminiſtrator: And ſo it was adjudged: in s Le- 1 Cro. Car. 201. 
F daun Caſe, that after Adminiſtration is granted, the Adminiſtrator W. Jones 228. S. C. 
had an abſolute Right to the Goods, and that the Ordinary had no- , © 
3% thing farther to do; and: ſo it was likewiſe adjudged in the Caſes — ede 


rs Style 456 & 439. 
cited 1n the - Margin. Cook FX Chambers. 


Afterwards the Ordinaries made uſe of that Liberty which they had 
by the Statute 21 H. 8. which was to grant Adminiſtration, either to | 
the Wife, or to the next of Kin, and they uſually computed to how Highs v. Eger 
much the Surplus would amount, and then to grant Adminiſtration L Leu. 233. 
either to the one or the other, who was willing to give Securities to . 
make Diſtribution, as they ſhould appoint. 


But 
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nn... 


But now all theſe Diſputes and Controverſies are fully determined, 
i 22, 23 Car. 2. c. for by a late Statute it is enacted, That the Ordinaries ſhall call 
10. Anno 1679. Adminiſtrators to account for and touching the Goods of any Perſyy 

dying Inteftate, and order and make juſt and equal Diſtribution of 
what remaineth clear (after all Debts, Funerals, and juft Exper. 


ces firſt allowed and dedutted,) among ft the Wife and Children, oy 
Childrens Children, if any ſuch be; or othereviſe to the next of Kin- 
dred to the dead Perſon, in equal Degrees, or thoſe that legally re- 
preſent their Stocks pro ſui cuique jure, according to the Laws in 
ſuch Caſes, and in Manner and Form following : That is to ſay, one 
third Part of the ſaid Surpluſage to the Wife of the Tnteſtate, and 
A Queſtion hath all the Reſidue by equal Portions to and among ft the © Children of 
been, that where one ſüch Perſons dying Inteſtate, and ſuch Perſons as legally repreſent 
2 Children, in Caſe any of the ſaid Children be then dead; other 
cher ſuch Cl % can f han 7 Child or Children (not being Heir at Law) who ſhall haze 


becomprehended un- any ſtate by the Settlement of the Inteſtate, or ſhall be advanced 


der the Word Chil. „ | . "ts | 
es ne; the Inteftate in his Life-time, by Portion or Portions equal to 


And adjudged that 7/e Share which ſhall by ſuch Diſtribution be allotted to the other 
it ſhall, and there- Children, to whom ſuch Diſtribution is to be made, &c. And the 


fore where the Fa- 


ther died Inteſtate, Tleir at Larp, notwithſtanding any Land that he ſhall have by Di- 
leaving one Son, who ſcent, or otHerwiſe, from the Inteſiate, is to have an equal Part in 
likewiſe died Inte- he Diſtribution with the reft of the Children, &c. And in Caſe 


ſtare, and Admini- 


ration being grant- 7Yere De no Children, nor any legal R 3 of then, tber 
ed to the next of o7e Moiety of the ſaid Eſtate to be allotted to the Wife of the Inte- 


L 2 zue are; the Reſidue of the ſaid Eſtate to be diftributed equally to 


by the next of Kin cry of the next of Kindred of the Inteſtate, who are in equal 
of the Father, but TNegree, and thoſe who legally repreſent them. Provided, that 


1 3 r 
10 * _— there be no Repreſentations admitted among ſt Collaterals after Bro- 


verſus Allicack. For ther s and Siſters Children. Aud in Caſe there be no Wife, then all 


Pate b Sue 2 7he ſaid Eſtate to be diſtributed equally to and among ſt the Chil- 


the Child. Brown Gren, &c. And no ſuch Diſtribution to be made till after one Tear 
verl. Shore, Shower after the Inteftate's Death; or without ſufficient Security to be given 
12A Man died Inte- 2 I Hoſe to Whom fuch Diſtribution ſhall be made, for refunding back 
ſtate without Wiſe or 70 the Adminiſtrator, (according to each one's ratable Proportion,) in 
Children; the Que. Caſe of the Iuteſtate's Debts afterwards ſued for and recovered, or 


ſtion was, whether 


che Siſter of the Half. 0 Per wiſe duly made to appear. For other Proviſoes and Limita- 
blood ſhall have an tions the Reader may conſult the Statute. 7 

equal Diſtribution 5 | 5 
with the Siſter of the Whole blood; now the Statute directs, that the Surplus ſhall be divided amongſt the Kin in equal 
Degree: Adjudged that the Haff blood may as properly be intended the next of Kin as the Whole-blood ; for though it is 
only the Haff, yet it is the ſame Blood with the Whole. Smith verſus Tracy, 1 Mod. 209. 2 Mod. 204. S. C. 


Jones 93. S. C. 1 Vent. 316. 1 Vern. 437. 8. P. Lev. 173. S. C. 


One of which is, (273.) That all Ordinaries having Porver to 
grant Adminiſtrations, ſhall take Bonds with Sureties, in the Name 
f the Ordinary, with a Condition to exhibit a true Inventory of the 
Goods, and truly to adminiſter the ſame according to Law; and to 
make a true and juſt Account thereof, and to make Diſtribution of 
the Surplus, as before-mentioned, (viz.) one third Part to the Wife 
of the Inteſtate, &c. | | 


29 Car, 2. cap. 3, And by the Statute 29 Car. 2. it is declared, That the aforeſaid 


Statute 22 Car. fhall not extend to the Eſtates of married Women 
zwho die Iuteſtate, but that their Husbands may have Adminiſtra- 


tion of their perſonal Eſtates, as before the Making the ſaid Aft. 
I An 
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8 tate for the Life of another ſhall go to the Executors or Ad- 
Wk of the Party that had the Eſtate, and be Aﬀets in their 
Hands, if no Deviſe thereof is made, or no ſpecial Occupant. 

The Inteſtate died ſeiſed of a Tenement which he held for T hree 
Lives, and the Adminiſtrator was ſued in the Spiritual Court for a 
Diſtribution ; he exhibited an Inventory, but left out the Eſtate for 
Lives, as not diſtributable by the ſaid Statutes : And adjudged that 
it was not, for it was a Freehold. 2 Salk. 464. Oldham verſus. 
Pickering. „ 

7 he 2 Stat. 22 Car. was made perpetual by the Stat. 1 Jac. 2. 
cap. 17. with this Addition, That an Adminiſtrator ſhall not be ci- 
zed into any Court, &c to render an Account of the perſonal Eſtate 
of the Inteſtate, otherwiſe than by ah Inventory thereof, unleſs at 
he Inſtance of ſome Perſon, in Behalf of a Minor, or having a 
Demand of ſuch Eſtate as a Creditor or next of Kin; nor ſhall be 
compellable to account before any Ordinary, &c. otherwiſe than as 
aforeſaid. > ors So 3 
* if after the Death of a Father any of his Children die In- 
teftate without Wife or Children, in the Life-time of the Mother, 
every Brother and Siſter, and their Repreſentatives, ſhall have ail 
equal Share with her. A 76 | 

The Plaintiff brought his Bill as Adminiſtrator againſt the Defen- 
dant, who pleaded, that Adminiſtration had been granted to the Plain- 
tiff, and to another, who died before the Bill brought; and upon that 
Plea the Queſtion was, whether when an Adminiſtration is granted to 
two, and one dies, the Adminiſtration ſhall ceaſe and be void, or 
whether it ſhall ſurvive to the other who is ſtill living? 
It was held that the Adminiſtration would ſutvive, and the Plea 
was over-ruled. Hudſon verſus Hudſon, Trin. 1735. Forreſter's Re- 


POYtS 127. 


A Bill in Chancery is proper to have a Diſtribution of the perſonal Hau- v. Heward, 


Eſtate, and therefore where ſuch Bill was brought, and the Defen- 1 Ve. 134. 
dant demurred, for that Diſtribution ought to be made in the Spiri- 

tual Court, the Demurrer was over-ruled ; for there being no nega- 

tive Words in the Statute, a Bill for Diſtribution is proper. 

The Teſtator deviſed particular Legacies to his Children and Grand- Fer verſus Mart, 
children, and 104, a-piece to his Executors ; decreed that the Surplus Vern. 473. 
ſhall not go to them, but be a Truſt for the Children. 

But in the Opinion of ſome, (10) the Law of this Land, which 
leaveth all the Reſidue to the Diſpoſition of the Teſtator, Funerals 
and Debts deducted, ſeemeth to have better Ground in Reafon than 
any Cuſtom or Statute, whereby he is forced either to leave 'T'wo | 
Parts of Three, or at leaſt the one Half to his Wife and Children w. * Brat. d. I. 2. c. 
For what if the Son be an Unthrift, or naughty Perſon 2 What it S 

the Wife be not only a Shrew, but perhaps of worſe Conditions? Is it 
not hard, that the Teſtator muſt leave either one Half of his Goods 
to that Wife or Child, or more, for the which alſo peradventure he 
had lavoured all his Life? Were it not more Reaſon that it ſhould 
be in the Liberty of the Father, or Husband, to diſpoſe thereof at his 
own Pleaſure ? Which when the Wife and Children underſtood, it 
might de a Means whereby they might become more obedient, live 
more virtuouſly, and contend to win the Good-will and Favour of 
ine Teſtator“. Theſe Reaſons make for the Teſtator, and for tlie 

8 Mm m Equity (yur Baden in de 
ſenſionem juris hujus regni d. c. 26. cui adde Rebuff. in L. obvenire, de verb. ſignif. ff. fol. 68 2. 
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226 hat Things may be deviſed by Will. Part 11, 
Equity of the Common Law, which leaveth the whole Reſidue to his 
Diſpoſition. W _ 

But (11) the Cuſtom, whereby the Liberty of the Teſtator is re. 
ſtrained, is not without Reaſon alſo. For where it is asked, What 
if the Child be an Unthrift, the Wife worſe than a Shrew 2 So it 
may be demanded, What if the Child be not an Unthrift, but frugal 
and virtuous? What if the Wife be an honeſt and modeſt Woman > 

* c. dudum. Kc. ul- Which Thing is rather to be preſumed *. But if it be not amiſs to 
tim. de præſump. fear the worſt, then on the contrary, What if the Teſtator be an un- 


9 
2— — natural Father, or unkind Husband 2 Perhaps alſo greatly inricheq by 


222. his Wife, whereas before he was but Poor? Standeth it not with as 
85 great Reaſon that ſuch a Wife and Children ſhould be provided for, 

and that it ſhould not be in the Power of ſuch a Teſtator to give all 

from them, or to beſtow it upon ſuch as had not fo well deſerved it, 


and by that Means ſet his Wife and Children a begging ? Surely the 


Cuſtom hath as good Ground, in Reaſon, againſt leud Husbands and 


unkind Fathers, as hath the Law, in meeting with difobedient Wives 
e Mediam viam ele- and unthrifty Children ?. 


git Juſtinianus, tam | | . x 8 | 
quoad uxorem, quam quoad liberos. Nam quod ad uxorem attinet, jubet Imperator, illa bona reſtitui, quz marito 
vel ab ipſa uxore, vel ab alio nuptiarum cauſa, nempe ad ſuſtinenda matrimonu onera, donata fuere. I. 2. fol. matr. 
ff. Bar. in Rub. fol. matr. ff. n. 21. Quod autem attinet ad liberos jure civili, Aſſis nunc triens, id eſt, tertia pars to- 
tius patrimonii, nunc ſemis ſeu dimidium aſſis, pro legitima debetur. Auth. noviſſimo. C. de inoffic. teſta. Quæ qui- 


dem legitima gratis tantum liberis deberi intelligitur : Nam ingratis nihil habet parens pro legitima relinquere. Claud. 
Battandier, tract. de legitima, c. 13. | | | 


b. XVII. If the Teſtator do bequeath more than he 
may, which Legacy 1s to be preter'd, or what other 
Courſe is to be followed. 


1. If the Teſtator bequeath more than the Death's Part, whe- 
ther one Legacy is to be prefer d before another. 
2. Divers Opinions about this Queſtion. 
3. Firſt, concerning this Oueſtion, we are to conſider wwhether there 
be an Inventory, or not. LE 
4. An Inventory being made, the Executor need not pay any one 
hole Legacy, where there is not ſufficient to pay the reſt. 
5. Certain Caſes wherein an Inventory being made, the Executor 
7s forced to diſcharge ſome Legacies wholly, though there be 
not ſufficient Goods wwherewith to diſcharge the reſt. 
6. If the Executor pay to ſome Legatary his wwhole Legacy, whe- 
ther he thereby tie himſelf to pay the reſt wholly alſo. 
7. Whether the Legacy, being unduly paid, may be recovered. 


8. No Incentory being made, how far the Executor is bound to paß 


Legacies. 


OW that we have ſeen when the Teſtator may diſpoſe all the 
Reſidue of his clear Goods, or Half, or but the third Part on- 

ly; and what be the Reaſons of enlarging or reſtraining of the Li- 
berty of the Teſtator in that Behalf: Foraſmuch as it doth often fall 
out in Fact, that (1) the Teſtator doth bequeath more by his Telta- 
ment than he may by Law or Cuſtom ; (that is to fay, more than 
the whole Reſidue, where he may diſpoſe all ; or more than the Half, 
where he can give but the Half; or more than the Third, where he 
'3 3 can 
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— 


can give no more but the Third; ) I ſhall examine which of the Le- 
gacies are firſt to be diſcharged, and whether that Legatary who is 
tr named in the Will ought to have his Legacy firſt anſwered before 
the reſt, and he that is named in the ſecond Place, to have his Le- 

icy next, and ſo the Third, and Fourth, until the Death's Part be 
wholly ſpent, and then the reſt of the Legataries to have nothing: 
Or whether the Executor may gratify which of the Legataries he 
will, without Difference, whether he be firſt or laſt named in the 
Will: Or elſe whether ought every MY to make a ratable De- 
Juction from every Legacy, to wit, from the greater Legacy the 

reater Part, and from the leſſer Legacy the leſſer Part, proportiona- 
bly, ſo that the Legacies do-not exceed the Death's Part, and that 
the Death's Part may ſuffice to pay the Legacies. _ 

It ſeemeth (2) by the Opinion of ſome, that a ratable Part is to be 
deducted and taken from every Legacy: And that it is not in the 
power of the Executor to gratify any one Legatary to the Prejudice 
of another Legatary, whether he be firſt or laſt in the Teſtament 1; a L. fl quis teſtam. 
but rather, if the Executor pay to one Legatary his whole Legacy, S. apud Julianum. ff. 
that then he bindeth himſelf to pay to the reſt of the Legataries their d Bal Pry 


whole Legacies alſo *, | in L. ſcimus. $. le- 
: | | itimam creditorib. 
C. de jure delib. r In Auth. de hæred. & falcid. 5. 2 autem. & ibi Bar 


An Executor made a Leaſe for Vears of Lands which were deviſed Ne/ verſus Robinſin, 
to him, rendering Rent; and this was in Truſt for T. S. who exhi- Ln 2 8.C 
bited a Bill in Equity for this Rent; the Executor confeſſed the De- Os, 
viſ: and Leaſe, but ſaid, that great Loſſes had happened to the Eſtate 
of the Teſtator, and that he had paid great Sums of Money to ſatisfy 
his Debts; and therefore prayed that he might retain the Rent to re- 
imburſe himſelf : It was decreed, that though a Legatee ſhould refund 
againſt Creditors, if there was not ſufficient Aſſets to pay all the 
Debts, and likewiſe againſt Legatees, where all of them have not an 
equal Share, in regard of Aﬀets falling ſhort ; yet an Executor himſelf 
ſhall never bring a Legacy back when he hath once aſſented to it, un- 
leſs he paid the Debts of the Teſtator by Compulſion; and if rhe 
Spiritual Court give Sentence for a Legacy, without taking Security 
7s refund, a Prohibition will be granted. ; | 

Where a Spectfic Legacy is deviſed, the Legatec muſt have it in- Brown verſus Allen, 
ire, tho there are not ſufficient Aſſets to pay the reſt of the Legacies ; * Ven: 31. 
| but if 100/. is deviſed to T. S. and ſeveral Money Legacies to others, 
and the Teſtator directs, that the Legacy of 100 J. ſhall be paid in the 
f/f Place ; yet if the other Legacies fall ſhort, the Legatce of 1007. 
muſt make a proportionable Abatement of his Legacy. 

I the Executor do make an Inventory, then it is in his Power and 

Choice to pay to which of the Legataries he will his whole Legacy *: 
Lice as it is in his Choice to pay to which Creditor he will his * L. feimus. $. & f 
whole Debt *, albeit he be not ignorant of other Debts of the ſame op teeny 
Nature ©: And that Payment being made accordingly, and no Aﬀets tertia utilitas. Plowd. 
remaining ja the Hand of the Executor, the Legatary hath no more { Yard. b. wry 
Remedy againſt the Executor for his Legacy, than hath the Cre- $i home deviſe a a. 
dior for his Debt, who. by the Laws of this Realm is utterly ex- 29 lib. a. B. 20 li. 
cluded ; and by which Laws it is lawful for the Executor to gratify CET ON 


Which aiant biens forſque al 
83 va 3 : | value de 20. li. Ore 
il elt in election de executor, a queux de eux trois il voyl payer lez 20. li. & fil payer a lune, lauter ne poyer contra- 


dire ceo, ne ad aſcun remedy pur fon legacy. fol. 5 45. *d. g. & ſi prafatam, u Et hoc ita jure hujus 
regni, ut infra part. 6. F. 16. ſecus jure civil. ut cod. F. 16. 


We 
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hat Things may 


A tA, 


% 


be deviſed by Will. Part Ill 
& Dodt. & Stud.lib.2. which of the Creditors he will *, ſaving in certain Caſes elſewhere 
rg mentioned 7. 7 os, 
Infra part. 6. $ 16. ment | 2 "OO 1 
It is then (3) firſt to be conſidered; whether the Executor do make 
an Inventory, or not. NY 
If (4) the Executor do make an Inventory, according to the Laws 
and Statutes of this Realm, then he need not pay any Legatary 
+ paul. de Caftr. in his Whole Legacy *, though he be firſt named in the Will “. (I mean 
L. ſcimus. F. I'ma Where there is not ſufficient to anſwer every Legatary his whole Le- 


creditoribus. C. de | : | -#f 
fore hls. Ae. gacy,) but may retain a ratable Part, according to the Proportion 


* 
lk. 


d. L. $. & fi prefa- aforeſaid *; ſaving (5) in certain Caſes : Whereof one is, hen ſome 
tam. ſpecial Thing is bequeathed, as the Teſtator s Signet, or his white 


I. W Horſe ; which ſpecial Legacy (as ſome do deem) is to be fatisfied and 


leg. 1. payed wholly, without Diminution, in reſpect of any other general 

Bans eee - Legacies ; or. of Legacies which do conſiſt in Quantity. Another 
rius i | | . | . . . EE 

gebite folueam regi- Caſe is, when the Legacy is to be diſtributed in pios ſis *; where- 

tuere tenetur. Caſtr. in though ſome be of Opinion, that this Legacy is to be wholly ſatiſ: 


& Alex. ubi ſupr. | a . 26 
5 fied before other Legacies general, or conſiſting in Quantity; yet b 


quod ſtatim reflitue- the common Opinion, received and approved of by the beſt later Wri- 


ret. c. dolo de reg. ters, this Legacy hath no ſuch Privilege warranted by Law, to be 


Jur. 6. non tamen 


votelt executor falci- prefer d before the reſt. Another is, when the Father doth be- 
diam retinere. Spec. queath ſomething to his Daughter for her Dowr y, OT towards het 
- N edit. $. xij Marriage. Another is, when the Teſtator doth bequeath any Thing 
© Jaf. poſt Paul. de in Satisfaction or Recompence of ſome Injury by him done, or of 


Caſtr. in d. L. fiquis Goods evil gotten 5 : For theſe Legacies alſo are not to be diminiſh- 


teſt. §. apud Jul. . _ . 3 
n = „ ed, by Reaſon of other general Legacies, or Legacies conſiſting in 


propoſitionem hane Quantity, the which ſhall remain wholly unſatisfied, rather than thoſe 
non fine difficultate foreſaid Legacies ſhall be diminiſhed. And conſequently, in theſe 


* oath | » h 
Caren. in d. g. Caſes it is not in the Power of the Executor to gratify any other Le- 


apud Jul. gatary at his Election l. 7 
© Licet enim de le- | | | 

gatis piis non deducatur falcidia, tamen hoc procedit quoad commodum teftatotis : Secus quoad damnum evitandum, fi 
legata excedant ſummam vel vires patrimonii; ut fi centum habeat tantum in patrimonio, & centum quinquaginta ero- 
gavit, partim ad pias cauſas, partim ad profanas; tunc enim legata utrinque minuuntur, & reducuntur ad modum & 
menſuram patrimonii teſtatoris : Deinde de profanis detrahitur falcidia, non de piis. Ita tenet Bart. d. Auth. ſimiliter 
cum pluribus per Tiraquel. allegatis, ex cujus relation. hane quoque communem aſſerit Vaſqu. de ſucceſſ. progreſſ. tit. 4. 
$. 26. f Caſtrenſ, ubi ſupra. 8 Caſtrenſ. in d. $. Federic. de ſenis conſil. 243. > Paul. de Caſtr. in 


di. F. apud Jul. cujus conſilio hzc ſunt mente tenenda, quia (inquit) ſunt ſingularia. 


Furthermore, (6) If the Executor do make an Inventory, and f- 
terwards pay to ſome Legatary his whole intire Legacy, yet is he 
not thereby ticd to pay the reſt of the Legacies wholly, (the Death's 
Part not being ſufficient:) And this is undoubtedly true, if the Exe- 


| Ptowd. in caf. inter cutor were ignorant of other Legacies given by the Teſtator *, exceed- 
Paramor & Yardley. 


os pal ey 5: ing the Dcath's Part, when he did pay the whole Legacies k. But () 
fit, quod bæres ſub- Neither the Executor nor any other Legatary can reclaim or recover 


tiliter ſeu ſcienter that Overplus paid, and delivered to the Hands of the Legatary, as 


uni legatario integra- | ; R f f , 
3 3 8 f unduly paid unto him, in reſpect that there is not ſufficient to pay all 


bus aliis in ſelidum the reſt of the Legacies out of the Death's Part l. 
ſolvere compellitur, 


Omni penitus inconſtantia amota, intelligendum eſt ſine deductione falcidiz, id eſt, quartæ hæredi debitæ. (Bar. in 9. 


non autem. de hzred. & falcid. in Auth.) Nec enim dixit, neque profecto ſomniavit Bartolus, hæredem compellendum 
ſolvere reliqua legata ſine diminutione legatorum, quæ ſuperant vires hæreditatis, facto ſcilicet inventario. DD. in Auth. 
ſed cum teſtator. C. ad L. falcid. * L. ſcimus. F. & ſi præfatam. C. de jure delib. & ibi gloſſ. ibidem. Hoc 
verum jure quo nos utimur, quo neque executori neque legatario competat indebiti conditio, vel aliqua actio quæ ſapiat 


ejus naturam. Imo vero vel ipſo jure civili, utcunque creditoribus vel legatariis per hujuſmodi actiones ſubveniatur; at 


certe executori legis Falcid. vel T rebel. beneficium prorſus denegatur. Spec. de Inſtr. edit. $. nunc vero aliqua, n. 26. 


If the Executor enter to the Teſtator's Goods, and will make (8) 
no Inventory thercof, then may every Legatary recover his Whole 
* L egacy 


bare Ill. What Things may be deviſed by Will. 129 


acy at his Hands”: For in this Caſe the Law preſumeth that; L. ſcimus. C. de 
—— 7 ſufficient Goods to pay all the Legacies, and the Executor 1 5 


doth ſecretly and fraudulently ſubſtract the ſame ": Whereas otherwiſe tor. ert. 
the Executor is preſumed not to have any more Goods, which were ; Sichard. in d. L. 


*» 
9 8 


ſeimus. F. & fi præ- 


the Teſtator's, than are deſcribed in the Inventory, the ſame being fam. quod intel. 


ade. | : lige, niſi executor 
lawfully m doceat de bonorum 


zuſufficientia 3 nam tunc licet non conficiat inventarium, non tenetur ultra vires hzreditatis. Jaſ. in d. f. & fi præfa- 
tam. limitac. 4. Covar. in c. 1. de teſta. extr. n. 15. De jure vero regni noſtri, five fit inyentarium confectum, ſive 
non, creditor, ſeu qualiſcunque petens, ſufficientiam probet bonorum, ut videtur per Dyer, M. 6 H. 8. c. 3. & alibi. 
o Bald. & Sichard. in $. Ima. d. L. ſcimus. & hæc opinio communis eſt, ut ait Franciſcus Herculan. tract. de probac. 


neg. n. 256, . 


XVIII. Of Childrens or filial Portions within th 
ws Province of Tork. b 


1. By antient Cuſtom throughout the Province of York, every 
Child to have a Child's Portion. _ 
2. hat if he be Heir, or advanced by Bis Father in his Life- 
time? 8 | | 
3. Fa Oneſftions about Childrens or filial Portions fit to be 
Renown, 5 | 
4. Whether the Father by his Will may forbid his Child to have 
any filial Portion. 5 | 
5. _— the Father may leſſen bis Child's Part or Portion by 
his Mill. 
6. 1 Father may impoſe a Condition upon his Child's 
Or F100. | $7 | | # 
7. Whether the Father may by bis Will defer the Day of Payment 
of his Child's Portion. 
8. Whether the Father may impoſe a'Charge upon his Child's Por- 
tion, or beftowy it upon another after the Death of his Son. 
9. Whether a Legacy bequeathed by the Father ſhall be underſtood 
to be left io the Child, in Recompence of his Portion. Jn 
10. Whether the Heir in Tail be barred of a filial Portion. 
11. What if the Lands be of a very ſmall Revenne ? 
12. Whether the Heir in Reverſion may have a filial Portion. 
13. Whether he which holdeth Lands by Deed in Mortgage may 
obtain a Child's Part of his Father's Goods. 
14. Whether Copybold Lands bar the Child from a filial Portion. 
15. What Manner of Preferment doth exclude the Child from a 
lia Portion. 5 | 
16. A rude Deſcription of Preferment excluſive of a Childs Part. 
17. An Explanation of the former obſcure Deſcription. 
I Cy 777 if another than the Father beſtow a Gift upon the 
19. What if a Father beſtoꝛ a Thing upon another for the Good of 
his Child, as for Learning and Knozleape ? 
2 6 What if the Father beſtoꝛv an Ecclſiaftical Benefice upon his 
n 
21. What if the Father diſcharge the Son's Debt ? 
22. What if the Father provide a Marriage for his Child? 
23. What if the Father beſtow an Office upon bis Child! 
Nana 2 24. What 


— . —— 8 


— 2 * 2 * 9 r 828 wo 4 £4 
pen G 3 R * 7 * r . at 8 n 20 8 
« . "TN q bo * . CCC 2 2 E Wt o ie toad 2. . — ENCE) Z 

2 ˙ TS EF N er Foe En — n 8 3 Poe; eee ee FE „ e MG EGS OS Een ns 2 FS. hd pot be 

8 e TW * Er 8 LE Y 2 . PIG r . . 9 I l 5 0 Sol \ Ms 9 | pn 

Y F r 28 22 —— FLY 2 Ns n 8 PE * 45" den 5 5 = Eng. + . —— __ — 

88 CONDOS ES para ny e ee EEE 1 $29 ROT [INE 2D — rer 2 PW — P 

U 5 "IS NS ens — CY * 3 2 n 8 — . on SR; 2 _ 2 k 


P 
, 5 33 
I, +5 + © AS —— 
— — *. — 
— mean n 4 


1 
TFT 


' 
I} 
' q 
' 
| j a 
* o 
4 
|; 1 
LE, 
it 4+ mu 
i 
Hel 
' 1 
10 f 
am 0 
144 
men | 
$71, = 
man - 
RE 
' 4 
11 by 
an Y 
117 0 
38 * 
1 
: 7 
. 1 3 
i 775 
11 38 
9 
1 4 
20-1 
1 2122885 
457 J 
2: i 
| 1480 
: 
BER! 
An 
Nine 
1 
{4 5 288 
UH 
11 12 
it AT 
3 2: nd 
y 8 
* 
' | 7 
181 
| it} 3 
11 
19 1 
11 4 2 
1798 
: * * 
1 
1338S 
11 PA 
L4H. - £ 
4 
j j 5 
1 
TT 
11 FE? 
1 14 
1 46K \ 
Wt t 
34 5 
1 
1 11 
T9 * 
: 7 
1 
" 4 K 7 
"0 
: * 
: 10 
e 
113: 88 
[ 1 
90 
| by; 
1 1 
! 125 
| FD Y 
1 iy { 
"09 | 
114 
- + * 
11 
1 „ 
Ft. 33 
"8 
i 2442 Wb 
13:4 
1 
j i: 92 
1 
11 
1 : 
S + FP q 
TIE 
1 
1 
1 
1 1 
Ti 11 
1 
#1 1 1 
i 49 ' 24 
' | 
" Fl 
1156 
. = 
1 
4. 
1 12 
1 
; xk 
11 
1 
1 
1 
WH 
CRE 
i 1 = 
+3: BI 
k 1 
r * 73 i 
l 
* 6} 5 
11 A * of 
T1 
1 
1 
* LY 1 
N 
* * 
; 9 
— EW 
i 
1 
n 
14 4 £1 
n 
5 3 
135: ES 3 
* 
1 
4 1 - 
"i 
TY; 89; 
1 
N 
Wt: + | 
q he * 
1 
{3 06S 3 
1 155 
WES 10 
j 1 | 
tz 1 y 
1K WHY 
1 
} ff 
THY 
Ui . 32 
1 
11 
11 
1 1 
f 1 I 
! £3. 8 
iz 1 
14) WP 38 
4 119 
1 3 
6 1 8.5 
z «+Y © 
$5, 3 hey 
F * . 14 
19 4 42 1 > 
[ „ 
4 1 
1 7% 
| 727 
e "x0 
if ys . * 
! 1 
[+ That £ 1 
£7 Hs 
'F 1 RY 
114 e 
{4 r 
et 4 
r 
+ ; 
„ 1 
__ Fs 
> 0 
©, „ 8 
E 1 1 
1 
r 
11 1 
A * 13% 1 
! £49 4 975 
r 
1 3 
1 
e 
if , 
r 
r 
4 37 4% rn 
© *\: 4 FS 
*4 9s 24 1 
n . 1 
9 1 es * 
k : 0500 
r 
1 1 
15 Te 1 . 
421 3 
f . 1 
ä 
1 
1 
25% 
*F 3 
78 
f 1 , 3 627 
1 - = 20 
1 
[ 1 
15 5 N 
„ 
', ©; men 
7 Wh iT 
þ i” 779 
=_ 
St! T4 bY 
17 ; 9 
©: . 228 
| 64 4 . 
F e 
4 
Tc Ra. 
J 9 oe © 
: & 
7 
4 1 
09 = fy 
} 44. Se: 
_< 6, EF 1 
Nin 1 
1 1 5 
+ 86 37 2 
1 8. 
r 
e 
19 * I 4 
1 . " 
„ 
"* % #944 [- * 
9 2 
5 +31; 48 
ene 
14 
1 
! l 
3 £7 B04 1 
11 WH 
. * 
1 
r , 4 + 9 N 
* 14 $4 
{| 2 
414 274 bye 
41 3.4% FW 
j 1 
16.991! 
0 199 
] 177%; TY F 
t 171 ie 
n F 
161 n 
11 71 
1140/0 1 1 
FI t 5.0; 
wail | 1 RW 
HENS: 
y "1 "RA 
11 
2G ia 
: iT [534 1 
11 
ei 
$114; 498 
% '$51+] \ 13 
But N 
Ki {+ 
111 1 _ 
it |, 16 
1. „ 
Y I! » H 
M 400 
| 21/4; 
f g [ 

1 $771 3 
OV 
14 11 r 
; #4; 11 iy 

1/1, 1588 
11 N 5 
TU 
| $134) 38 
4; 4 
r 
47 + _ 
| | 
1; 
1 
F ! 
| 5 
1 ! 
i ; 
4 18 
FF: 
: 
' bl : ne 
Fit 398 
j e ö 
| WER 1 [ 
13: $99! 8 
4 10 19 
1 4 | 7 2 
* * > : 
1 
, : ; 
11/20 18 
W119 
: | 1 
N $0 
' 8 
44) $i;1; 
11004; oh 
y 
| I K. 
RT. 
HH! 
I F þ 
of l 
n 
5 : 2 
* 
| 
r 
| Via 
LY 4 
kf 
U 


24. What if the Father bequeath ſomewhat in Lieu of his Child's 

Portion? | e 3-204 ak 

25. What if the Father beſtow a Leaſe or an Annuity, whereof the 
Child is to reap no Benefit whilſt the Father liveth? _ 

26. What is meant by this Mord Competent. 


27. What if the Father's Subſtance greatly increaſe after the Pre. 


ferment of his Child? | 3 
2 * ſmall Gift of the Father doth not bar the Child of a filial 
ortion. | ite 15Y roach 
29. What is underſtood by this Word Portion. 5 
30. What if the Father beſtow much upon bis Child to ſome other 
End than for his filial Portion? 
31. What is ſignified by this Mord Patrimonium. 
32. What the Words NK and Patrimonium do import. 
33. Whether the Child may caſt in that which he hath received of 
bis Father, and ſo recover a filial Portion. 


WI the Province of Yi generally, (and in ſome particular 

Places within the Province of Canterbury,) there hath been 

an (1) antient Cuſtom; and divers famous Writers long ago, have 

made Mention of the ſaid Cuſtom in their Works, to have been ob- 

* Lindw. in e. Sta- ſerved long before their Days*; by which Cuſtom continuing unto 
tutum. de Teſtam. 


lib. z. Provinc. con- this Day, there is due to the lawful Children of every Man, being 


ſit. Cant. Bracton an Inhabitant or an Houſholder within the ſaid Province of 7orp, 
de legib. & conſue- 


. 9 0 5 . f it ; | 
. and dying there or elſewhere, being an Inhabitant or an Houſholder 


cap. 26. Fitzh. Nat. Within that Province, a filial or Child's Part and Portion, which is 


Br. de Rationabili ſometimes a Third Part, and ſometimes a Half Part, of his clear 
parte bonorum. Doct. 


I. Sead. Ii co Moveable Goods; as hath been afore ſhewed : Unleſs the Child (2) 
Brook, Abridg. Tit. be Heir to his Father deceaſed, or were advanced by him whilſt he 


Executor. Doct. lived 1. Whereby we may conceive a notable Rule, and Two fa- 
Smith tract. de Re- 5 . 4 3 

pub. Angl. lib. z. mous Limitations thercof. The Rule is this; There is due to every 
<6. Mages charta, luzoful Child a filial Portion of his Father's Goods dyins within the 
c. 18. Uuibus adde =. imMirati | : e, 
1 Province of York. The firſt Limitation of this Rule is, Uzie/s he 


que indubitatæ fidei Ve Tleir to his deceaſed Father. The other Limitation is, Unleſs he 

1 e were advanced by him in his Lifetime. And foraſmuch as many 
V r " o — . . « 

Eboracenfis fiel, (3) Queſtions do ariſe daily about Childrens Portions, no leſs need- 


cuſtodita. ful to be known, by Reaſon of the Frequency thereof, than hard to 
4 Supra ead. parte, 


9. 16. be attained, becauſe of the Scarcity of Writers upon this Subject: 1 


have thought good to ſet down ſome Obſervations, as well touching 
the Rule, as touching the Limitations, whereby the ſaid Queſtions 
may be decided. Of every of theſe particularly. Concerning the 
Rule therefore, the ſame doth proceed, and taketh Place, Firſt, (4) 
albeit the Father by his Laſt Will and Teſtament ſhould forbid his 
Child to have any Part of his Goods. For a filial Portion being 
due unto him by Force of the ſaid Cuſtom, the Father's Will is not 
L. quoniam in er- Of Force to withſtand the Effect thereof. Secondly, (5) the Fa- 
roribus. c. de inoffi- ther cannot by his Laſt Will diminiſh the Portion due to the Child 
2 _ or by Virtue of the ſaid Cuſtom *. And therefore if the Father ſhould 
ma nonnunquam #s bequeath to his Child Twenty Pounds in Money, in full Satisfaction 
„ noncupatur, of his filial Portion, whereas peradventure by his Inventory the fame 
— r = would extend to Thirty or Forty Pounds; in this Cafe the Child 


tre filio. may refuſe the Legacy, and recover his whole Portion, notwith- 
* d. L. quoniam. c. | 


de inofficioſ. Teſtam. Quod tamen non eſt indiſtinte verum. Nam aliquando filius legitima privatur, ut per Claud. 
Battandier Tract. de legitima, c. 13. ; | 


4 ſtanding 


230 Mat Things may be deviſed by Will: Part III. 


"1 ©; 4 
"488 
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e 


ur: Ill. That Things may be deviſed by Will. | ay 


: danding his Father's Will * Thirdly, the Father cannot impoſe (6) * Hoe verum eſt jure 
ay Condition upon the ſaid Portions, though the ſame were not on- 8 kei Aer 
ly lawful, but eaſy to be performed. For the Child may recover ceptans quod fbi re. 
the Portion without Performance of the Condition. Fourthly, The linquitur pro legiti- 

c P f the filial Portion au ker, hoe non 
Father cannot (7) defer the Day O ayment Ol the nila ortion amittit jus agendi 
due to the Child, as to be paid Seven Vears after his Death: For it is ad ſupplementum. 
due preſently upon the Father's Death, and is recoverable in the mean inge fran pater in 


* 5 . ; li $5 
Time, notwithſtanding the Father's Will to the contrary *, Fifthly, „ OY PR. 


: | X 5. 6 elauſulam, qua jubet 
As the filial Portion is due to the Child without Diminution, Con- flinm contentum 


dition, or Delay, ſo is it due (8) without all Manner of Burthen eſſe, ita ut non poſit 


or Charge“. And therefore if the Father ſhould by his Will be- 1 


legitimæ, vel qua- 
Jucath the ſame to any other Perſon, after the Death of the Child, cunque alia ratione ; 
ern: g ** . EF Vorb tamen filius ſimplici- 
(which Thing is very uſual within the Province of York,) the Fa- ter acceptans legs. 
ther's Will is void in this Point. For he can no more diſpoſe of his um, non expreſſe 
Son's Portion by his Will, than of another Man's Goods . Howbeit, enuncians, poteſt Pe- 
. . 4 . hi b il tere ſupplementum 
if the Father ſhall deviſe any Thing to his Son by his Will over and tegitme. Similiter 
beſides his filial Portion, there is no Queſtion but he may transfer 3 acceptans 
the ſame to any other after his Sons Death; but the Portion due to —— n 
the Son ſhall belong to his Executor or Adminiſtrator after his non prohibetur fup- 
Death. What if the Father ſhall bequeath a Legacy to his Child, Plementum petere, li- 
5 6 Sa I 2 1 . © cet fecit quietantiam 
being neither Heir, nor advanced by him in his Lite-time, without generalem. Jac. in c. 
any Mention, whether the ſame ſhall be (9) in Lieu and Recom- f quando. f. general. 
pence of his filial or Child's Part? Whether ſhall this Legacy be un- L. de ineffe, telt. 


; | x ls oe 
derſtood to be in Conſideration of his Portion? In this Caſe, if the * 


a prioribus. C. de in- 
Legacy bequeathed be as much or more in Quantity than the filial offic. teſtam. in tex- 


Portion doth extend unto, by the Rate of his Father's Inventory, the 4 L. quoniam. & 
Teſtator is preſumed to have bequeathed the ſame in Recompence L. omnimodo. C. de 
of the filial Portion ', though he did not expreſs ſo much. And ſo 1 _ Water * 
think it to be, when the Legacy doth Want but a little of the filial rey SOOT MT 
Portion, though the Child be then at Liberty whether he will accept“ d. L. quoniam. ubi 
the ſame for his Portion, or not, as is aforeſaid. But if the Lega- 1 3 
cy be very ſmall, or if the Father will that it ſhould be paid out 


vel alia diſpoſitio, 


of his Part of his Goods; then (in my Opinion) the Legacy ſo be- woram vel quodcun- 


: : 4 ae onus introd - 
queathed is not to be preſumed to have been left with a Mind or 8 ee e 


Intent of Compenſation or Recompence of the filial Portion b. So ridi etiam obſervan- 


that in this latter Caſe the Child may recover as well the filial Por- 7 babetur intra 


EE | | a Provinciam Ebora- 
r 2 Legacy, but not in the former. Thus much concerning cenſem. 
t E — U E. . : 


z. Supra ead. part. 
| ; «IE PR | 1 F. 6. Nec in Anglia 
aliqua vis eſt pupillaris ſubſtitutionis, utpote quæ evaneſcente patria poteſtate conſi 
tut. & Minſing. ibidem. 


ſtere nequit. Inſtit. de pupil. ſubſti- 
0 | Nam quando quantitas legati conven' cum quantitate debita, vel eam ſuperat, tunc 
præſumitur relictum fore animo compenſandi, 
tenetur ex cauſa neceſſaria. Menoch. de 


etiamſi Teſtator fit debitor ex cauſa voluntaria: Multo magis quando 
109. u. 6 præſump. lib. 4. præſ. 110. n. 26. | Þ Menoch. d. lib. 4. præſump. 


Concerning the firſt Limitation. of this Rule, which is, That he 
which is Heir 10 bis Father can bave no filial Portion of his Goods; 

This is diverſly extended ©. Firſt, Not only the Heir of Lands hol- e Forum que in hoc 
den in Fce-ſimple is thereby barred from the Recovery of a filial Paragraph traduntur 
Portion, but he (10) alſo that is Heir in Fee-tail, either general or n—_ ng 
ſpecial ©. Secondly, Albeit the Lands be (11) of very ſmall Revenue, — — 
peradventure not paſt a Noble yearly Rent, and the Goods very great ſpecta lege ſeripi. 


. : A : c : 
in Compariſon ot ſo ſmall Rent, (be it a Thouſand Pounds or more; os — 
even in this Caſe the Heir is barred from the Hope of a filial Por- feriptis curavi, ne 


: veritas deinceps la- 
teat 1n tenebris, : 


ſed lucis inſtar, amotis nubibus, omnibus quorum intereſt clarius ſplendeſcat. Hoc ipſum omnes 
uno ore fatentur. | | 
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Hane ang tion. And though this may ſeem hard to the Heir, if we Conſider 
Rai that ſame Jus primogeniture: Yet if we ſhall conſider on the gy, 
num Scaccarii Re- Side, that if the Lands be worth a Thouſand Pounds by the Yew 
$i, pro nana 2 and the Goods little or nothing worth, (the Debts being paid.) 2nd 
er ſeptimana ſo little or nothing left to the reſt of the Children, (which Caſe 1 
* 3 bo. more frequent than the former ;) the Cuſtom (we ſee) is not void q 
karen 9 Es F Equity, when both Caſes are equally balanced, Thirdly, not on 
publice propalavit, that Heir is excluded from a filial Portion which doth enter upon the 
md Fo Aa Lands immediately after his Father's Death, but he (12) alſo whit 
Praſente, audlente, Eis Heir in Reverſion is Heir, and being Heir, can have no filial Pyy. 


diligenter animad- tion . For in the Writ de rationabili parte bonorum, it is contained 
vertente, tant! Ja® that he which demandeth a filial Portion, nec eft heres, nec in city 
(maxime vero in Patris ſur promotus, as by the ſaid Writ more at large appeareth: 
conſuetudinibus hu- Now he that is Heir in Reverſion cannot ſay fo, and therefore can 
r recover no filial Portion, according to the Cuſtom of the Country: 
f Huc facit quod tra- Otherwiſe if he ſhould recover a Portion, and the Land afterwards 
Buben Relationibus the final Intent of the Cuſtom ſhould ſuffer Prejudice, which would 
D. Dyer, fol. 124. | 
plac. 38. that the Lands and Goods ſhould not go both one Way, but the one 
„ Firzh. Nat. Bre. to the Heir, and the other to the reſt of the Children. And yet the 
fol. 122. Br. Ce Ra Caſe may fall out very hard with the Heir in Reverſion. For what 
parte bonor, , 1 a | 
if he ſhould die in the mean Time, before he could lawfully enter o 
thoſe Lands, which be his only Reverſion, and ſo reap no Beneft WR 
either of his Father's Lands or Goods? Howſoever it ſhall fall out, 
. he muſt be content with his Lot: And though not he, yet his ſhall 
vide Dyer ubi ſup. enjoy the Land at the Time appointed l. Fourthly, Albeit (13) tte 
Heir hold Lands by Deed or Feoffment in Mortgage, or with Clauſe Mii 
of Redemption, that is to ſay, upon Condition that if the Feoffor 
pay unto him a Sum of Money at a certain- Day, that then the Feof- 
for may re-enter, and the Deed or Grant to be void, Cc. yet never- WR 
theleſs in the mean Time, until the Condition be performed, and the 
Land redeemed, if he ſhould demand any filial Portion, he is barred, 
| becauſe as yet he is Heir to the Deceaſed . But if the Lands ſhould 
dang Seq be redeemed, and the Money ſatisfied, then it is thought that he may 
litem, Juriſconſultum recover a filial Portion; becauſe then he is not Heir to the Deceaſed, Wl 
(aum vixit) diſertiſ nor the Advancement certain made by the Father in his Life-time k. 
_ .. ef r Likewiſe if a Man purchaſe Lands in Fee, and by Will deviſe the ſame | 
giz Majeſtati in . ; j 
hiſce partibus Bore- to his eldeſt Son, and to the Heirs of his Body; and for Default of ſuch 
alibus inter alies u- Illue to his younger Son, and to the Heirs of his Body, c. in this Caſe 
= y = own _—_ the eldeſt Son is not barred from the Recovery of a filial Portion, 


mne poſt ws Heir to the Deceaſed ; becauſe he is not as Heir to his Father ac- 
ram quidem delibe- | | . 
ration?m, opinio ta. Cording to the Courſe of the Common Law, but according to his 


lis erat qualis hie a Fathers Will l. But whether this Deviſe ſhall bar him as an Ad- 

nobis aun fane yancement, or as a Legacy intended to be given or bequeathed in 
La note. lng Lieu and Satisfaction of his filial Portion, may be a Queſtion ; where- 
tioni conſona. of partly heretofore, and partly hereafter. Note alſo, that if the 
25 D. Th. Heß. Child ſhould (14) have any Copyhold Land after his Father's Death, 
! Perkins fol. 109. in this Caſe he is not reputed his Father's Heir to the Effect aforeſaid, 


n. 56g. and ſo not barred from the Recovery of a filial Portion, due by the 


m Ita nonnunquam | a ' uy 
2 non paucis, quo- general Cuſtom of the ſaid Province “. 


rum non eſt obſcura fama, Juriſconſultis accept. 


Concerning the ſecond Limitation, which is, That the Child ad. 
wanced or preferred by his Father in his Life-time cannot challenge 
a filial Portion of his Goods: For the better Underſtanding of this 
Limitation, it may be demanded, (15) what Manner of Preferment 
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Quantity, which otherwiſe, according to the Cuſtom of that Province 
ſhould fall to be due to the Child, after the Rate and Proportion gf 
the Father's Eſtate, at that Time when he doth beſtow any ſuch Thing 
upon his Child; for the ſame being equal, or not much under the 
Rate which ſhould belong to the Child by the Cuſtom aforeſaid, if 
his Father had then died, ſhall ſtand for a ſufficient Preferment and 
Advancement, to exclude him from a filial Portion“. For conſider. 
* De modicis non eſt ing the Equality, or ſmall Inequality, betwixt the one and the other, 
curancum. Li dem it is to be preſumed, that it was the Father's Purpoſe that the one 
2 integrum ſhould ſtand inſtead of the other . Inſomuch that if the Father after 
4 5 Preferment ſhould live many Years, and (27) inereaſe his Sub. 
da, eee ſtance; yet I think that the Father's former Gift would bar the Child 
tit æquales. from Recovery of any farther filial Portion; and the Reaſon is, be- 
cauſe as the Father did grow richer, (in which Caſe the Son's Pre- 
ferment ſhould be leſs,) ſo it might fall out that the Father might 
have grown poorer, and then the Son's Prefermeut ſhould have been 
more than otherwiſe it would by the Cuſtom of the Country. So that 
the Father's Gift being at the firſt Competent, in regard of his Eſtate 
at that Preſent, the ſame is not made effectual or ineffectual by the 
Increaſe or Decreaſe of his future Eſtate. But if the Father's Gif 
were (28) not competent, or far under the Rate of that which other- 
wiſe ſhould belong to the Child by the Cuſtom ; as for the Purpoſe, 
if the Father ſhould give his Child five Pounds, to put in his Purſe, 
or beſtow at his Pleaſure, whereas otherwiſe his filial Portion would 
extend to divers Hundreds; I do not hold this Gift of the Father's 
to be ſuch an Advancement as will exclude the Child from his filial 
4 Quod enim ex me. Portion 7, neither in the Conſtruction of Law, nor in the Intention 
3 of the Father; and that is rather to be termed a mere Benevolence, 
bet computari in le- than a Preferment or Advancement excluſive of a filial Portion; and 


gitimam, quia ani- jf the Son have deſerved a good Turn at his Father's Hands, this is 
mo donandi id feciſ- 


ſe præſumitur. IL. NO Advancement, but a Recompence of that which was formerly de- 


Liber. C. de poſtli- ſerved *. By the Word (29) [Portion] T underſtand not only a Sum 
ors pony of Money, or Part of the Father's Goods and Chattels, but alſo 
28. Lands and Annuities, beſtowed by the Father upon the Son. Final- 
r Quo 9 ly, by theſe Words e Hereon 10 live,] is to be collected, that if the 
Da ales pools Father beltow any Thing upon his Child to (30) any other End, as 
nem. Money in his Purſe to ſpend among his Equals, or to buy him Suits of 
Apparel, or Books, or Armour for the Service of his Country; yet 
this (as I take it) is not to be holden for an Advancement, though 
peradvemure the Sums of Money given for theſe particular Ends, were 
not very much inferior to that which otherwiſe might belong to the 
Child for his filial Portion according to the Cuftom, and otherwiſe 
* Quod fadii cauſa, would have been taken for an Advancement. For that is properly 
3 * (31) called Patrimonium, or Patris munus, which the Father is 
dit. & jure Civili bound unto by the Law or Inſtinct of Nature towards his Son, which 
quicquid non eſt is, to provide ſome competent Thing for the Maintenance of his Child, 
nas leg. hereby he may be the better enabled to live after his Father's 
mam, quam nos fi- Death *. |; | 
lialem portionem ap- a 


pellare ſolemus. De ſignificatione iſtius vocabuli, late Rebuff. & alii in c. Rei ff. de verb. ſignif. 


And as there is Patrimonium, ſo there is Matrimonium; the Defi- 
nition whereof is, c & famine conjunctio, individuam wit comſut- 
zudinem continens, the joining together of Man and Woman in an un- 
ſeparable Society of Life. But the true (3 2) Etymology of the Word 

3 | | Is, 


\ 


by Will. 


is, Matris munus, that is, the Mother's Duty, whereunto ſhe is 
bound by the Law of Nature, and is or ought to be exerciſed in the 
Nouriſhing of her Child, whilſt they be young. and under her Go- 
vernment, like Chickens whilſt they be under the Hens Wing. An- * Summa Hoſtienf, 
(werable to this Matrimonium, or Marris munus, is Patrimonium, 5. your yoann 
or Patris munus, the Father 5 D uty, which is or ought to be exerci- ſponſal. Panor. in c. 
ſed in providing of ſome competent Portion for his Children, Where- 2. de — del 
by to live after they ceaſe to be kept any longer under their Mo- Rab. de fpo * Fr 
ther's Wings, and do fly abroad into the World to ſhift for them- n. . 
ſelves. And that Gift of the Father which is moſt proportionable 
hereunto, is moſt worthy (in my Opinion) to be adjudged a Pre- 
ferment, ſuch as will exclude the Child from a filial Portion after his 

eath. vs Hola | 
2 But now ariſeth a Queſtion : What if the Thing which the Father 
beſtoweth upon the Child be ſo. indifferent betwixt Competent and In- 
competent, that it may be juſtly doubted whether the ſame were Pa- 
trimonium, and ſo ſtand for an Advancement, or a mere Benevolence, 
over and beſides the which he might expect a filial Portion? Now 
whether (33) may the Child caſt in that Gift of the Father, and fo 
recover an equal Portion with the reſt of his Brethren and Siſters? It 
ſeemeth at the firſt that he may. For if a Man ſeiſed of thirty Acres 
of Land in Fee-fimple, have Iſſue two Daughters, and giveth with 
one of them in Marriage ten Acres of the ſame Land in Frank-mar- 
riage, and dieth ſeiſed of the other twenty Acres, ſhe that is thus 


of 


nee 
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married may (if ſhe will) have Part of the twenty Acres whereof 


her Father died ſeiſed; but then ſhe muſt put her Land given in 
Frank-marriage in Hlotchpot, (as our temporal Lawyers term it) that 


is to ſay, ſhe muſt refuſe to take the ſole Profits of the Land given in 


Frank-marriage, and ſuffer the Land to be commixed and mingled to- 

gether with the other Land, whereof her Father died ſeiſed, ſo that 

an equal Diviſion be made of the Whole, betwixt her and her Siſter; 

and thus, for her ten Acres, ſhe ſhall have Fifteen; whereas other- 

wile, her Siſter ſhall have the twenty Acres of which their Father - 

to the Civil Law”. And I have ſeen it ſometimes ſo obſerved by » Ur per towm tie 

the Conſent of the Children not advanced, being then of lawful Years; de Collac. & per 

but I have not known it at any Time fo overruled by Law, with- pm Tea in 
| ; | ) ſem, in Tract. in- 

ouc their Conſents. And therefore I do conclude, that, conſidering ſigni de Collationi- 

the Strictneſs of the Writ De rationabili parte bonorum, this Gift of bus, &. Clau. Bar: 

the Father ſhall either be found to be a Preferment, or not; if fo, gms whe 


f gitima, c. x. 
taen is the Child excluded from Recovery of a filial Portion; if other- 


* Hoc enim nomina- 
wiſe, then he may recover the ſame according to the Cuſtom of this din in d. Peri ex: 


: . 2 5 primitur; Viz, fe- 
Province of 277K, as in the ſaid Writ is contained *. And thus much cundum conſuetudi- 


for this Diſcourſe of filial Portions due to Children within the Pro- nem communiter A 
vince of Tor; wherein nevertheleſs I do willingly ſubmit my Opi- monem Pr fe. 


. mortem patrum ſuo- 
nion to be cenſured by the Judgment of the better learned, and rum, qui eorum ha- 


more experienced therein, as I do in all the reſt of this Book. redes yon ſunt, neg; 


in vita patrum ſuo- 
rum promoti fuerunt, &c. Fitz. Nat. Er. fol. 121. 


An Inhabitant of 7, having on his Marriage ſettled on himſelf 
his real Eſtate for Life, Remainder as to Part on his Wiſe for her 
Jointure, Remainder of the Whole to iis firſt and other Sons in Tail, 
Remainder to his own right Heirs; the Queſtion was, Whether the 
Son was thereby excluded by the Cuſtom of the Province of 79rk 


from 
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from having any Share of his Father's Perſonal Eſtate; which Point 
being directed to be tried on an Iſſue at Law]; and it being found 
that he was thereby debarred, it was decreed accordingly, 2 Hern. 

J. | 
The Inteſtate, being an Inhabitant within the Province of Vi 
left Iſſue a Son and a Daughter only, and no Widow; the Daughter 
had a Portion given her in Marriage in Lieu and full Satisfaction gf 
what ſhe might claim by the Cuſtom of the Province Y; the Son 


Was alſo advanced by a Settlement of Lands; and the Queſtion was, 


How the Eſtate was to be diſtributed ; for the Heir it was inſiſted 
that now the Cuſtom of the Province of Try is to be quite laid out 
of the Caſe, and the ſame Diſtribution made of the Eſtate as of any 
other Inteſtate's Eſtate, and by Conſequence the Daughter to bring 
her Portion into Hotchpot, but the Heir to have a full Share without 


regard to what Lands had been ſettled upon him. But per Cur, the 


Daughter muſt not bring her Portion into Hotchpot, for that came in 
Lieu of the Cuſtomary Part, and was the Price the Father thought 
fit to give her for the ſame. 2 Fern. 274. Pg” 

A Man who lived in the Province of 7ort died inteſtate, having 
advanced all his Children in his Life-time ; it was held that the per- 
ſonal Eſtate, which he died poſſeſſed of, ſhould be ſettled according 
to the Act for ſettling Inteſtate's Eſtates. 1 Fern. 200. | 

If a Man within the Province of Toy dies inteſtate, leaving a Wiſe 
and no Child, the Wife ſhall have one Moiety of the perſonal Eſtate 


by the Cuſtom, and the other Moiety being without the Cuſtom ſhall 


be diſtributed according to the Statute of Diſtribution. 1 Fern. 465. 
134. 305. 432. 8 = 1 

So if a Freeman of London dies in York, his Heir ſhall come in 
for a Share of his perſonal Eſtate, tho by the Cuſtom VD he is 
debarred thereof, for the Cuſtom of London which follows the Per- 


ſon ſhall be preferred to that of Toi, which is only local. 2 Feri. 


V2. | 


If a Freeman of London dies in the Province of Tb ſeiſed and 


poſſeſſed of a real and perſonal Eſtate, the Cuſtom of the City of Lon- 
dun, for the Diſtribution of his perſonal Eſtate, ſhall prevail and con- 


troul the Cuſtom of the Province of Tr. 2 Fern. 48. 


In what Manner 


ITESTAMENTS - 
EAST. WTLILES. 


Are to be made. 


| T he Fourth Part. 
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Sect. I. Of the Forms of Teſtaments. 


. 


1. H many ſeveral Forms of Teſtaments, as there be Kinds. 
2. Of Teftamentary Forms, ſome be General, ſome Particular. 
3. The General Form of Teſftaments is twofold, eſſential, and Ac- 


ol ERE followeth the Fourth principal Part of this Teſta- 

A mentary Treatiſe; wherein I undertook to ſhew how, or 

- in what Manner Teſtaments or Laſt Wills, may or ought 

= to be made. For Performance whereof, I thought it convenient, firſt 

do deliver certain Advertiſements, and then to proceed. 

Eq The (1) firſt Advertiſement is this, That as there be divers Kinds of 

Teſtaments or Laſt Wills, (whereof heretofore *) ſo there be divers = Supra 1. part. 6. 
Forms of Teſtaments or Laſt Wills; for every Kind hath his ſeveral 7, % 9, &. _ 
5 : 3 b L. Julianus 9 fi quis 
= Form, and every Kind differeth from another by his Form b. 3 

= The (2) next Advertiſement is this, That albeit every particular | 
uad of Teſtament have his proper Form peculiar to it ſelf ©; never- « Supra! part. $ 7, 


theleſs they have alſo General Forms common to them all“. 8, Kc. & infra ea- 
| dem part. & 22. cum 
reliq. uſque ad finem. * Ut infra eod. & & F prox. 


VV herefore, before I ſpeak of thoſe particular Forms, Order re- 
pureth that I ſpeak of the General. 3 
Of (3) which General Forms, ſome do reſpect the Subſtance or 
nmard Ffſence of the Teſtament, whereby that is made to be, 
Which was not *; and ſome do reſpect the outward Appearance or * Bar. & Jaſ. in I, 
Prof of rhe Teſtament, whereby that is made to appear, which 8 


otherwiſe, though it were, ſhould not ſeem to be fﬀ For not ap- * Olden, de action. 

: | | | claſſl, 5. in prin. 
ubi tenet contra Bar. & alios, ſolennitatem teſtamentariam non eſſe de forma ſubſtantiali ſeu eſſentiali, ſed forma 
Probatoria. Cajus opinio haud dubiè vera eſt, ubi ſolennitas non eſt de neceſſitate ejuſdem, ut hic in Anglia. Covar. in 
c. Cum eſſes, de teſta. extr. n. 8. Minſing. in 9 ſed cum paulatim. Inſtit. de teſta. ordin. n. 4. 
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th 


— 


pearing, it is (in Conſtruction of Law) as if it were not. Ide ef 


vel non eſſe & furt, uon eſſe, & non apparere *. 
non apparere, pa- 


ria ſunt, Vel idem judicatur de eo quod non eſt, & quod non apparet. Rebuff. in L. Urbana. ff. de verb fiir 


( II. Of the general ſubſtantial Form of every 
" Teſtament. 


1. The eſſential Form common to every Teſtament, is the Naming 
of an Executor. | vis 
2. What it is to appoint an Executor. 


3. The Naming of an Executor is ſaid to be the Head of thy 


Teſtament. | 

4. The Naming of an Executor is alſo ſaid to be the Foundation 
of the Teſtament. 

5. No Mill properly termed a Teſtament, wherein no Executor is 
named, albeit other Legacies be left therein. 

6. The Effect of dying without, or with an Executor. 


7. An Occaſion of further Conſideration concerning the Making of 


an Executor. 


HE general, (1) ſubſtantial, or eſſential Form, common to 

every Teſtament, is the Naming or Appointing of an Execu- 

L. 1. de hæred. tor , the which alone doth make a Teſtament ; and without which 

: . d ] J 8 4 4 4 b 

Inſtit, L. 1. Cevu'g. no Will neither is, or can be rightly termed a Teſtament . To (2 
ſub. L. hæredes pa- 8 


lam de teſta. ff nec Dame, or to appoint an Executor, is to place one in the Stead of the 


obſtat quod jus ci- 'Teſtator, who may enter to the Teſtator's Goods and Chattels, and 


vile mentionem fa— 


(iat de herede, non WhO bath Action againſt the Teſtator's Debtors, and who may diſpoſe 
de executore. Nam Of the ſame Goods and Chattels, towards the Payment of the Teſta- 


executores,quales pal- tors Debts, and Performance of his Will *; which if he neglect to do, 
ſim conſtitutos vide- 


mus in Anglia, ex he may be convented by the ſaid Creditors, and Legataries, ſo long 


omni fere parte con- as he hath Aſſets in his Hand !. 
venire cum 115, quos | | 


(nomen tantum ſi excipias) civile jus appellat hæredes, compertum eſt, ita, ut executor hujuſmodi meritò vice- hæres dici 


debeat. Quinimo & legiſtæ, & canoniſtæ omnes, illum pro hærede agnoſcunt executorem, qui nullo alio inſtituto he- 


rede deputatus eſt ad diſtribuendum bona defuncti in pios uſus, Bar. in L. nulli. C. de Epiſcopis & Cler. Bald. in Authon. 
Licet. C. de Natu. lib. in princ. Zaſ. in L. precibus de vulg. ſub Ripa. in L. filiofa. de leg. 1. n. 21. ff. Panor. & Co- 


var. in c. cùm tibi de teſta. extr. Lindw. in c. ſtatutum de teſta. lib. 1. provinc. conſt, Cant. verb. prius Mantic. de con- 


ject. ult. vol. lib. 4. tit. 1. n. 7. i L. quod per manus, de jure eod. Bar. & Jaſ. in d. L. nemo de leg. 1. ff. Id 
ipſum Jaſ. in Rub. de leg. 1. qua etiam in re conſpirant jura hujus regni, ut per Brook his verbis: Alias citatis, & nunc 
denuo citandis. Nota per lez doctors del civil ley, & ſerjeants del common ley, ſi home fait ſon teſtament, & noſme 
nuls executors, ceo neſt teſtament, &c. Et alibi per Plowd. ſub hac verborum forma. Sans teſtament home ne terra 


executor. Brook tit. execut. 20. Piowd. in caſ. inter Greisbrook & Fox, fol. 276. b. k Sichard. in Rub. de 


hzred. Inſtit. C. Terms of Law, verb. execut. 1 Terms of Law, verb. execut. & latius infra part. 6. F. 3. 


This (3) Naming or Appointing an Executor, is ſaid to be the 


m g. ante Inſtit. de Head of the Teſtament . And as the Body is dead, which lacketh 
lega. | a Head, fo the "Teſtament is, as it were, dead, wherein no Executor 
» F. Imprimis, Inſt. is appointed *. It is alſo faid (4) to be the Foundation of the Teſta- 
og M_ _ mente; wherefore as no Building can ſtand without a Foundation, ſo no 


de lega. Teſtament can ſtand without the Appointing of an Executor ?; neither 
y D. L. quod per 


quod Per can it be properly named a Teſtament. And (5) although never ſo 
manus de jure codi- { ; : 10 
cil. ff & D. D. Ibi- many J.egacics, or Deviſes be given, all thoſe Legacies and Deviles 


dem. Jul. Clar. f. notwithſtanding, ſuch Diſpoſition may be called a Codicil, or a Will, 


Tem. q. 0. M3 
Adde quod Teſtator & Executor, ſunt Relativa. 


I Ol 


„e 
„ 
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or otherwiſe termed ; but certainly a 'Teſtament it is not, neither can 


roperly ſo named à; and therefore (6) he that made any ſuch 8 legata ſunt 
e ſhall be deemed to have died without a Teſtament *, and accidentia quæ adeſſe 
ſo the Adminiſtration of his Goods to be committed to the Widow, or e polgnt, fine 


| Ys .  ſubje&i (id eſt, te- 
next of Kin, as of one dying Inteſtate *: Whereas on the contrary, if ſtamenti) interitu. 


an Executor be appointed, ſuppoſe no other Legacy be left, or De- Jas. in Rub. de leg. 
viſe made, yet ſuch Diſpolition both is, and may be lawfully and pro- .; A yam 


cell. crea. 5. 17. 
perly ſaid to be a Teſtament, whether the ſame be ſolemn or unſo- D. I. quod per 
lemn, written or mincupatioe, privileged or unprivileged ” ; and the Janus Jure codicit. 


N e ff. Inſtit. de hæred. 
Perſon ſo diſpoſing is called a Teſtator . And in this Caſe the Ordi- = 1 _ 


nary cannot commit the Adminiſtration of the dead Man's Goods, as Stat. H. 8. an. 21. 


of one that died Inteſtate, the Executor being able and willing to un- 5 


| 4 | | 1 F. qui neque 
dertake the Execution of the Teſtament ?. de hæred. Inſtit. ff 


| u Supra, part 1. 
F. 10. X Stat. Weſtm. 8. E. 23. An. 13 Ed. 1. ſtat. Ed. 3. an. 4. e. 1. & an. 25 . 5 ſtat 4. Brook & 
Fitzh. Abridg. tit. exe cut. & tit. teſtam. quibus in locis cum ſexcentis ſimilibus clare 


conſtat, teſtatorem & executorem 
teſtamentarium relativorum naturam ſapere. Infra, part 7. F. 19. | | 


Seeing (7) therefore the Force and Efficacy of making an Execu- 
tor is ſuch, as without which no Will or Diſpoſition is, or de- 
ſerveth to be termed a Teſtament, and without which, the Party 
deceaſed ſhall be deemed to have died Inteſtate, notwithſtanding the 
Multitude of other Legacics or Deviſes; and ſo Adminiſtration of 
the Goods to be committed, as is aforeſaid : I ſhall therefore ſtep a 
little further into the Conſideration of this Matter of making an Exe- 
cutor, as the moſt excellent Part and Foundation of every 'Teſtament; 
and to ſhew after how many Sorts an Executor may be made *, and = Infra, $. prox. 
what are the different Effects of every Sort or Manner of appointing , 


7 | Infra ead. art, 
an Executor *. - pa 


$ III. After how many Sorts an Executor may be 
made. 


1. An Executor may be appointed ſimply or conditionally, from 
or until a Time, direfily or indirettly, univerſally or parti- 
cularly, in the firſt Degree, ſecond, third, &c. Aud one aloe 
may be appointed Executor or many. LE. 


2. After howw many Sorts an Executor may be made, after ſo many 
may a Legacy or Deviſe be given. 


1 Word Executor taken in the largeſt Senſe, falls under a 

1 threefold Acceptation: For there is firſt, Executor a lege con- 

ſtitutus, and that is the Ordinary of the Dioceſe. Secondly, Execu- 

tor a Teſtatore conſtitutus, and that is the Executor Teſtamentarins. 

And "Thirdly, there is Executor ab Epiſcopo conflitutus; and that is, 

the Executor dativus, who is called an Adminiſtrator to an Tuteftate. 

By the Civil Law, this Executor Teftamentarius, or Heres, doth » I. . Cot. de be 

ſucceed in Univerſum jus quod defunctus habuit tempore mortts *. redibus. — 
An (1) Executor may be appointed after divers Manners, eſpeci- - 

ally after theſe following. Firſt, Either imply, or conditionally d. © Infra, ead. part. 

Secondly, Either from à certain Time, or to a certain Time. And $ HERS IRInn 

in the mean Time Adminiſtration may be committed to the next of 5. 7 on vs 

Kin, or to the Widow; and the Acts done by ſuch an Adminiſtra- * Infra ead. part. 

tor cannot be avoided by the lawful Executor. Thirdly, Either * 


univerſally 


— 
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Infra ead. part. $.18. Aniceſallyj or particularly . Fourthly, Either in the firſt Degree 
or in the ſecond Degree, or in the third Degree, or in the fourth, 

t Infra ead.part.$.19. &c s. And laſt of all, Either one may be appointed ſole Executor 
> Infra ead.part.$.20. Or dicers may be appointed Executors together n, of which 1 mean 
to treat ſeverally. But by the Way I would have the Reader to ob. 

ſerve, that (2) as an Executor may be wade diverſly ; ſo a Legacy 

way be given, or a Deviſe made accordingly, that is to ſay, ſimply 

or conditionally, from a Time or for a Time, univerſally or par- 

ticularly, in the firſt, ſecond, or third Degree, c. and to one or 

many. } 1 

Hig When the King is made Executor, he doth appoint certain 
Perſons to officiate the Execution of the Will; againſt whom ſuch ax 

have Cauſe of Action may bring their Suits, and appoint others to 

i Rot. Parl. 15 H. 6. take their Accounts'. So Catharine, Queen Dowager of England, 
OT Mother of Henry the Sixth, who died 2 Jan. 1436. made her Will, 
| and thereof appointed Ferry the Sixth her ſole Executor. Where- 

k Keeper of the Vard- upon the King appointed © Robert Rolleſton, and others, to execute 


robe, the ſaid Will, by the Overſight of the Cardinal, the Duke of Chre- 
fer, and the Biſhop of Lincoln, or any two of them, unto whom 

! Inſt. part. 4. ut they were to account |. 5 MOD: 

Prærogat. 4. And as the Aſſignation of an Executor may be various, ſo the 


Power of an Executor may be limited, qualified, and divided. Firſt 

Really, as if he makes 4. his Executor for his Plate and Houſhold- 

Stuff, P. his Executor for his Sheep and Cattle, C. his Executor for his 

Leaſes, Statutes, D. for his Debts due unto him. Secondly, Locally, 

as if he makes 4. for his Goods in London, B. for his Goods in Mid- 

19 l 8.3. Dyer. Aleſex, or in any other County. Thirdly, Temporally, as he may 


32 H. 8. Brook. pl. 


155. Plow. Com. Make his Wife Executrix during her Life, or during the Minority of 

Greisb. & Fox. his Son, or ſo long Time as ſhe ſhall continue Widow *. 

Paſ. 31 Eliz. Alice T. F. made his Wife Executrix, if ſhe ſuffered E. &. to enjoy ſuch 

7064's brats, a Parcel of Lands for three Years, otherwiſe R. V. ſhould be his Ex- 
ecutor: Adjudged, that ſhe is Executrix immediately upon the Death 
of the Teſtator, and ſhall not ſtay till ſhe hath ſuffered the other to 
enjoy the Lands for three Years. EN 


Conditions in Mills. See Sect. * % 


Condition is a Quality which as long as it dependeth unper- 

A formed, doth hinder the Effect of the Deviſe ; ſo that the Thing 
which is deviſed conditionally cannot be lawfully demanded, becauſe 
is not done till the Condition is performed. 

Or in other Words, a Condition is a Reftrietion annexed to Mens 
Acts, qualifying or ſuſpending them, and by Conſequence making 
them incertain, whether they ſhall take Effect or not; and it differs 
from a Limitation, for that is the Bounds or Compaſs of an Eſtate, 
or the Time how long it ſhall continue. | 

The Law allows conditional Deviſes as well of Lands as of 
Goods; and that if the Condition is not performed where the Lands 
are deviſed, then the Heir may enter; and where Goods are de- 
viſed, then the Executor may take Advantage: As for Inſtance ; the 
Teſtator deviſed his Lands to T. &. and his Heirs, o Condition that 
he pay to E.G. 20 l. in this Caſe if the Money is not paid, the E- 
ſtate to T. S. is determined, and the Heir at Law may enter for the 

1 | 1 Forfeiture; 
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Part IV. ' 
= ure; but if the Deviſe had been to the Heir himſelf upon that 
5 it had been impertinent, becauſe if it had been broken, 
no Body could enter but the Heir, and he cannot enter upon himſelf. 

And becauſe theſe Conditions put Reſtraints upon Mens Actions, 


therefore they ought to be taken ſtrictly: As for Inſtance ; a Leaſe Dyer 45. 


Years was made upon Condition that the Leſſee ſhould not alien 
; = J. $. and he ſold it to E. G. who fold it to T. S. this was 
held to be no Breach of the Condition, becauſe it ought to be taken 


ſtrictly. 


(I.) Tis to be conſidered what Words make a Condition in 
Wills, and what not. oo nn 

(2.) What ſhall be a Condition precedent, and what not. 

{;.) What ſhall be a void Condition. 

(4.) Of Conditions which defeat an Eſtate. 

(5.) What ſhall be a Condition, and what a Limitation, and e 
onzerſo. 5 
; rde the Heir, or he in Remainder, may enter for a Con- 
dition broken, and where he ſhall not enter. 


(1.) There are ſeveral Words which make Conditions in Wills, as Cricknerev. Paten, 
where the Teſtator was ſeiſed in Fee, and having two Daughters ro, me FI 2 
deviſed his Lands to his eldeſt Daughter, zhat ſhe pay to her youngeſt 1 Roll. Abr. 410. 


Siſter yearly 3ol. this is a Condition, and for Nonpayment the S. C. 


youngeſt Siſter may enter into a Moiety, for otherwiſe ſne hath no V v. Browning, 


Remedy for her Annuity, _ * 
So if the Deviſe had been paying to her youngeſt Siſter 30 J. or 70 
the Intent that ſhe pay her fo much; this had been a Condition, for 
generally in Wills, the Word Paying makes a Condition. 
But the Word Paying is in ſome Caſes qualified where a Clauſe Dyer 348. 
of Diſtreſs is added for Non-payment. 
As where the Teſtator deviſed his Houſes in London to T. S. upon 
Condition that he pay yearly a certain Rent iſſuing out of the Houſes, 
&c. 1% his Wife for Life; and if in arrear for ſix Weeks, then ſhe 
17eht diſtrain; the Rent was in arrear, and the Heir of the Teſta- 
tor entered: And adjudged lawful, for. that the Clauſe of Diſtreſs 
which was annexed to the Eſtate did not qualify the Condition, but 
that it was determined upon the Breach thereof: Now if in this Caſe 
the Condition had been by“ Implication, and not expreſs, then this * Lane 58. 


Clauſe of Diſtreſs would have taken away the Force of it, and have 


made the Word Paying to be no Condition; and of this the follow- 
ing Caſe is an Inſtance. : 

//. A Deviſe to 7. S. for Life, paying to E. G. the yearly Rent of Sree verſus Beale 
61. half-yearly, and if 'tis behind, that then he may atſirain ; this is = 5 4 
no Condition, becauſe the Clauſe of Diſtreſs for Non- payment of the 
Rent qualifies the Force of the Word Paying, which otherwiſe 
would have made a Condition. | | 

But the Words following make no Condition: As for Inſtance ; the Hubert ver. Spenſer, 
Husband deviſed his Lands to his Wife for thirty Years, 20 the Intents Fae a” 2 
and Purpoſes following, (viz.) I will that ſhe out of the Profits pay * 
yearly to J. S. during the Term 30 l. and appointed her to pay ſome 
Legacies, and that the ſhould be bound to the ſaid T. S. to perform 
the Will; ſhe paid the Legacies, when ſhe ſhould have paid the 30 /. 
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Conditions precedent and ſubſequent. Part Iy. 


to T. F. to pay it over to the Legatees, and therefore the Heir en. 
tered for a Condition broken: But adjudged that this Was not a Con. 
dition, but a Declaration of the Intention of the Teſtator; for to 
what Purpoſe ſhould the Wife be bound to perform the Will, if this 
| was a Condition? | | 
3 Leon. 63. So where the Deviſe was of an Annuity of 5. to his Son zotwargs 
his Education aud bringing up in Learning, this was held to be 3 
Condition ; for if he was not bred up in Learning, yet he ſhall hays 
the Annuity, becauſe the Words rewards his Education ſhew the 
Intent of the Teſtator ; for he muſt neceſlarily intend that 5 /, per Au- 
num was not ſufficient to educate a' Youth in Learning. 
Conditions are Things odious in Law, and therefore are nevet 
created without expreſs Words; for which Reaſon, where Lands are 
deviſed upon a Truſt and Confidence, theſe Words will not make 
a Condition: As for Inſirnce; a Deviſe in Fee to Husband and Wife 
(who was the Daughter of the Teſtator) upon Condition, that within 
ten Tears they ſhould give as much Land to 7. S. as ſhould be 
worth 100 J. per Annum; and if they fail, then the Eſtate deviſed 
to them ſhall ceaſe, and ſhall go to his Executors zpon Truſt, that 
they ſhould ſtand ſeiſed thereof to the ſame Uſes: The Husband made 
a defective Conveyance of Lands to T. F. within the Time, but it was 
perfected after the Time, (c.) after ten Years: Adjudged, that the 
Executors might enter, and take the Lands by Virtue of this Deviſe, 
and that the Words up Truſt did not make a Condition annexed 
to their Eſtate, | | 
So where the Teſtator deviſed his Lands in Fee upon Truſt and 
Confidence, that T. F. the Deviſce ſhould out of the Profits build a 
Free-School, and pay ſo much Money yearly to the Maſter and 
Uſher; the Profits were diverted to another Uſe, and no School 
built: Adjudged this was not a Condition of which the Heir at Law 
might take the Advantage for the Breach thereof, for it was an * 
preſs Truſt and Confidence. , | 
„ Lingdale v. Longdale, The Father made a voluntary Settlement upon his eldeſt Son in 
il! Vernon 456. Tail Male, Remainder to a ſecond Son; Proviſo, that if bis eldeſt 
_ Son did not pay his ſecond Son 600 l. at his Age of twenty-one Tears, 
that then the Eſtate of the eldeſt Sn both in Law and Equity ſhould 
ceaſe The Father afterwards married a ſecond Wife, and by Deed, 
in which the former Settlement was recited, took Notice that the 
Money was not paid; he conveyed the Lands to the Uſe of his Chil- 
dren by his laſt Wife; the Plaintiff exhibited his Bill to be relieved 
for Non-payment of the Money on the preciſe Day; but decreed, 
that the Conveyance being voluntary the Father might have put what 
Conditions in it he thought fit; and this Condition being ſpecial, the 
Court diſmiſſed the Bill. J 1 80 


(2.) Conditions precedent and ſubſequent. 


Condition which is precedent muſt be performed before the 
Eſtate can veſt; as where the Deviſe was, that if T. S. pay 
50 l. at Michaelmas next aſter the Death of the Teftator, he ſhall 
have his Lands; in this Caſe the Condition muſt be performed, 
(i. c.) T. J. mult pay the Money before he can have the Lands; w_ 
| 3 this 
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Part IV. 4 


this and the like Conditions are called Conditions executed and pre- 
;edent, becauſe they go before, and muſt be executed, otherwiſe the 
Eſtate can never veſt. ATION FFF 
Dieviſe of Lands to Truſtees and their Heirs, upon Truſt that zf Bariie verſus Lord 
evithin three Tears there happened to be a Marriage between the Fu#and, 1 Salk, 
Lord Guilford and Mrs. W. (who was Heir at Law to the Teſtator) nt 
then to her for Life, Remaider to her firſt Son ; and if that Mar- 
riage did not happen, then the Remainder to the Lord Faulbland 
in Tail; the Marriage did not happen with the Lord Guifford : It 
was held in this Caſe that Chancery would not relieve, becauſe the 
Condition was precedent to her taking the Lands, (i. e.) if fhe mar- 
ried the Lord Guilford within three Tears; and therefore for the 
Non-performance thereof * Equity cannot relieve, as it might where * 1 Vern, 83. S. P. 
there is a Forfeiture for Non- performance of a Condition, becauſe in 
ſuch Caſe Equity may make an Eſtimate, and give Compenſation 
for it. | 1 | 

The Father gave Portions to his Daughters, upon Condition they 
releaſed to his Son and Heir certain Lands, (5c. one of them died 
without giving any Releafe, and therefore the Heir refuſed to pay 
the Portions to the Survivors, who exhibited their Bill to be relieved ; 
but they were not ; for where the Matter lies in Compenſation, be 
the Condition precedent or ſubſequent, there ought. to be Relief. 
1 Pernon. 222. Hayward verſ. Angell, - © = 

There is a Caſe which ſhews that a Condition is not precedent Fennings v. Gover, 
in a Will, which would be fo in a Grant, (21z.) It was a Deviſe of Pro. Sz: 219. t 
a Term of Years to T. C and if bis Wife ſuffer him to enjoy it _ 
three Years, then ſhe ſhall have all his Goods as Executrix; but I 
it ſhe diſturb him, then he made E. G. his Executrix: Adjudged 
that the Wife was Executrix immediately, and within the three 
Years ; for this being in a Will ſhall not be a Condition precedent, 
as it would have been in a Grant ; but 'tis a Condition to abridge 
the Power of the Wife, ſo that ſhe ſhould not be the Executrix of 
the Husband, if ſhe did not perform that Part of his Will. 


Of Conditions ſubſequent. 


Condition ſubſequent is where the Eſtate is executed, but the 
1 Continuance of it depends upon the Performance of the Con- 
dition; and becauſe it followeth the Execution of the Eſtate, tis 
therefore called ſubſequent or executory, (7. e.) the Eſtate is veſted 
but to be deveſted again upon the Non-performance of the Condition: 
As for Inſtance; the Teſtator deviſed a Term for Years to 7. 5. 
upon Condition that he pay tool. to E. G. at Michaelmas next after 
the Death of the Teſtator; otherwiſe the Deviſe to him to be void. 
in this Caſe, by the Performance of the Condition T. $. will have 
the Term; otherwiſe not. 


So when the Father deviſed his Lands to his Son, and his Heirs, Edward: verl. * 


4 5 Hall live to Twenty-one, Remainder over; this is a Condition word, 3 Lev. 132. 
ſubſequent, and the Fee-fimple veſted immediately in the Son, upon 


O_ of his Father, to be deveſted if he died before he was 
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Dyer 33. 


Spittle verſus Davis, 


Moor 271. 
Owen 155. S. C. 
2 Leon. 38. 
See Large's Caſe. 


Skrine verſus Bond, 
1 Roll. Abr. 412. 


Butt's Caſe, Dyer. 
See poſtea Warren's 
Caſe. 


of Conditions to defeat, qualify, or Part Iv. 


— 


6.) 1s the following Caſes, Conditions in Mills har: 
been adjudged void. 


S where the Teſtator deviſed 1001. to T. S. if he did what þ, 
(the Teſtator) appointed in a Codicil, and he appointed nothins 
to be done, yet the Deviſe is good, and the Condition ſhall be taken 
to be void. | 
And ſo it is where the 'Teſtator departed with all his Intereſt, and 
then deviſed it over; as where he deviſed to the Prior of &. Barthy. 
lomeww, Oc. all his Lands, ſo as he pay yearly 15 Marks to the Dean 
and Chapter of Paul's, Oc. and if he fail, then his Eſtate ſhall ceaſe 
and the Dean and Chapter, and his Succeſſors, ſhall have the Lands. 
theſe Words, if he fail, ©c. are a void Condition, becauſe by the 
Deviſe to the Prior, &c. and his Succefſors, he had parted with all 
his Intereſt, and therefore he could not deviſe it over upon a Condi 
tion ; for if it ſhould be a Condition, the Heir at Law muſt enter for 
a Breach, but the Dean and Chapter could not. 


(4.) Of Conditions to defeat, qualify, or to ſuſpend an 
Eſtate. ES 


HE Father deviſed Part of his Lands to his eldeſt Son in Tail, 

and another Part to his youngeſt Son in Tail: Provided, That 
if any of his Children alien or leaſe the ſame before they attain the 
Age of Thirty Tears, that then the other ſhall enter ; the eldeſt Son 
wade a Leaſe of his Part, before he attained the Age of Thirty 
Years, and then the youngeſt Son entered and ſold it before he was 
Thirty Years of Age, and thereupon the eldeſt Son entered again: 
And adjudged that he could not, becauſe the Proviſo extended to that 
Eſtate which was immediately deviſed, and not to any new Eſtate 
which might ariſe upon the Breach of that Proviſo ; and therefore 
when once the younger Brother had entered for a Breach of the Con- 
dition, the Lands were diſcharged from it, otherwiſe the Eſtate might 
20 from one to another for ever. 6 


(5. ) The Teſtator deviſed his Lands to T. F. in Tail, upon Condi- 
tion, that be ſhould not alien them, and if he died without Iſſue, Re- 
mainder over to E. G. in Fee; afterwards T. S. ſold the Lands, yet 
E. G. could not enter, becauſe this was a Condition, and not a Li- 
mitation of the Eſtate, and. therefore the Heir at Law muſt enter for 
the Breach. - = 

The Husband deviſed Part of his Lands to his Wife for Life, up- 
on Condition, that fhe ſhould educate his Children in Learning, Re- 
mainder to his youngeſt Son in Tail, who died without Iſſue, and the 
Reverſion in Fee came to the eldeſt Son; the Condition was broken: 
Adjudged this was not a Limitation, becauſe there were exprels 
Words of Condition, but that the Deviſe over in Remainder to the 
youngeſt Son had deſtroyed that Condition; for if it had not, then 
the Heir at Law muſt have entered for the Condition broken, and {0 


3 ' defeat 


Farr IV. = ſuſpend an Eſtate. 4 243 


33 


defeat the Eſtate of the Wife, which he could not do in this Cale, 
without deſtroying the Remainder, 


(6.) The Teſtator being ſeiſed of Lands held in Borough Eugliſb, Curtis v. gun 
deviſed them to his ſecond Son in Fee, upon Condition to pay to each * 
of his Daughters 20 l. g- piece, at their reſpetive Ages of Twenty« 
one Mars; the ſecond Son was admitted, but did not pay the Lega- 
cies to his Siſters: Adjudged that this was not a Limitation of his 
Eſtate, ſo as to make it to go to the next who was inheritable by 
the Cuſtom ; but it was a Condition, and the elder Brother ſhall en- 
ter for the Breach ; it is true, if the Deviſe had been to the elder 
Brother upon the ſame Condition, then it would have been a Limi- 
ration and not a Condition ; for if it had been a Condition, it would 
have deſcended on the eldeſt Son, and he would not have been obli- 
ged to perform it. £1 
Deviſe of Lands to T. S. for ſo many Years, yielding and paying Fox v. Catlin, Cro. 
70 E. G. 205. yearly at Michaelmas; the Money was not paid: Ad- — 754. 
judged this was a Condition, and that for the Breach the Heir at Law 
might enter. : 
Deviſe to his Wife for Life, upon Condition that ſhe ſhould educate Warren's Caſe, Dyer 
is Son at School at her ozwn Charge, till he ſhould come of Age ; and 127. 
after her Death he deviſed the Lands to his ſecond Son in Tail, and 
the Reverſion in Fee to his own right Heirs ; the Wife did not per- 
form the Condition ; the eldeſt Son entered living his Mother, and ad- 
judged lawful ; for by the Breach of the Condition to which her E- 
ſtate for Life was annexed, that Eſtate was determined, and the Heir 
at Law ſhall take Advantage of it, but ſhall have it only during the 
Life of the Wife, for the Remainder to the youngeſt Son was not de- 
ſtroyed by his Entry, becauſe it was created by a Will, which made 
it good, though the particular Eſtate for Life was not good, but up- 
on a Condition to be performed. 15 


So where the Deviſe was of a Term for Years to T. F. 1pon Con- Sayer verſus Hardy, 


dition ſhe ſhould ſo log live, and keep herſelf a Widow and live upon Roll, Abr. 411. 
the Premiſſes; theſe are Words which make it an expreſs Condition, 
and ſhew the Intent of the Teſtator. 


The Teſtator having made a Leaſe of his Lands, reſerving Rent, 7bern v. Clybreck. 


deviſed the Reverſion to 7. & in Fee, and that his Executors ſhould 
have the Land during the Leaſe, upon Condition, that they give 
Bond to pay 341. per Annum 70 T. S. during the Term; the ſaid 
Bond to be made to the ſaid T. F. and executed within Six Months 
after the Death of the Teſtator; there was no Bond given by the 
Executors: Adjudged that this was a Condition, and that upon 
my thereof J. S. who had the Reverſion in Fee ſhall have the 

ent. 

The Father deviled to his youngeſt Son his Lands called S. and 5% verſus Ji, 
that if he ſhould be hindered in enjoying thoſe Lands, then in Lieu! Ve 279. 
thereof he gave him all his Lande called B. The Deviſee was evic- 
ted out of a Moiety of the Lands call'd S. It was decreed, that this 
being a Condition which lay in Compenſation, the Deviſee ſhall be 
relieved, and that he ſhould not have all the Lands called P. but 


. pro tanto as he was evicted out of the Lands 
„ * | 


R rr 6. IV. 
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246 | 1 Of th Forms of Te aments. Part IV. 


$ IV. Of a pure or ſimple Aſſignation of an Executor, 


i. The chief Points conſiderable about the ſimple Aſſignation of an 

Executor. os 5 
2. What is a pure or ſimple Aſſignation of an Executor. 
3. Divers Examples of a ſimple Appointment of an Executor. 
4+ Whether is he underſtood to be made Executor, to whom the Te- 


ſtator doth gice all, or the Reſidue of his Goods, | 
5. It is not always needful to expreſs this Word Executor, in ma- 
£ ng of an Executor, namely, when the Teftator's Meaning js 
NOW, | | 1 5 
6. Other Examples of the former Cuncluſion. 
7. The general Legatary is not always underfiood to bs Executor. 
8. What if the Words be indifferent, either to make a Teſtament 
or a Codicil. n Reg, 5 
9. An Executor may be made, either by the proper Motion of the 
Teftator, or at the Interrogation of another. Re Rath. 
10. The Teęſtator muſt have a firm Purpoſe of making his Teſta- 
ment, otherwiſe Words are of no Force. 
11. It sSkilleth not of ed. that the Meaning appear, neither 
in what Part of the Teſtament the Executor be appointed. 
12. Of the Effect of a pure or ſimpl Nomination of an Executor. 
13. Certain Caſes wherein the Mention of a Condition doth not 
make the Diſpoſition conditional. 5 
14. Whether impoſſible or unhoneſt Conditions, do make the Dif- 
poſition conditional. | | 
15. Whether neceſſary Conditions make the Diſpoſition conditional, 
16. Conditions referred to that which is paſt, or preſeut, are not 
properly Conditions. 
17. Conditions neceſſarily underſtood, do not make the Diſpoſition 
conditional. | ng 
18. The Application of that which hath been ſpoken of the Aſſignas 
tion of an Executor to a Legacy or Deviſe, ' _ 
19. Certain Caſes of the Deviſe of Lands, wherein the Meaning 
of the Deviſor is preferred before: the Propriety of IWords. 
20. The different Efefts of a ſimple Afſignation of an Executor, 
and a ſimple Legacy. | OS. 
21. A Legatary may not of his cn Authority take his Legacy, 
and what is the Reaſon. 5 
22. What Remedy a Legatary hath for the obtaining of his Le- 
acy. 0 
2 1 Caſes wherein the Legatary may of his own Auto- 
rity apprehend his Legacy. 


Oncerning (1) the pure and ſimple making of an Executor, I 
thought good to remember theſe Points, 97g. Vat it is, in 
hat Form of Words it may be made, what is the Ef thereof; 
and finally, how a ſimple Nomination of an Executor, and a fimple 

a .. . Legacy or Deviſe do agree or differ. | | 
a f. Hæres. Inſtit. de 8 een 2 hen 
hawed. Infit. & Min. A (2) ſimple Nomination or Appointing of an Executor is, when 
ſing. ibid. Graff. the Teſtator maketh his Executor without any Condition * ; as if the 


Theſaur. com. op. F. 7 | : ry 5 5 . 
legatum. q. 43. n. 2. (3) 8 ſay, I make Ai. B. my Executor; or thus, I inſtitute £5 


* n 3 
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my Executor; or thus, I Will that A. B. be my Executor; or thus, | 
J delire A. B. to be my Executor; or thus, 4. B. ſhall be my Execu- 


tor; or thus, let 4. B. be my Executor: For the Law regardeth b L. quoniam indig- 


not ſo much the Words, as the Meaning of the Teltator ® And DD. * * & 


therefore if the Teſtator ſay, I commit all my Goods to the Diſpoſi- D. I. quoniam 
tion of 4. B. it is in Effect, as if he ſay, I make him my Executor“; _ 9 1 6 
or, if the Teſtator lay, I Will that 4. B. ſhall diſpoſe my Goods 3. Grag Thefaur. 
which be in his Cuſtody, he is thereby made Executor of thoſe Par- com. op. 5. Inſtitut. 
ctls of Goods. So it is if the Teſtator ſay, I commit all my Goods unt tibi de wn. 
to the Hands or Diſpoſition of A. B.. Or I make 4. B. Lord s of ext. ſumma Roſella. 
all my Goods; or, I make my Wife Lady of all my Goods ; or, verb. teſtam. F. 1. 


| | x 7 verſ. quibus verb. 
| leave all my Goods to 4. B.. Or, I make A. B. Legatary of . Abridenine * 


all my Goods &; or, I leave (4) the Reſidue of all my Goods to A. B.. Caſes, edit. Anno 
For in theſe Caſes, he to whom all or the Reſidue is bequeathed, Pem. 1599. fol: 


115. u. 1. 


is thereby underſtood to be made Executor“. And this I ſuppoſe * Lo. de An. Andr. 
to be true, when it doth ſufficiently appear by other Means alſo, to _— —_ - 
be the Meaning of the Teſtator not to die Inteſtate, but that he to „ ee 4 


tit. Executor. n. 98. 


whom all or the Reſidue is bequeathed, ſhould immediately, by Vir- * L. his verbis ff. de 


tue of the Will, enter to all the Teſtator's Goods, and (paying his „d i d. L. nis 


Debts and Legacies) retain the Reſidue to himſelf . For (5) it is erb. 
not always neceſſary to expreſs this Word ( Executor) in making of * Gloll. Bar. & Bald. 


= - in d. L, his verb. 
an Executor, neither hath every Teſtator Skill fo to do“; where- eee, 


fore it is ſufficient, if the Teſtator's Meaning do appear by other op. Inſtit. d. 14. 
Words of like Senſe or Purpoſe % And (6) hence it is, that if the quem velim videas. 


| : "12, ; k Mantic. de con- 
Teſtator write after this Manner, In all my Goods movable and im- jeg. ult. vol. lib. 4 


movable, I make A. B. though the Teſtator do not add Executor, tit. 3. n. 8. Bald. in 
vet it is to be underſtood, and ſupplied; and fo is in Effect, as if E l 9000 paupe 
d : us. C. de Epiſcopis 
the Teſtator had ſaid, Iv all my Goods movable and immovable, J & der. n. 1. verb. 


make A. B. my Executor. Hence alſo is it, that if the Teſtator ſay, 1 3 
I Will that 4. B. be my Executor, if C. D. will not: In this Cafe ere, ut vel, fel. 


CE | ; 5 terp. ult. vol. fol. 
C. D. is preſumed to be appointed Executor; and may if he will be 130. n. 3. 


, | | \ s I Panor. in c. Ra. 
admitted to the Executorſhip, and exclude the other Executor“. e 


Likewiſe, if the Executor ſuppoſing his Child, Brother, or Kinſman n. z 
to be dead, do ſay in his Will: Foraſmuch as my Child, Brother, ® Rationem aſſgnat 


or Kinſman is dead, I make 4. B. my Executor: In this Caſe, if the or 37 
Child, or other Perſon whom the Teſtator ſuppoſed to be dead, be juris imperiti neſei- 
alive, he that is named Executor ſhall not be admitted to the Exc- . 
cutorſhip, but the Child, Brother, or Kinſman, whom the Teſtator feor Jntereds, fine 


ought to have been dead *; for that it is preſumed to have been teſtamentum folen- 
the Meaning of the Teſtator to have made that Child, Brother, or de, wel non folenne. 


3 8 f | : 2 Nam quod quidam 
EKlatinan his Executor, if he had thought him to have been living, volunt verbum (re- 


and not the Party named *. Or if the Teſtator will, that A. B. ſhall linquere) adjectum u- 


have his Land in Dale, after the Death of his Wife, ſhe ſhall . 


5 in voluntate minus 
it for her Life *. ſolenni importare fi- 


1 . | dei commiſſum, non 
nſiitutionem, actumque valere jure codicillorum, donationiſve cauſa mortis non teſtamenti (ut in apoſtil. ad Panor. in d. 
c. Kanutius.) Ita eſt intelligendum, quando teſtamentum alias non valeret. Bald. L. epiſt. C. de fidei com. n. 4. 
oi in L. fin. C. de Codicil. n. 4. Covar. in d. c. Ranutius. F. . n. 3. 9 C. cum tibi de teſta extr. 
ee, tit. Exec. n. 98. p Panor. in d. c. Ranutius. n. 3. 7 L. quoniam indignum. C. de teſta. 
Mantic. de conject. ult. vol. lib. 4. tit. 3. r Paul. Caſtrenſ. & alii in L. errore. C. de teſta. Mantic. de con- 
i. ult. vol. lib. Co en ny s Jul. Clar. F. teſtam. b. 35. n. 2. t Sichard. in Rub. de hæred. In- 
it. C. „ u Sichard. ubi ſupra per. L. fi m'r. C. de inot. Teſta. Alex. confil. 18 5. lib. 2. * Brook 
Abridg. tit. Deviſe, n. 48, 52. ubi vide. | — 


It 4. B. is next Heir at Law to the Deviſor, the Wife by Impli- 
cation thall have the Land for her Life; but if 4. B. be a Stranger 
ta the Deviſer, the Wife ſhall not have it for her Life, but it ſhall 
| deſcend 
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ciſcund. fed plenius 


tit. 3. n. 12. whom the Penalty is to be demanded, ſhall deem the Party to have 


® Mantic. de conject. Meaning to make his Will, when he uttercth any ſuch Words; tor 


„ 


248 : Of the Forms of Teſtaments. Part IV. 
deſcend to the next Heir at Law to the Deviſor, as it hath been ag. 
judged. 


5 But (7) if on the contrary it do appear to be the Teſtator's Mean. 

ing, not to make him Executor to whom he doth bequeath his 

Goods, as when the Teſtator having bequeathed his Goods to one 

7 Bar in L. his ver- Perſon, doth expreſſy name another to be his Executor?;. or if he 
3 to whom all is bequeathed, be unable * to execute the Teſtament; 
muniter approbatur, or if the Teſtator bequeath the Reſidue of his Goods, 7he Debrs gif. 
1 1 charged *. In theſe Caſes the univerſal Legatary doth ſtill remain 
d. 14. Betons in e. Legatary, and is to receive his Legacy at the Hands of the Executor 


Ranutius de teſta. or Adminiſtrator. 
EXtr. n. 20. | 


*Inſtit. de hæred. quæ ab inteſtat. in prince. Imol. in d. c. Ranutius, n. 8. Berous ibid. 37. Quz opinio com. 
munis eſt teſte Grail. d. 6. inſtit. q. 14. n. 6. c | 


> Deſunctus quando If the (8) Words be indifferent, either to make an Executor or an 
eee univerſal Legatary; a Teſtament or a Codicil', and no Circumſtances 
Pulchre Bald. in L. tO maintain the one rather than the other, either elſe the Circum- 
an C. familie Her- ſtances being indifferent: Although in this Caſe the Judge ought 
Mantic. de conject. rather to pronounce the Deceaſed to have made a "Teſtament, than 
ul. 0 lib. 2. tit. 3. a Codicil, and to have left an Exccutor rather than to have died 
dis SG — Inteſtate, in reſpect of the Civil and Eccleſiaſtical Laws“. Yet in 
ſub. ff. Canoniſtæ. in regard of the Statute, it is more ſafe to commit the Adminiſtration 
c. Cum tibi de teſta. to the Widow, or the next of Kin demanding the ſame, for fear of 


extr. Mantic. d - : | | 
ject. = * Forfeiture of Ten Pounds“, leſt peradventure the Judge, before 


1 H. 8. an. 21. died Inteſtate. | FO 

Furthermore, (9) the Teſtator may lawfully make his Executor, 

not only of his own Accord without Interrogation ; but alſo at the 

| Intreaty or Requeſt of another, (except in certain Caſes elſewhere 

e Sup. part. 2. f. 26. declared*®,) and that not only by the Words aforeſaid, but by others 

# Mantic. de conject. Of like Effect. And therefore, if the Teſtator being demanded by 

ult. vol. lib. 4. tit. 3. another, whether he do make 4. B. his Executor, do anſwer, yea, 

or I do, or what elſe, or why not, or whom elle ſhould I make Ex- 

: i ecutor, or I cannot deny. This is a pure and a ſimple Aſſignation of 

bar & all Degores an Executor ?. 
in L. 1. F. {i quis ita. de verbis ob. ff. Clar. F. teſtm. q. 37. 


Provided (10) always in all the Caſes aforeſaid, and in every other 
like Caſe, that the Teſtator have a firm and conſtant Purpoſe and 


ult. J 4. tit. 4. otherwiſe, if the Teſtator have no Meaning to make his Will, al- 
8. 1 though he uſcd the moſt plain Words that might be deviſed for the 
—— Making of an Executor, yet (as I ſaid before) it were no more a Te- 

i Supra ſtament or a Will, than a painted Lion is a Lion'; for the Purpoſe 
part. 1.9.3. | 5 ; a | 

n. 25. and Meaning of the Teſtator is the Life and Soul (as I may term it 
of the Teſtament, without the which the Teſtator's Words are but 

Wind. If that do not appear, ſuch only Words ſhall not be admitted for 
L. divus L. Lucius. a Will k. For what if the Teſtator ſay in Jeſt, I make thee my Exc 
i d. mil teſt. . cutor? What if he ſaid ſo for Fear? What if he were overcome with 
plane Inftit. de. mil. . EY *- Words 
reſtam. Mantic. de Drink? Therefore it is not enough to prove the Teſtators W orcs, 
corjeck. ule. vol. lib. unleſs it be proved that the Teſtator had animim teſtandi which how 
; 3 part, $. 13. it is proved, is elſewhere declared”, ; 
Note alſo, that it is not material by what Words the Executor 1s 


appointed; ſo (11) it is not material in what Part of the Te 
7 4 4 1 | 
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he be appointed, whether in the Beginning, or in the Midſt, or End- 5 3 ng Thea = 
” we f | | y a m. . 7 it. 160 
ths he (12) Effect of a pure and ſimple Aſſignation of an Executor is Pye 


this, That the Executor may, immediately after the Death of the Te- 

ator, undertake the Executorſhip, and enter upon the Teſtatorss 
Goods and Chattels"; whereas on the contrary, the Effect of a con- ie lene 
ditional Aſſignation doth ſuſpend his Admiſſion and Execution of the aui ho f K 


| acquir. hæred. ff. & 
Teſtament, as afterwards more fully doth appear“. | in te ee hawed aft. 


1 a ; ; ; Et hoc verum eſt e- 
tiam ante probationem teſtamenti. Plowd. lib. 1. in Caf. int. Greisbrook & Fox. Cagnol. in L. precibus. C. de im- 
pub. & aliis, ſub. n. 276, 277, 278. * Infra ead. part. F. 6, 7: | 


And (13) here note, That if the Teſtator ſay, 7 make A. B. my 
Executor according to the Conditions afterwards -exprejſed; if the 
Teſtator afterwards expreſs no Conditions, it is in Effect, as if the 
Teſtator had made him his Executor {imply?, And ſo he may enter - I. pen. e. de in- 
upon the 'Teſtator's Goods preſently after his Death; for the Teſtator, ſtitut. & ſub. 
in not expreſſing any Conditions, is preſumed to have altered and re- 
voked his Purpoſe concerning the Adding of Conditions; and conſe- « DD. in d. L. pen. 
quently, that he would have the Appointment of the Executor to be 
pure and ſimple. Howbeit, if the Teſtator, making his Executor 
upon Conditions to be then expreſſed afterwards, in the mean Time, 
whiles he is in making his Will, be ſuddenly prevented by Death, or 
Infanity of Mind, that he cannot expreſs thoſe Conditions according 
to his Purpoſe and Determination: In this Caſe the Aſſignation is 
void, and he which is fo appointed Executor is not to be admitted 
to the Executorſhip". Likewiſe, if the Teſtator do make his Execu- , RE as 
tor after this Manner: I make A. B. my Executor, if I ſhall expreſs L. f quis deftinave- 


rat alias, ſi is qui ff. 


any Conditions, in this Cafe no Conditions being expreſſed, he that de teſtam. Paul. de 


j. to b mi 3. Caſtr. in L. jubemus, 
is ſo appointed ought not to be admitted r eee 


tivs infra part. 7. $.12. Dec. & alil. in d. L. Pen. C. de Inflit, & ſub. 


It is (14) alſo to be noted, That that Aſſignation of an Executor 
is in Effect pure and ſimple, Where the Condition is impoſſible or 
unhoneſt; for ſuch Conditions are reputed, as not written, but omit- 
ted, and ſo the Executor, without Accompliſhment of any ſuch Con- 5. Impoſlibilis Inflit, 


dition, is forthwith to be admitted to the Executorſhip, except in de hzred infituend. 


L. obtinuit. de cond. 
& demon. L. condi- 
tiones de condit. Inſtit. fr. Infra eadem part. $. 6, 5. 


ſome Caſes, as hereafter is declared”. 


Furthermore, (15) when it is certain, 'That the Condition will 
necetiarily follow, the Appointment of the Executor made under ſuch 
Condition is reputed pure and ſimple; as if the Teſtator make A. P. 


his Exccutor, if the Sun ſhall rife the next Day“; unleſs the Time L. f pupillus, g. ſub 


| Ee DS 7 2 | conditione, ff. de no- 
wacn the Condition will be extant be uncertain, as I make 4. B. vac. Alex. conſil. 59, 


my Exccutor, if my Son ſhall die: For though it be moſt certain that n. 14. vol. 4. 
he will die, yet nothing more uncertain than the Time when; and 


: 1 . 5 Y Sichard in Rub. de 
therefore the Aſſignation is in Effect conditional”. 


1 condic. Inſtit. C. & 
fuſius infra eadem $. 17. & part 7. f. 23. 


And the like may be ſaid, (16) When the Condition is referred to 
that which is paſt, or preſent, as if the Teſtator ſay, I make A. B. 
my Executor, if he be Bachelor of the Civil Law, or if he have 
been Student in the Univerſity of Oxford: For this Kind of .Condi- * L. & ita flipulatus 
tion is not properly a Condition“, but rather a final Cauſe, where- # fe verb. ob. Bar. 


in L. 1. de condic. & 
SSM fore demon. ff. 
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-* af in 1 ſtichum. fore the Teſtator made him Executor“. And although the Teſtator 
e uncertain, whether the Executor be Bachelor of Law, or have 
been Student; yet it is certain, in reſpect of the Fact it ſelf, and is 
either true or falſe at that Inſtant, when it is made: And fo the Con. 
( til dition worketh no Delay or Suſpenſion, but is either a good or void 
flipulatus. Aſſignation at that Moment“. | 
Prinally, (17) That Aſſignation of an Executor is pure and ſimple 
by = Ou Sin when that Condition is expreſſed which is neceſſarily underſtood* 
pe. ne nin de. as if the Teſtator ſaid, I make A. B. my Executor, if the Lay 


mon. ff. will *, or if he will undertake the Executorſhip*, 
4 Mantic. de conject. 
ult, vol. © Graff. Theſaur. com. op. 5. legatum. q. 47. 


That (18) which hath been ſpoken of the Making of an Executor 
(according to my former Advertiſements) may eaſily be applied to a 
Legacy, Mutatis mutandis-: Wherefore, as that Nomination or AC. 
ſignation of an Executor is pure and ſimple, which is made without 
Condition; ſo that Legacy is pure which is given without Con— 
dition. 0 ugh 
Secondly, By the like Application it may appear, that it is not 
material in what Form of Words a Legacy be bequeathed ; ſo that 
the Teſtator's Meaning do appear. Which Meaning is to be prefer. 
* $. noſtra Inſtit. de red before the Propriety of Words, and that not only concerning 
Tega, Goods and Chattels, but alſo concerning Lands and Tenements: For 
further Declaration whereof I have added theſe Examples following, 
which I have borrowed out of a little Book, called The Terms of 
s Verbo Deviſe. TLnmws, Eo; 1 55 
Firſt (19) therefore, if 2 Man do by his Mill deviſe to A. B. all 
his Lands and Tenements. In this Caſe not only all bis Lands and 
Tenements, which the Teſtator hath in Poſſeſſion, do paſs, but thiſe 
alſo evhich be bath in Rerei ſiun by Virtue of this Word Tene- 
ments. 
Item, If Lands be deviſed to a Man to have to him for ever- 
more, or to have to him, and his Aſſigns: In theſe two Caſes, the 
Deviſee ſhall have a Fee-fimple ; whereas if it be given by Fe- 
ment in ſuch Terms, the Fegffee hath but an rug for his Life, 
for a Deviſe made without expreſs Words of Heirs is good even in 
Feb ſimple. „„ 
Item, F a Man deviſe his Land to another, to give or ſell, or do 
therewith at his Pleaſure and Mill, this is Fee-fample. 
Item, 4 Deviſe made to one, and to his Heirs Male, doth make 
an Fftate in Tail; butt if ſuch Words be put in a Deed of Feoffment, 
it fhall be taken in Fee-frmple, becauſe it doth not appear of what 
Dody the Heirs Male fhall be begotten. 
Item, If Lands be given by Deed to A. B. and to the Heirs Malt 
of his Body, who hath Iſſue a Daughter, which Daughter hath. 
Iſſue a Sor and dieth, there the Land ſhall return to the Dor, 
| and the Son of the Daughter ſhali not hate it; becauſe he cannot 
4 convey himſelf by Heirs Male, for his Mother is a Let thereunts. 
ll But otherwiſe it is of ſuch a Deviſe given by Mill, for there the 
| — the Daughter fhall hace it, rather than the Will ſhall be 
i 014, 
| d 21 H. 6 12. Item, If one deviſe tw an Infant in his“ Mother's Womb, it is 4 
good Deciſe, thouzh ſuch a Feaffment, Grant, or Gift be ovid. 


, There 


part V. Of the Forms of Teſtaments. 251 


I * _— 


There is a contrary Judgment in Dyer, and the Reaſon. there gi- Dyer 303. b. 
ven is, becauſe a Child in the Womb is not capable of Taking any 
Thing: But the Lord Chief Juſtice Hale, doubting of this Matter in 
ia Caſe of the ſame Nature, cauſed the Roll of that Caſe in Dyer 1 Lev. 135. 
to be ſearched ; and upon Perufal thereof he found, that it did not 
warrant that Judgment. | 


However, there is a Caſe where ſuch a Deviſe was held good; it Moor 177. 
was thus, (©iz.) The Teſtator deviſed his Lands to two Perſons, 
naming them, and to the Child then in the Womb of his Wife ; and 
this was adjudged a good Deviſe. 

"Tis true, Coke and Doaeridge were of Opinion, where there is Simpſon verſ. South, 
ſuch a Deviſe, and the Child is not born till after the Death of the. Koll. Rep. 110. 
Teſtator, tis void. | . W 

And yet where the Father deviſed a Term for Years 10 bis Sianle verſ. Bater, 
Daughters, and after his Death another Daughter was born : It Moor 220. 
was adjudged, that all Three of them had a Title. 

Anu 19 Car. 2. The Court was divided, whether ſuch a Deviſe Stow verſus Curley, 
was good, or not; and thereupon it was adjourned into the Exche- Ag 1 
quer-Chamber, but the Parties agreed. 1 Lev. 135: S. C. 
Item, If one will that his Son ſhall have his Land after the 
Death of bis Wife, here the Wife of the Deviſor ſhall have the 
Land fart, for Term of her Life. So likewiſe, if a Man deviſe 
bis Goods to his Wife, and that after the Deceaſe of his Wife, his 
Son and Heir (hall have the Houſe where the-Goods are, there the 
Son ſhall not have the Houſe, during the Life of the Wife : For it 
is preſumed that his Intent was, that his Wife ſhould have the 
Houſe alſo for Term of her Life, notepithſtandiug it were not de- 
wiſed unto her by expreſs Words. "+. 

The Teſtator deviſed his Lands to T. S. after the Death of his 1 Vent. 223. 
Hife: Adjudged this was no Deviſe to her by Implication; becauſe 
T. S. was not his Heir at Law; and it might be as reaſonably in- 
tended, that he ſhall have the Lands as the Wife. 

Item, If a Deviſe of Land be made to A. B. and to his Heirs 
Female of his Body begotten. After the Deviſee bath Iſſue a Son 
aud a Daughter, and dieth, here the Daughter ſhall have the 
Land, and not the Son; bowfoever he be the more worthy Perſon, 
and Heir to his Father ; but becauſe the Will of the dead Perſon is, 
that the Daughter ſhall have it; therefore Law and Equity would 
that it ſhould fo be. 5 e „ 

Hereunto it may be added, That if the Teſtator by his laſt Will 
deviſe his Lands to A. B. charging him with a Payment of a Sum 
of Money (being as much, or not as much, as the Land is worth, 
for the Life of the Legatary or Deviſee): In this Caſe he, to whom 
the Land is deviſed, ſhall have an Eſtate of Inheritance by Virtue 
of the ſaid Will, though there be no Mention of Heirs, nor of Aſ- 
ligns, nor for ever, nor any other Words otherwiſe requiſite in a 
Deed, without the which an Eſtate of Inheritance could not paſs ; 
whereby (as alſo by the former Caſes) we may diſcern the Difference, 

and the great Pre-eminence of Wills before, Deeds ; for in the one 
the Law doth reſpe& the Meaning rather than the Words; in the | 
other, the Words rather than the Meaning. Howbeit, If a Man * L. quoniam Indig- 
y his Will deviſe Land in Fee to one, and if he die without Heir, 0g Fn 3 


then ultim. volun, 1. 4. 
tit. 3. Simo de prætis 
Tract. de interp. ule, volun. in locis infnitis. 
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| Fulb. paralele f. 46. then to remain to another in Fee; This is a void Remainder, becauſe 
b. 19 H. 8. 8. one Fee«{imple cannot depend upon another. N 
| Thirdly, Ir may appear by that which hath been faid of an Exe- 
: cutor, that the Legacy is void where the Teſtator hath not Auimum 
n Infra, part 7. . 13. Teſtandi m 8 | | Te : En 
Fourthly, That there be divers Conditions which do not make 
the Legacy conditional“. ee | 
Laſtty, (20) Concerning the Effect of the one and the other, albeit 
otherwi'e the Appointing of an Executor, and the Bequeathing of a 
Legacy do agree in divers Things; yet in this they do differ greatly, 
that is to ſay, An Executor ſimply inſtituted, may as ſoon as the Te- 
„. cum beredes. ff. ſtator is dead, enter to the Goods and Chattels of the Deceaſed *; 
4 f But a (21) Legatary or Deviſee may not of his own Authority take 
de hered. inftituend. the Legacy, and ſerve himſelf, but muſt receive the ſame at the 
On * 8 Hands of the Executor“; the Reaſon is, for that the Executor is 
3 . charged with the Payment of all the Teſtator's Debts, ſo far as the 
? L. 1. quorum le- Goods and Chattels will extend, and the Legacies are not to be paid 
ga. f. I. non da- but of the Reſidue, if any Thing remain %. (22) And the Legatary 
bium, C. de lega. : | . | | 
Perkins, tit. Tela. hath no Remedy by the Common Laws of this Land, for any Le- 
ment. c. 7. fol. 94. gacy of Goods to him bequeathed, if the Executor will not deliver 
Brook, tit. Deviſe, : . + of k Citati 1a. ? 
n.2. the fame: But in this Caſe he muſt take a Citation againſt the Exe- 
4 Perkins ubi ſupra cutor of the "Teſtament, to appear before the Ordinary, or other Ec- 
fe in tit. Deviſes, cleſiaſtical Judge competent, to anſwer him in a Cauſe of Legacy. 
(ubi etiam tradit a- a a : | 
liam cauſam fed par. Notwithſtanding (23) in ſome Caſes the Legatary may be lawfully 
honeſtam fruſtrandi poſſeſſed of his own Legacy, without Delivery thereof to be made 
_ 3 by the Executor: For if there be ſufficient Goods and Chattels in 
rationem aſſignat jus the Hands of the Executor, to pay all the Teſtator's Debts and Le- 
civile, nempe ob de- gacies, and the Legarary is poſſeſſed of the Thing bequeathed, at the 
tractionem falcidiz, . 


que ritlo quam fe Line of the Death of the Teſtator : In this Cafe the Legatary, by 


apud nos debilis fa the Civil Law, may ſtill retain the ſame in his own Hands * ; nei- 
cile elt conjicere, ther is he to deliver the ſame to the Executor, and afterwards to 
quandoquidem nul- | 


les elt falcidiæ lo. receive the ſame again at his Hands; likewiſe, if the Teſtator give 


3 regni noſtri Licence to the Legatary to enter to his Legacy: In this Caſe, the 
Imites. 


r Tract. d Legatary may, without the Privity or Conſent of the Executor, take 
. 983 rep. 4 bo, J , Y . 

Angl. I. 3. c.g. Fitz. his Legacy and keep the ſame ; ſo that there be ſufficient beſides, to 

N. B. brevi de con. qiſcharge the Teſtator's Debts *. Peradventure alſo, in Caſe of ſuch 


te. Dori, Sufficiency of Goods, a certain ſpecial Thing being bequeathed, (as 
14. Plowd. in caf. the Teſtator's riding Horſe, his Books or his Signet) though another 
inter Paramor & perſon than the Executor detain the ſame; the Legatary may as 
Yard. Terms of | : E = y | 

Law, verb. Deviſe. Well by the Laws of this Realm“, as by the Civil Law ?, com- 


: 5 mence Suit againſt the Occupier thereof, and recover the ſame Le- 
vol. 1. Ripa in I.. 1. 


f. quorum bega. n. Sacy * - unleſs this Third Perſon were able to juſtify his Poſſeſſion, 
15. Olden. de action. even againſt the Executor, or againſt the Teſtator himſelf, if he 


n Infra, h. 5, 6. 


claſ. 2. act. 2. fol. were living; for that is a lawful Bar or Exception againſt the Le- Mi 
34. | 10 . 4 | „ ' FER 
: 4 dolo, de reg. gatary alfo ®, But if there be not ſufficient Goods to pay the Teſta- = 
jur. 6. 5 


tor's Debts, or if the Legacy conſiſt in Quantity, or be general, (as 
b WF 8 if the Teſtator bequeath twenty Pounds or a Horſe) the Legatary . 
I * Brook. Abridg. cannot of his own Authority take ſo much of the Teſtator's Mo- 
L tit. Deviſe, n. 630. ney. or any Horſe, Which was the Teſtator's *, without Licence g- 
Y Sichard. in L. z. , . 1 
C. de lega, n. 16. ven by the Teſtator, or Permiſſion of the Executor, nor may bring 


= Ratio eſt quia do- any Action againſt any third Perſon for the ſame Legacy, albeit he 

minium rei legatz | | | Fay 1 T9 
it ftatim poſt mortem Teſtatoris tranſit in legatarium, etiam nondum facta traditione, gloſſ. & DD. in F. in noſtra. 
bi Inſtit. de lega. & in L. a. Titio, ff. de fur. L. fi rem legatam ff. de excep. & præjudic. * Brook, 
{ tit. Deviſe, F. 6. & n. 30. | 
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Jeſs all the Teſtators Goods 7; Finally, If the Legatary be alſo ? Quod autem dixi- 
Executor, then may he, if he will, as Legatary, accept the ſame *. ry cn 8 
But, what if it do not appear whether he did accept the ſame as tionem legatario, pro 
Legatary, or as Exccutor, whether it is preſumed that he did ac- „N legato, 

| IL; A rocedi e- 
cept the fame as Executor, or as Legatary? This Queſtion is elſe- Eda, ed & quani- 


Where abſolved. | tas, vel genus relin- 
| | | | ; 5 E 5 duatur, non compe- 

tit rei vendicatio, Bar. in L. 1. ff. de leg. 1. Sichard. in L. non dubium, C. de lega. niſi forte quantitas, non ut quan- 
titas, ſed ut corpus relinquatur, vel niſi genere relicto, facta fit electio debita, tunc enim idem juris eſt, ipſoque jure 
tranſit rei dominium, ac fi legata fuit ſpecies. Angel. Are. & alii in d. y. m' ra. Inſtit. de lega. Vide ſupra part. 1. 
$. 6. in fin. & quæ ibidem annotantur. = Sichard. in L. non dubium, C. de lega numb. 13. 


$. V. Of a conditional Aſſignation of an Executor. 


1. The chief Points conſiderable about the conditional Aſſignation 
of an Executor. 

2. hen the Afſtenation of the Executor is conditional. 

3. By what Words the Diſpoſition is made conditional. 

4. Of Conditions ſome be neceſſary, ſome impoſſible, ſome indilfe- 
rent or poſſible. 

5. What Conditions be neceſſary. 

6. Two Sorts of neceſſary Conditions. 

7. Of impoſſible Conditions there be divers Kinds. 

8. Impoſſible by Nature. | 

9. Impoſſible by Lazy. 

10. Impoſſible in reſpect of ſome Perſons. 

11. Impoſſible, by reaſon of Contrariety or Perplexity, 

12. Poſſible Conditions are thoſe which are indifferent betwix! 
neceſſary and impoſſible. = 708 . 

13. Of Poſſible Conditions, ſome be arbitrary, ſome caſual, ſome 
mixt. 5 

14. Item, Of Poſſible Conditions, ſome conſiſt in chancing, ſome iu 

| doing, ſome in giving. : 0 
15. Of Conditions ſome are affirmative, and ſome negative, 


Oncerning a (1) conditional Aſſignation or Nomination of an | 

Executor, I thought good to deliver firſt, Nhat it is *? Se- Eod. 5. n. 2. 
condly, What Manner. of Words do make the Diſpoſition to be | 
conditional © Thirdly, How many Kinds of Conditions there le f 2 - 0 
Fourthly, Nhat is the Efett of a conditional Aſſignation of an, © 
Executor *> Fifth 18 e ee Te : Infra eadem part. 
c nutor itthly, I have examined certain Vneſtions, not imper- 5. 6. 
tinent hereunto . 5 | * Infra ead. F. 7, 8, 


The Aſſignation (2) of an Executor is conditional, when the 9; cum ſequen. uſque 


Teſtator doth not make his Executor ſimply, but doth add ſome . 


Quality to the Aſſignation, whereby the Effect of the Diſpoſition is 
ſuſpended or hindered, and dependeth upon ſome future Event f As * Sichard. in Rub. de 
tor Example, the Teſtator maketh A. B. bis Executor, if his Ship _ 2 8 
ſhall return from Fenice. | SEED n knees. 

Divers (3) Words there be, whereby the Diſpoſition of the Teſta- 
tor is made conditional. Firſt and principally, by this Word (FFs) # Bar. in L. 1. de 
as in the former Example. By this Word alſo (when) the Diſpoſi- cond. & demon. f. 
tion is ſometimes made conditional ; namely, when it is joined to a u A - Kos wa 
Verb of the future Tenſe. As I make 4. B. my Executor, or give we 

him One hundred Pounds, when he ſhall be of the Age of Twen- 
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aan & üb . Of (7). impoſſible Conditions, there be four Sorts *; 
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b Sichard, in Rub. de ty-one Years b, or when he ſhall be married . Sometimes by this 


* e 8 de Word (wwhiles;) as, I make my Wife Exccutrix, or give her a hun- 


——_—— 


cond. & demon ff n.8, dred Pounds, whiles ſhe ſhall abide with my Children; for it is in ef. 
4 * % 294 * Ve fect, as though the Teſtator had ſaid, If ſhe abide *. Alfo by theſes 


de ſucceff, progreſſ. Words{zwhenſoever 3 wher efoever ) the Diſpoſition is made conditional', 
1.3. $.29. n.3.in fin. ſometimes alſo by theſe Words (which, what Perſon, whoſoever . 
& Sichard. in d. Rub. | * „ 5 7j 
Bar. in I., ſi Titio f. à8, I make him my Executor, or give him a hundred Pounds, who 
quando dies lega. ſhall marry my Daughter“; ſometimes the ablatize Caſe aſolute 
ig 1 doth infer a Condition, as (my Son being dead) I make 4. B. m 
$. fn. de leg. 2. | Executor“; in which Cafe, not only A. B. is aſſigned conditionally, 
Sichard. ubi ſupra. that is to ſay, If the Teſtator's Son be dead, but alſo the Teſtator's 


m Sichard. in 


3 0 Son, if he be living, is preſumed to be aſſigned during his Life. 
n Ripa in L. centu- Divers other Words there be, whereby the Diſpoſition 1s made con- 


rio ff. de vulg. & pu- ditional . A p | . 
=" + Sans Ip: 1g „wherein Partolus“ hath not only taken great Pains, but 


Dyer, fol. 74. n. 16. hath alſo been at ſome Coſt (as it ſhonld ſeem) in making a great 
© Ripa. ubi ſupra A- Feaſt, marſhalling together all ſuch Nouns, Pronouns, Verbs, Ge. 
ag og 15 : F 7: which make the Diſpoſition conditional, to whom I refer the Reader 
cond. & demon. fl. to be ſatisfied. | 


Vo as Manifold (4) are the Diviſions of Conditions , but the plaineſt 
ide Sichard. in 0 ; : : I s 
Rub. de Inſt. & ſub And fitteſt for this Treatiſe J ſuppoſe to be this, viz. Of Conditions, 
C. a quo multifariam ſome be neceſſary, ſome impoſſible, ſome poſſible © or indifferent. 


dividitur conditio, | 


1. In tacitam & expreſſam, quarum deinde utraque ſpecies in tres ſpecies ſubdividitur. Tacita nimirum (ait) ex diſpo- 
ſitione vel naturæ, vel juris, vel teſtatoris ſuboritur z expreſſa autem, aut eſt neceſſaria, aut impoſſibilis, aut indefferens, 


ſeu poſlibilis. Et harum rurſus quælibet ſpecies multiplex quas ego ſpecies in hoc 5. explicavi. r Sichard, in d. 
Rub. | 


Of neceſſary (5) Conditions, ſome may be ſo termed, in reſpe&t 


* Bar. in L. 1. de gf ths | $ 1 
„ Fadi, ſome in reſpect of Law *, By neceſſary Conditions, in re- 


8 ſpect of Fact, I underſtand thoſe Conditions, whereof there is a cer- 
ult. vol. lib. 10. tit. 5. tain and infallible natural Cauſe, by Force whereof the Condition 
muſt neceſſarily follow: As if the Teſtator make 4. B. his Execu- 

dor, or give him a hundred Pounds, if the Sun ſhall riſe the next 

; Pool 28282 Day *. Of (6) this kind of neceſſary Conditions there be two Sorts ®, 
a ke” 1 lome are certain in every natural Reſpect, that is to ſay, It is not 
Alex. conſil. 59. n. Only certain, that the Condition will follow, but alſo when; as in 
ub Bel vichad the former Example of the Riſing of the Sun. And ſome again 
« Tu ſi placeat (Ju- are certain, but not in every Reſpect; as when the Teſtator maketh 


ſtinianiſta) videas 4, B. his Executor, if his Son ſhall die, or when his Son ſhall die; 


Bald. in d. L. ſi. pu- 3 . wy | i 
— ws Py for albeit, it be certain, that every Man muſt die; yet when, where, 


cond. ubi poſt gloff. OF how, it is uncertain . By neceſſary Conditions ſo termed in re- 


ponit tria exempla ſpect of Lato, I underſtand all ſuch Conditions, which the Law re- 


neceſſariæ conditio- . k : 
nis; unum neceſſita. QUITeth in every Act, albeit the ſame were not expreſſed. As for 


tis futurz ſecundum Example, the Teſtator faith, I make 4. P. my Executor, if he will 


naturam, veluti tf ; | . : . a 
ing nga iv oe intermeddle therewith 7; or I give 4. B. a hundred Pounds, if he 


ſitatis futurz ſecun- Will“. This kind of neceſſary Condition is ſometimes expreſſed by 


dum fidem catholi- the Teſtator, and ſometimes not expreſſed *. 
cam, ut fi Antichri- | 


ſtus natus fuerit ; tertium neceſſitatis præſentis, veluti ſi non tetigero ccelum digito. * Sichard. in d. Rub. de 
Inſtit. & ſub. C. Y Graff. Theſaur. com. op. F. legatum. q. 47. L. hæc verba. de leg. 1. ff. 2 L. fi ita 
F. illi ff. de leg. 1. = DD. in d. L. c. hæc verba. | | | 3 


d Sichard. in d. Rub. in the firſt 


3 


cui adde Zaſium in Sort (8) are contained thoſe whereunto Nature is an Impediment. 
L. impoſlibilis, de For Example; the Teſtator maketh 4. B. his Executor, or giveth 
him a hundred Pounds, if he touch the Skies with his Finger; or if 
4 | he 


verb. ob. off. 


. rr 


3 
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1 | the Water in the Sea® In (9) the ſecond Sort are 
- hd Fo Conditions which be centrary to Law or good 
1 As for Example; The Teſtator maketh 4. B. his Execu- 
0 * viveth him a hundred Pounds, if he murder ſuch a Man, or 
* e, fich a Woman ©; this Condition is unlawful and unho- 
neſt, and conſequently to be deemed unpoſſible: Law \ 
have us to think every Thing impoſſible to be done, which is un- 


© F. Impoſſibilis, In- 
ſtitut. de hered. in- 
ſtituend. & Minſing. 
ibid. L. impoſſibilis, 
ff. de verb. ob. & 
Bar. ac alii ibid. 

d Minſing 
For the Law would Impoſſibilis & DD. 
in d. L. impoſſibilis. 
* L. ſi filius ff. de 


in d. 6. 


lawful to be done ©; hereupon it is faid, Ia poſſimns quod de jure cond. Inſtitut 


. | . 1 

199 if every Thing unlawful were alſo impoſſible. In (10) 
10. third Sort are” e theſe Conditions, which albeit they 
ate not otherwiſe utterly impoſſible, in reſpect of Nature, or of 
Low, yet in reſpect of the Perſon, are ſo hard, that they ſeem im. 


poſſible ; as if the Teſtator make 4. B. his Executor, if he ſhall 


In (11) * Sichard. ind. Rub, 
de Inſtit. & ſub. C. 


the King's Daughter, he being but a baſe Subject '“. | 
oa Ee: goin Oe contained thoſe Conditions, which by Reaſon of 
Contrariety or repugnant Perplexity be impoſſible, or incompatible *; 
as if the Teſtator ſay, If my Son be Executor, 1 make my Daughter 


my only Executrix; and if my Daughter be Executrix, I will that 
my Son be ſole Executor. 


FDBD Wd Li 
fins. 


Minſing. in d. F. im- 
poſſibilis, Zaſ. in d. 
L. impoſſibilis ff. de 
verb. ob. 


b L. fi Titius ff. de 


cond. Inſtit. 
1D. L. & Titins. 


Minſing. in d. 5. impoſſibilis. 


12) Conditions are thoſe which are, as it were, in the 
„ and impoſſible Conditions, and which are 
indiferent, either to be, or not to be ®, Of (13) poſſible Condi- 
tions, ſome are termed caſual, ſome arbitrary, and ſome are ſaid 
to be mixt Conditidqns l. Caſual Conditions are thoſe whercof the 
Event is uncertain, in reſpe& of humane Knowledge“; As for Ex- 
ample ; the Teſtator doth make 4. B. his Executor, or give him a 
hundred Pounds, if the King of Hain die this Year ". Arbitrary 
Conditions are thoſe which the Law eſteemeth to be in his Power, 
on whom the Condition is impoſed “: As for Example; the Teſta- 
tor maketh A. B. his Executor, or giveth him a hundred Pounds, 
if he ſhall go to the Church *. Mixt Conditions are thoſe which 
are partly arbitrary, and partly caſual , or partly in his Power, 
on whom the Condition is impoſed, and partly in the Power of ſome 
other: As for Example; the Teſtator maketh 4. B. his Executor, 
or giveth him a hundred Pounds, if he marry the Teſtators Daugh- 
ter. Furthermore (14) of poſſible Conditions, ſome conſiſt in chau- 
cixg, ſome in giving, and ſome in doing. Finally, (15) Of Con- 

ditions, ſome be „ A ſome negative *, the Uſe of all which 
Diſtinctions doth hereafter inſue *. 


* L. in facto ff. de cond. & demon. D. L. in facto. 


g. VI. Of the Effect of a conditional Diſpoſition. 


1. Divers and contrary Effects of Conditions. _ 

2. 1200 Rules, where the Former is, that neceſſary and impoſſible 

Cynditions do not ſuſpend the Effect of the Diſpoſition. 

3. Examples of this former Rule. By 5 

4. The ſecond Rule is, That poſſible Conditions do ſuſpend the 
Effect of the Diſpoſation. | 

5. Example of the ſame Rule. 3 


& Sichard. in Ruh. 
de Inſtit. & ſub. C. 
n. 9. 

1 L. unic. 6. fin au- 
tem C. de ead. tol. 
Bar. in L. 1. de In- 
ſtit. & ſub. C. Man- 
tic. de conject. ult. 


vol. lib. 10. tit. 5. 


n. 3. Weſenb. in 
titꝰ de cond, Inſtit. ff. 
m Spiegel. Lexic. 


verb. fortuitum. 


" Minſing. in g. pen. 
Inſt. de hæred. In- 


ſtit. | 

o Sichard. in d. Rub. 
Vigl. & Minſing. 
in 9. pen. de hæred. 
Inſtit. | 
Þ Jaſ. in L. ſi filius 
a patre. ff. delib. & 
poſthu. n. 1. 

4 Bar. in L. 1. de 
Inſt. & ſub. C. 


* Infta eadem part. 5. prox. cum ſequen. uſque ad 5. 16. 
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Of the Forms of Teſtaments. 


Part IV. 


6. Corditions partly certain, and partly uncertain, do (u 
the Effet + he Diſpoſition. ene Paſpend 
7. Neceſſary Conditions being otherwiſe expreſſed than under ſtod 
ſuſpend the Effect of the Diſpoſition. OO 
8. Impoſſible Conditions, which the Teſtator ſuppoſed to be Poſſible 
do ſuſpend the Effect of the Diſpoſition. 5 
9. Dizers Reſtraints of this laſt Poſition, being the fourth Limi. 
1725 of 1 * Raule. ine impoſſible, 4 
10. Fery bard Conditions, or almoſt impoſſible, do ſuſpend the Ef. 
felt of the Diſpoſition. | "op F 


11. A Reftraint of this laſt Poſition, being the fifth Limitation, 


ſelves, but make void the Diſpoſition. 


13. A Reſtraint of this laſt Concluſion, being the fixth Limi- 


tation. 


14. Conditions which become impoſſible, being at the firſt Poſſible, 


do hinder the Effect of the Diſpoſition. 


15. A Reſtraint of this Concluſion, being the ſeventh Limitation 


of the former Rule. 


1 16. The Condition which is both impoſſible and unboneſt, maketh 


void the Diſpoſition. 


17. Conditions which be impoſſible, by Reaſon of Repugnancy, 


make void the Diſpoſition. 

18, A Reſtraint of this laſt Limitation. Hin 

19. Poſſible Conditions do ſuſpend the Efeft of the Diſpoſition, 
until they be accompliſhed. | 

20. Divers Limitations of this Poſition being the ſecond Rule. 

21. 4 further Conſideration of the former Concliſions, together 
with other Oueſitons. LP. 


; 'HE (1) Diverſity of Conditions breedeth many and contrary Ef- 


fects. For ſometimes, he that is appointed Executor conditio- 


nally, or to whom any Legacy is given conditionally, is not to be 
admitted to the Executorſhip, nor can effectually demand the Lega- 
cy, until the Condition be accompliſhed. And again, ſometimes he 


that is named Executor, or to whom any Thing is bequeathed upon 


Condition, may preſently be admitted to the Executorſhip, or de- 
mand the Legacy, though the Condition be not yet accompliſhed, or 
as though no Condition at all were expreſſed. 1 cnc 

W herefore, that we may know when the Condition is to be firlt 

accompliſhed, before the Executor can be admitted, or the Legatary 
demand his Legacy ; and contrariwiſe, when the Executor may be 
admitted, or the Legatary make his Demand before the Accompliſh- 
ment of the Condition, I thought good to deliver two Rules, with 

: their Limitations. | — 

The (2) former Rule is this, Men the Condition is extream, that 
is to ſay, Either neceſſary or impoſſible, ſuch Condition hindereth nt 
the Executor nor Legatary, but that he may be admitted to the Exe- 

cutorſhip, or recover the Legacy ; as if ſuch had not been at all ex- 
. fi pupiltus, $. 9refſed ®. For Example, (3) the Teſtator doth make thee his Execu- 
2 2 tor, or doth give thee a hundred Pounds, if the Sun ſhall ariſe upon 
L. See., fea. bo | Eaſter- 


cond. indeb. L. Ju- | | | 
lianus de jure, de lib. L. hæres meus de cond. & demon. L. 1. L. conditiones L. filius, L. quandam L. mulier de con- 


dit. Inſtitut. ff. L. reprehendenda, de Inſtit. & ſub C. $. impoſſibilis, Inſt. de hæred. Inſtit. 


12. Impoſſible Conditions negatively conceived, are not void them- 
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Eaſter-· day x or the Teſtator doth make thee his Executor, or giveth At es Call in 
thee a hundred Pounds, if thou ſhalt drink up all the Water in the qui {ub dondit. ö. 


* 7 qui ſub condit. Si- 
Sea 7: Both theſe Conditions are extream, the one neceſſary, the other chard. in Rub. de 


impoſſible ; and therefore in theſe two Caſes thou mayſt be admitted tit. & ſub. C. n. 7. 


in the | | „ Minſing. in g. im- 
Executor, or obtain the Legacy; as if the Diſpoſition had been ſim- poſſbilie” is 4 


or without any ſuch Condition *, 7 5 red, Inſtit. 
he (4) ſecond Rule is this, Ihen the Condition is not extream, ee 
Mut indifferent or poſſible, then the ſame Condition muſt firſt be ſatis- 


pie, 
1 


fied before the Executor can be admitted, or the Legatary recover 


his Legacy *. For Example, (5) the Teſtator doth make thee his « x, qui hared. ds 
Executor, or doth give thee a hundred Pounds, if his Ship ſhall re- condit. & demon. L. 
turn from Venice. This Condition is indifferent, neither neceſſary nor TO OT os 
impoſſible *. In the mean Time therefore, until the ſame Condition Teſta. L. cederediem 
be extant, thou canſt neither be Executor, nor obtain the Legacy by de verb. fig. f Graff: 


Force of that Diſpoſition *. Jo return to the former Rule, the ſame my * „ 


is diverſly limited or reſtrained. 5 tis, de interp. ult. 
| | h vol. lib. 5. interp. 2. 
dub. 2. fol. 66. n. 109. » Minſing. in $. hæres Inſt. de hæred. Inſtit. © D. L. qui hared. & ibi Gloſſ. 


Bar. & alii. 


The firſt Limitation thereof may be this, that albeit (6) that Con- 
dition which by Courſe of Nature muſt needs follow, is accounted as 
it were already accompliſhed by Reaſon of the infallible Certainty; 
yet when the Condition is not in every Reſpect certain, but certain 
and uncertain in divers Reſpects: As for Example; the Teſtator ma- 
keth A. B. his Executor, or giveth him a hundred Pounds, if, or, n 
when his Son ſhall die.  Howſoever this Condition be certain in Mane ere 
reſpect of Death, becauſe it js not certain in reſpect of the Time of 6 morietur, vel cum 
his Death; therefore in the mean Time, the Executor or Legatary, 588 e Our 

| . „ . 5 . ; ar. Caſtr. & Alex, 
where there is ſuch a Condition, cannot obtain the Executorſhip CT in L. extraneum, L. 
Legacy, but muſt expect the Event of the Condition e. 1. C. de hæred. In- 


ſtit. quor* opinio com- 


munis eſt, ait Alex. in d. L. extraneum, licet ſecus ſit in contractibus. © Paul. de Caſtr. & Jal. in d. L. extra- 


neum. Sichard. in d. Rub. de Inſtit. & ſub. C. 


Another (7) Limitation to the former Rule is this; although the 
Diſpoſition be not made conditional by expreſſing of that Condition, 
which by the Law is neceſſarily underſtood . Nevertheleſs, if the“ L. hxc verba, ff. 
Condition be expreſſed in other Manner than is underſtood, the Diſ- * 
polition is thereby made conditional s; ſo that in the mean Time, the # L. ſi ita, $. illi fr 
Effect thereof is ſuſpended. As for Example; the Teſtator faith, J de leg. 1. . 
give to 4. B. twenty Pounds if he will b. In which Caſe, except » D. 5. illi, ibi, fl 
the Legatary do by ſome Means declare his Willingneſs, the Legacy vo, id . © fe 
s not due; and if he die in the mean Time, before he have declared“ 3 
his Willingneſs, the Legacy is not transferred to the Executor or Ad- 


miniſtrator of the Legatary *; whereas, if no ſuch Condition had Jaſ. & alli in d. f. 


been expreſſes, but that the Legacy had been left ſimply, then albeit ii., Qzie ramen, 


. 5 : 8 iſto ſiquidem caſu di- 
the Legatary had died, not knowing of the ſaid Bequeſt, his Execu— ns tg ee Pa. 


tors or Adminiſtrators might have obtained the ſame *. pienſ. in forma libel- 
| eee | | | | li, pro legat. rei ſin- 
gular. fol. 45 5. k Bar. Zaſ. & alii in d. L. hæc verba, ff. de lega. 1. 


Che third L. imitation is, When it doth appear to be the Teſtator's 
ee by the Expreſſing of the ſaid neceſſary Condition, to make 1 Graff Theur com. 
de Diſpoſition conditional .. pp h. legatum, q. 4. 
| ubi etiam oſtenditur quomodo appareat hujuſmodi teſtatoris voluntas. 
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The Fourth is, That (8) although the impoſſible Conditions, whe. 

ther they be impoſſible by Nature or by Law, do not hinder the Ef. 

fect of the Diſpoſition, being reputed as if they were not written ng; 

* L. 3. ff. decond. uttered v. Nevertheleſs, if the Teſtator did ſuppoſe the ſame Condi. 
1 _ tion to be poffible or lawful, then is not the Condition void, but the 
red. Inftit. Gro, Diſpoſition whereunto it is added“. As for Example; the Teſtator 


Theſaur. com. op. maketh A. B. his Executor, or giveth him a hundred Pounds, if he 
$. legatum, q. 50. | | 


3 L. Kro nag marry his, the Teſtator's Daughter, ſuppoſing her to be living, where. 


. Le cond. indebit. as ſhe is dead; in this Caſe the Condition is impoſſible, for the Lega- 
| tary cannot marry a dead Woman: And yet nevertheleſs, becauſe the 
Teſtator did think her to be living, and ſo the Condition, to be pol. 

ſible, J. B. cannot be Executor, nor obtain the Legacy; for it is not 

likely, that the Teſtator would have made him Executor, or have 

| given him a hundred Pounds, if he had known or believed his Daugh- 
* DD. in d. L. fer- ter to have been dead. Howbeit (9) there be divers Caſes wherein 
vo manumiſo. the Diſpoſition is not void, by Reaſon of an impoſſible Condition, 
9 which the Teſtator did account poſſible and lawful ; but the Condi. 
tion it ſelf is void, howſoever it ſeemed poſſible in the Opinion of the 

Teſtator. One is, where the Condition may be accompliſhed by 

8 ſome equivalent Means, though not in the ſame Manner deſcribed in 

* L. hujuſmodi. $. the Diſpoſition v: Another Caſe is, when the Teſtator after the Ma- 


{i ita cui. ff. de leg. age FRMk, l the a | 
| Bar. in I. 1. 4c king of his Will, underſtanding the Condition to be impoſfible, did 


cond. & demon. ff. nevertheleſs confirm his Will by Codicils 2. The like is, when the 


Jaſ. in d. L. fiita. RR AN os n 
1 Teſtator was doubtful whether the Condition were poſſible or no", or 


a Jaf. in d. L. ſetvo. the Bequeſt were in Favour of Liberty *, or in favorem pie can ,, 


manumifl. Are. in When the Teſtator doth bequeath any Thing to be imployed to godly 


wy e de ver. Uſes ; for then the Condition, which he ſuppoſed poſſible, is rejected, 


Bar. in L. ab om- and the Diſpoſition available, as pure and {imple *, 
ni bus, 5. in teſt. de | 


leg. 1. Are. in L. impoſſibilis de verb. ob. Jaſ. in d. L. ſervo; manumiff. de cond. indeb. 85. U. civitaten 


$. falſum juncta gloſſ. de condit. & demon. L. cum Stichus, de ſtat. lib. ff. & Jaſ. in de L. ſervo. 1 Bald. 
in L. 1. C. de com. ſervo. manumiſſ. Bar. in L. proxime, S. L. de his qu in teſta. del. ff. & clarius per Jaſ, in 
d. L. ſervo manumiſſ. 1 | 85 | 


The Fifth is, when the (10) Condition is not utterly impoſlible, 
but very hard, and as it were impoſſible to be performed by him, on 
whom it is impoſed. In which Caſe it ſeemeth to be the Purpoſe 
of the Teſtator, that the Party ſhall reap no Benefit by that Diſpo- 
ſition ; otherwiſe the Teſtator would not have impoſed ſo hard and 

* Sichard. in Rub. difficult a Condition“: And therefore in this Caſe, the Condition 
ve Init. & &b. ©. doth ſuſpend the Effect of the Diſpoſition, until the Condition per- 
poſſibils lad, de haps be accompliſhed *. Notwithſtanding, (11) if the Condition 
hzred. inſtituend. be impoſſible only in Reſpect of the Shortneſs of the Time preſcri- 
: * _ 5 bed by the Teſtator; as if he make A. B. his Executor, or give 
continuus 6. Illad, him an hundred Pounds, if he do ere& a Monument within three 
de verb. off ff. Days after his Death; in this Cafe the Condition hurteth not “, for 
6 4 Bug boy that it reſpecteth the Execution, and not the Subſtance of the Will. 

And it is to be underſtood, that the Teſtator would have it performed 


z Jaf. Lanc. Dec. with as great Expedition as is poſlible *. | 
& aliid. $. 1. Zaſ. | | | 
in L. continuus, & illud. de ver. ob. ff. 


The Sixth is, When (12) the impoſſible Condition is conceived ne- 
gatively, for then it is not accounted as if it were void it ſelf, (as 15 
the affirmative impoſſible Condition) but it maketh void the Diſpoſition 
whereunto it is adjoined. As for Example; the Teſtator carer 
— IO N 5 
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his Executor, to whom he hath alſo given the Reſidue of his Goods, 
that if he do not touch the Skies with his Finger, or do not kill his 
Father, then to pay to 4. B. an hundred Pounds; in this Cafe the 
Legacy is void. The Reafon is, becauſe the Executor who other- * 5. L. ultim, Inſti, 
wiſe ſhould have the ſame Thing bequeathed, is not to be puniſhed 4k bogs. 6 L.ab 
for not doing that Thing which is impoſſible or unhoneſt to be done“. L. unic. C. de his 
But (13) if the negative impoſſible Condition be not ſet down in Way que Pee. nomine. 
of Penalty, but ſimply, the Diſpoſition is not void, but taketh Effect „. jnftit lega 4 
preſently. As for Example; the Teſtator maketh 4. B. his Execu- ſtren. in d. L. unie. 
tor, or giveth him a hundred Pounds, if he doth not drink up all C. de his Fan. 


the Water in the Sea: In this Caſe (if any were fo fooliſh as to add 


any ſuch Condition) the Effect of the Diſpoſition is not hindered, 
and ſo A. B. is to be admitted Executor, or may obtain the Legacy, 1. impoſlbilis, de 


as if no Condition were expreſled ©. verb. ob. ff. Bar. & 
alii in eand. L. Paul. de Caſtr. in d. L. unic. quem videas. 


The ſeventh Limitation is, When (14) the Condition was not im- 
poſſible at the firſt, but becometh impoſſible afterwards ; for then it 
is not void, but maketh the Diſpoſition void. For Example; the Te- 
ſtator maketh 4. B. his Executor, or giveth him a hundred Pounds, 
if he marry his, the Teſtator's Daughter; afterwards, and before 
Marriage, this Woman dieth, whereby the Condition is made impoſ- 
ſible. In this Caſe the Condition, although now impoſlible, is not 
void, but maketh void the Diſpoſition ; and fo A. B. cannot be Exe- 
cutor, nor obtain the Legacy by Virtue of ſuch Diſpoſition . But 
(15) if the Woman were not dead, but did refuſe to be married, and“ Mantic. de conject. 


a | is 4 | ult. vol. lib. 11. tit. 
ſo the Condition became, as it were, impoſlible, for lack of her Con- 6. n. os. Noh. 


ſent. In this Cate the Diſpoſition was not void, and ſo he might be de præſump. lib. 4. 


admitted to the Executorſhip, or obtain the Legacy, as if no Condi- ſol. 796- Qui hanc 
concluſionem & ex- 


tion had been impoſed, or rather as if the ſame had been accompliſh- tendit & reſtringit 


ed; as elſewhere © is more fully declared. ibidem, n. 40. cum 
| | ſequen. Vide in ea- 


dem part. 6. 8. in fin. | © Infra eadem part. h. 8. 


The Eighth is, When (16) the Condition is both impoſſible and 
unhoneſt, for then the Diſpoſition is thereby void; and that in Diſ- 


favour of the Teſtator, who added ſuch a Condition *: Whereas if * Bald. in L. fi pa- 
ter. de Inſtit. & ſub, 


the Condition had been only impoſſible or unlawful; the Diſpoſition C. n. 


had been good, and that in Favour of the Teſtament 8. * Gloſſ. in 9. im- 
0 poſlibilis, Inſtit. de 


hecred. Inſt. aliud autem in contractibus obtiner. 


The Ninth is, When the Condition is impoſſible by Reaſon of 
Perplexity, whereof there is Example before; for then the Diſpoſition 


is void k. b L. ubi repugnau- 


tia de reg. jur. ff. 


& ibi Cagnol. Im | gloff. in d. $. impoſtbili | & 1. chi 
tradidit — * reg __ in d. 5. impoſſibilis, adde Petr. Duen. Tratt. reg. & fal. yd. conditio. ubi 


The Tenth is, When (17) the Condition is repugnant to the Na- 
ture of the Diſpoſition, as in captious Diſpoſitions, whereof I have 
ſpoken hereafter more at large . Notwithſtanding, (18) if the Re- Infra eadem part. 
pugnancy be not in ſuch Sort, but that it may be reconciled, it hurt- 5.11. 
NI not the Diſpoſition k. And therefore, if the Executor do name * Cagnol. in d. I. 
ro: Executors, (for Example) his Son and his Daughter, with a Con- = , " 
tion that his Daughter do not adminiſter : Albeit here ſeem a Re- © 
| pugnancy 
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F. prox. ciſely, and ad unguem. 
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Infra ead. part. $.9. the Accompliſhment of the Condition by entring into Bond*, 
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pugnancy in the Aſſignation of the Daughter, for that it is the Office 
of every Executor to adminiſter, yet becauſe the ſame: may be recon. 
ciled, the Daughter is to be admitted to the Executorſhip, namely, tg 


ur proſecute any Action, though not to adminiſter further of any Goods 
4 Win = whereof they are in Poſſeſſion, or which ſhall after be by Action ſo 


H. 8. Dyer, fol. 4. recovered |. | { 
The Eleventh Limitation is, When the  unhoneſt Condition is re. 
e- rg & ferred to the Time paſt, for then it is not rejected, but doth either 
Ext kf A #5 preſently confirm or infirm v the Effect of the Diſpoſition, | 
Now, that we have ſeen the Limitations of the firſt Rule, let us 


take a View of the Limitations of the ſecond Rule, which is t 
Ihen (19) the Condition is poſſible, the Effect of the Diſpoſition is 
ſuſpended, until the Condition be accomplifhed. So that he which 
is made Executor, or to whom any Thing is bequeathed under ſuch 

Condition, cannot be admitted to the Executorſhip, nor obtain the 


J. qui hzred. de Legacy in the mean Time“: Inſomuch, that it is not enough to 


cond. & demon. L. 


L. perform the Condition by any other equivalent Meat! ; 
fi quis ſub condition. | y 97 8 ans, but t muſt 


hat, 


teſla. L. cædere diem. Without varying in any one Jot'. 
de ver. ſig. ff. Graſſ. | 


Theſaur. com. op. F. legatum, q. 5 2. Simo de Prætis, de interp. ult. vol. lib. 5. interp. 2. dub. 2. n. 109. 
heredi. L. Menius, de cond. & demon. f. | 


fs qui 
The firſt Limitation of the ſecend Rule is this, (20) When it doth 

not ſtand by the Executor or Legatary, wherefore the Condition is 
C. Imputari de reg. not performed; for then it is accounted to be accompliſhed?, An- 
jur. lib. 6. other Limitation 1s this, When the Condition is negative; for there 
the Executor or Legatary, may, in the mean Time, be admitted to 

; the Executorſhip, or recover the Legacy, entring firſt into Bond to 

th. Mn” 2 wake Reſtitution, if the Condition be not performed. 

3 he third Limitation is, When the Condition was once 
de vulg. ſub. pliſhed, though it do not continue”, 


„L. flius, ff. de cand. The fourth Limitation is, when the Condition is poſſible, in re- 


inſtit. ſupra eadem ſpect of Fact, but not lawful *, | 
part. §. 5- But (21) foraſmuch as none of theſe Concluſions do proceed ſimply 


or indiſtinctly, I thought good to examine every of them ſeverally, 
and at large, namely. 


5 Firſt, Whether every poſſible Condition ought to be obſerved pre- 


accon- 


Secondly, Whether it be ſufficient for the Executor or Legatary, 
that it ſtand not by them, wherefore the Condition is not accom- 
u Infra ead. part. $.8. plithed , | | | | RES EW 
Thirdly, When, and in what Cafes the Executor or Legatary is 
to be admitted to the Executorſhip, or may obtain his Legacy before 


6 Fourthly, Whether it be ſufficient that the Condition was once 
gg performed, though it do not fo endure?. 1 

Fiſthly, Whereas it may be doubted of divers Conditions, whe— 
3 ther they be lawful, or no; I have declared how far the ſame be 
6-11, 12,13, lawful, or unlawful*. . 

Unto the which Queſtions, I have alſo added theſe following. 
5 Within what Time the Condition may, or muſt be accompliſhed, 
ET. wuen no certain Time is limited by the Teſtator *. 


Then how that uſual Condition (If he die wwithout Iſſue) is to be 


> Infra eadem part. underſtood, or when it is ſaid to be accompliſhed®. 
$. 15. 3 | . | 


* 


Finally, 


. 
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Finally, What Order is to be taken concerning the Adminiſtration 
or Poſſeſſion of the Goods of the Deceaſed, whilſt the Condition of 
the Inſtitution of the Executor dependeth unaccompliſhed®. 


VII. Whether every poſſible Condition ought to be 
oblerved preciſely. 


Z I. Conditions are of a ftrift Interpretation. 
72H 2. Conditions inducing a Form, are to be obſerved preciſely. 


6. He in whoſe Favour the Condition is made, may conſent 10 
other Means. . 
7. The Condition of Payment to be made to the Inſant, is ſatiſ- 
| fied by Payment to the Tutor. = 
8. In Subſtitutions it ſufficerh, that the Condition be effetted by 
other equivalent Means. 


to be preciſely obſerved. e 
10. Ihether the Condition may be performed by another Perſon, 
than him that is named in the Condition. 


not to be obſerved. _ 


Oraſmuch (1) as Conditions are ſaid to be of a ftri& Interpreta- 
tion, and to induce a Form to every Diſpoſition, whereunto 
they are joined*®; unto which Form nothing may be added, nothing 
detracted, nothing altered . Therefore it is holden for a Rule, that 
(2) every poſſible Condition ought to be preciſely obſerved®: Nei- 
ther is it ſuſficient (but in ſome Caſes) to accompliſh the ſame by any 
other Means, or in any other Manner than 1s preſcribed. For Ex- 
ample ; (3) the Teſtator maketh T. S. his Executor, or giveth him 
a hundred Pounds, if he ſhal} give to A. B. ten Pounds; and J. S. 
not knowing of the Teſtators Will, doth of Compaſſion or good 
Will, give ten Pounds to 4. B. becauſe poor, and he is rich. In 
this Cate T.S. ſhall not be reputed to have accompliſhed the Con- 
dition, becauſe he being ignorant of the Diſpoſition, did it not with 


did firſt know of the Condition, he will be preſumed to have given 
he en Pounds with a Mind to perform the Condition, unleſs the con- 
'rary do appear*; ſo that it is not neceſſary to proteſt, or to affirm 
»y Words, that T. S. did give the ten Pounds with a Mind or Intent 
to perform the Condition, ſeeing the ſame is preſumed, unleſs the 
contrary be proved®, Another Example to the ſame Effect is this; 
The Feſtator maketh 7. §. his Executor, or giveth him a hundred 
Pounds, if he pay ten Pounds to C. D. before a certain Time, within 
which Time C. D. dieth, and T. S. payeth the ſame ten Pounds with- 
in the J'ime, to the Executor or Adminiſtrator of C TD. In this Caſe 
the Condition is not ſaid to be performed, and ſo T. S. cannot be 
F-xccu:or, nor obtain the Legacy of a hundred Pounds, becauſe he 
r | did 


a Mind or Purpoſe to ſatisfy the Condition k: Nevertheleſs, if T. S. 


© Infra eadem part 
5. 16. 


| 3. Examples hereof. | 
| a. When the Teftator doth reſpect the End, it skilleth not of the 
Means. N | 
5. Voluntary Conditions are to be obſerved preciſely, not neceſſary 
Conditions. 


9. In Favour of Liberty, or of godly Uſes, the Condition need not 


11. here the Law alloweith other Means, the preciſe Form need 


d Michael. Grafl. 
Theſaur. com. op. 9. 
legatum, q. 52. n. 1. 


© Bald. in Authen. ut 


liceat, C. quando 


Mul. Tut. Offic. 


Fung. Tiraquel. de 
retract. <. 1. gloſl. 
21. n. 13. 

f Tiraquel. de retract. 
ni. t 
Peckius in c. cum 
nom. de reg. jur in 
6. n. 6. 

s Graſſ. Theſaur. 
com. op. 5. legatum. 
q. 52. ubi atteſtatur 
de communi opinione. 
h Gloſſ. & DD. in 
L. ſi quis hæredem 
8 de Inſtit. & ſub. 


& hæc eſt communis 


opinio, ut per Mi- 
chael. Graſſ. d. 9. 
legatum, q. 32. n. 3. 
i Bar. & Paul. de 
Caſtr. in L. 2. de 
cond. & demon. 

k Bar, & Paul. de 
Caſtr. in d. L. 3. 
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did not pay the ten Pounds to C. D. himſelf ; for the Payment ougbt 
| to have been made to C. D. himſelf , and not to his Execulors or 
L. ſub. diverfis; F. Adminiſtretors.. | 9 | 

ult. & ibi Bar. de c6nd. 


& demon. ff. Mantic. de conject. ult. vol. lib. 11. tit. 17. n. a5. & hoc quidem fine difficultate in hærede legatarij 
quia hzredi legatarii ſolutio fieri non poteſt per d. $. ult. ſed an idem juris fit in hzrede hæredis, queſtio ef mag 
dubia, de qua legendus &ft Mantie.- ubi fupra. = | | 147 


The firſt T.imitation of the forefaid Rule is, (4) When it doth ap- 

| pear that the Teſtator hath more Reſpect to the End, than to the 

= Mantic..de conject. Means; for then it is ſufficient that the Teſtament be accompliſheg 
” mY lib. 11. tit. although in other Manner than it is expreſſed in the Condition v. 
ane: The ſecond Limitation is, When (5) the Condition is not volunta- 
ry, but neceſſary; for in necetlary Conditions tis not material, whe. 

ther the ſame be accompliſhed in that Manner expreſſed by the Te- 


n Bar. in L. Gallus, ſtator, or in any other. good Manner“. 
6. quid fi tantum, n. | | 


2. de lib. & poſſhu. ff. Graff. Thefaur. com. op. h. legatum, q. 52. Simo de Pratis. de interp. ult. vol. lib. 1. in fin, 
ubi etiam reſpondit quænam conditio fit dicenda neceſſaria, vel voluntaria. Pe: 


The third Limitation is, When (6) the Perſon in whoſe Favour 
the Condition was made, doth conſent that the ſame be accompliſhed 
o Simo de Pretis. de in other Manner*. For Example; the Teſtator maketh thee his Ex- 
EDO ecutor, or giveth thee a hundred Pounds, if thou give to 4. B. ten 
e Pounds: So it is, that 4. B. did owe unto the ten Pounds, and is 
10 contented to be releaſed of that ten Pounds which he is to receive. 
ii 4 In this Caſe the Condition ſhall be accounted for accompliſhed, as if 
Wt | imo ubi ſupra li- | : HO 
| cet fortaſſe contrari- the ten Pounds had been really paid). Theſe three Limitations 
bi um obtineat in con- (eſpecially the firſt of them) are ſo general, that they may ſcem to 


tractibus, attenta diſ- . 5 
voſitione hujus regni oomprebend the Reſidue of the Limitations; nevertheleſs, it ſhall not 


1 Alngliæ. Perkins, tit. be amiſs, if I expreſs them for the better Underſtanding of thoſe 
0 condit. fol. 146. former Limitations. | : 
Cl | The fourth Limitation therefore (7) is this, When that is paid to 8 
M 1 de the Tutor, which is limited to the Child! For Example; thou art : 


made Executor, or a hundred Pounds is bequeathed to thee, if thou 
pay unto the Teſtator's Son (being an Infant) ten Pounds: In this 
1 Caſe the Condition is ſufficiently performed, if Payment be made to 
„ D. L. f fundus the Tutor of the Child, eſpecially, if the Money be converted to 
. Craff, d. 4. getan the Benefit of the Child*, And albeit, this Condition may be ſaid 
ill Consect. ule. vol. lib. to be a voluntary Condition, becauſe it doth conſiſt in giving, yet in 
=_ 11. tit. 17. n. 29. this Caſe the Teſtator is preſumed to have more Regard to the End 


q A hookah e of the Condition, namely, the Benefit of the Child, than to the Form 
* n. 29. of the Condition; for if Payment ſhould be made to the Child, it 
* Mantic. ubi ſupra. might caſily be conſumed, and do the Child little Benefit*, and there- 
„ fore better for the Child, and more agreeable to the Meaning of the 
A „Aldein de verb, Teſtator, and more ſafe for him that payeth the Money, to pay the 
bl fignif, lib. 3. col. 81, fame to the Tutor, rather than to the Infant“. 5 
8 in fin. The fifth Limitation is in (S) vulgar, or common Subſtitutions, for 
4 then it is ſufficient likewiſe, that the Condition be effected by other 
fi * Paul, de Caſtr. in Means, than according to the ſtrict Form of the Condition“. For 
7 [| L, 6 magifier. = Example; the Teſtator maketh his Son Executor; and if he will lt, 
18 in fn. he doth ſubſtitute the Executor in his Stead; if the Teſtator's Son 
= Sn cannot be Executor: In this Caſe thou ſhalt be Executor, as if he 
1 had refuſed to be Executor; although reſpecting the Form of the 


Condition, thou art Subſtitute only, in caſe the other v not, and 
not in caſe he cannot; the Reaſon is, becauſe in Subſtitutions the 
1 Lav 
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Part IV. 
1 | WF FAR | 83 y Paul. Je Caſtr. ubi 
Law preſumeth, that the T 81 doth more regard the Effect, than Ker 
the Form of the Con ditio N 4 a ſignif. lib. 3. reg. 4. 
ne ſixth Limitation is (9) in Favour of Liberty; that is to ſay, 9.2. 
when the Lord or Sovereign, by his Teſtament, granteth unto his Vil- 
i Bond-man Freedom upon ſome Condition *. Z Bar. in L. Mæ- 
lain or 8 4 & P . . 3 vius de cond. & de- 
The ſeventh Limitation is, When that which is left conditionally mon. ff. 
is to be diſtributed in pios uſus ; for in theſe two Limitations, it is 
ficient that the Condition be effected by other equivalent Means, 1 
though not according to the preciſe literal Form of the Condition. e ee 1 _—_ 
The eighth Limitation is, When the (10) Condition, which con- ; 
ſiſteth in giving, is performed by another, than by him (yet for him) 
who is named Executor, or to whom any Thing is given upon 
Condition, if he give to another. In which Caſe it is all one as if 


himſelf had given the ſame b. Þ Bar. in L. Arethuſa 


5 | de ſlat. hom. ff. & in 
L. fin. de cond. inſtit. ff. atque hoc eſt magis commune, teſte Mantic. de conject. ult. vol. lib. 11. tit. 17. n. 10 


The ninth Limitation is, When the Condition cannot be performed 
in ſuch Manner as is preſcribed in the Condition: As for Example; 
the Teſtator giveth a Sum of Money, if ſo many Sermons be made 
in ſuch a Church, within ſuch a Time: During which Time the 
Church is interdicted; by Occaſion whereof the Condition cannot be 
accompliſhed. In this Caſe, the Diſpoſition is not abſolutely void®, 
but the Money may be converted to ſome godly Uſe“. eL. lepatum. de ad- 

1 miniſtr. rerum. ad 


civit. pertin. ff. Simo de Prætis, de interp. ult. vol. lib. 1. in fin. 
The tenth Limitation is, (11) When the Law doth interpret it 
as if it were preciſely obſerved, as may appear in the next Queſtionꝰ. Infra 5. proxim. 


6. VIII. Whether the Condition be accounted for ac- 
compliſhed in Law, when it doth not ſtand by the 
Executor or Legatary, wherefore the ſame is not ac- 
compliſhed, f 


1. N Man to be puniſhed, bun ſuch as be Faulty. 
2. He is not reputed Faulty in Law, who doth what he can. 
3. W/ herher the Condition be reputed for accompliſhed, if it fland 
not by the Party. ba Pan 
4. Certain Diſtinctions about the former Oneſtion. I 
5. Arbitrary Conditions are accounted for accompliſhed, if it do 
at fiand by the Party, 
6. The Reaſon of the former Concluſion. | 
”. Arottrory Conditions are not accounted for accompliſhed, where 
ihe Party is in Fault. 


8. Lau Conditions are not reputed to be accompliſhed before the 
went. | | 


9. The Reaſon of the different Eff berwixt caſual and arbitra- 
y Conditions. | 


io. Certain Caſes wherein caſual Conditions be reputed as accom- 
pliſhed. albeit the ſame be not ſo indeed. 

il. In mixed Conditions, this Gonfideration is firſt to be had, 
bow the Impediment cometh. 


12. The 
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12. The Impediment in mixed Conditions may happen divers Nay, 
13. When it flandeth by him, by whom the Condition is to be per. 
formed, the ſame is not reputed for complete. | 
14. What if after the firſs Refuſal he conſent, and then the otber 
Party is willing. © 
15. 4 Reſtraint of the laſt Poſition. 
16. When it ftandeth by the Party in whom the Condition is to he 
performed, the ſame is not reputed for complete. 
17. A Limitation of the former Cuncluſion. 4 
18. When th: Teſtator doth hinder the Performance of the Cyndi. 
tion, it hurteth not the Executor or Legatary. 
19. When a Third Perſon doth hinder the Performance of the 
Condition, whether it hurt the Executor or Legatary. 
20. The Accompliſhment of the Condition being hindred by caſual 
Means, whether it hurt the Executor or Legatary. 


T agreeth (1) with Equity and Humanity, 'That no Man be pu- 

C. ſine culpa de 1 niſhed, or deprived of his Right, without his Fault“; and it 
reg. jur. 6. ſeemeth, that (2) he is not in Fault, but ought to be excuſed, who 
doth whatſoever licth in him for the Accompliſhing of that which 

> Peckius in c. im- jg impoſed upon him *: Wherefore no Marvel if at the firſt View it 
putari. de reg. Nr. o. ſeem true, that when it doth not ſtand by the Executor or Legata- 
ry, Wherefore the Condition is not performed, (they doing what- 

ſoever in them lieth, to accompliſh the ſame) that then it ſhould 


C. cum non ſtat. e. be accounted as if it had been fully performed. And ſo it is (3) 
imputari, de reg. jur. 


3 for the moſt part true, That when it doth not ſtand by him to whom 


it appertaineth, wherefore the Condition is not accompliſhed, it ought 
4 D. cum non ftat. to be accounted as if it were performed ©: But this Rule doth not 
d. c. imputari, de take Place perpetually. _ 


. W hcerefore, (4) if we will underſtand when this Rule doth hold 
or fail, we are. to call to Mind ſome of the former Diſtinctions or 


© Supra eadem part. Diviſions of Conditions ©, eſpecially this, That of Conditions, ſome 


§. 5- be arbizrary, ſuch as the Law preſumeth to be in the Will and 
Wu —_ . Power of the Man, to whom they are impoſed *: Some be caſual, 
lend. Vigli. & Min- ſuch as are not in the Power of that Man to whom they are impo- 
ſing. in J. Pen. Inſtit. fed, but even in the Power of ſome other Thing, or Perſon ; ſo that 
5 the Event thereof is to us uncertain?: And ſome be mixed Condi- 
> D. $. fin. autem. tions, ſuch as conſiſt partly in our own Power, and partly in the 
Viel. & Minſing. Power of ſome other Thing or Perſon *®. For example of which ſe— 


"= _ veral Conditions, I refer the Reader to thoſe former which I have 
Supra eadem part. | 


© there ſet down *. 


When (5) the Condition is meer arbitrary, then if it ſtand not by 

him, by whom the Condition is to be performed, the Law reputeti 

| the ſame as if it were fully accompliſhed, though indeed it remain 

* 3338 unperformed k. For example; the Teſtator doth make thee bi 
Inſtit. Bar. in L. 1. Executor, or giveth thee a Hundred Pounds, if thou go to Church 
C. de Inſtit. & fub. on Eaſter- day. That Day being come, by Reaſon of Overflowing 


Hoc eſſe exemplum 7 | 5 d he 
Ns as of Waters, or ſome other neceſſary Impediment, thou-art not th 


nis, patet ex Sichard. able to go to the Church, being otherwiſe willing to go, if thou 


in Rub. de inftit. & hadſt not been hindered. In this Caſe thou art to be admitted Exe- 
ſub. C. n. 9. & Min- 


ſingero, in 6. Pen. Cutor, and mayeſt recover thy Legacy, as if thou hadſt gone to the 
Inſtit. de hæred. In- 1 | Church 
ſtit. n. 2. quorum al- 

ter profert exemplum eundi Francſordium, alter eundi Biſcanum : Reliqui ſere omnes inſtant in hoc exemplo, fi acer. 
deris capitolium. DD. in d. 9. fin autem, C. de cad. tol. & in d. $. Pen. Inſtit. de hæred. inſtituend. 


ſame was not accompliſhed. So it is if the Condition cannot be per- 


i. —_—_— — * 
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Church that Day ® ; the (6) Reaſon wherefore the Condition is ac- = D. L. quæ ſub con- 


ditione, 5. 1. ff.de con- 


counted for accompliſhed in Law, albeit reſpecting the Fact it is not dit. Inſiit. &c. impu- 


accompliſhed, J ſuppoſe to be this, Becauſe the Teſtator is preſumed uri de reg. jur. 6. 

to have more regard to the Good- will and Indeavour, in theſe Con- 

ditions which be within thy Power, than to the Event of the Con- v Sichard.poſt Bar. & 

dition ot ſo that by ſatisfying the Expectation of the Teſtator, thou cg e 1. C. 

haſt alſo ſatisfied the Exaction of Law). n 
Howbeit, (7) even there alſo, where the Condition is arbitrary, | 

and where the Teſtator doth, as it were, accept Good-will for a full 

Performance; if he, by whom the Condition is to be performed, 

were in Fault, by Occaſion of which Fault, the Condition cannot in- 

deed be accompliſhed, though perhaps the Party would willingly per- 

form the ſame, if then he could, there the ſame Condition is not re: 

puted to be performed in Fiction of Law ?. For Example; the Te- : 1 _— 

ſtator maketh A. B. his Executor, or giveth him a Hundred Pounds, 16. n. 24. poſt. Bar. 

if he go to the Church on ſuch a Day; upon the which Day 4. B. & Bald. in d. L. 1. 

intending to accompliſh the Condition, proceedeth towards the . 

Church: As he is going, committeth ſome Crime or Offence, where 

upon he is arreſted and ſtayed, fo that he cannot go to the Church 

according to his Purpoſe. In this Cafe the Condition is not accounted 

for accompliſhed, for that he, by whom the Condition was to be ac- - 

compliſhed , was himſelf in the Fault, and the Cauſe wherefore the * Bar. & Bald. ubi 


upra. gloſſ. in c. im- 
a putari de reg. jur. 6. 
formed, by the Negligence or Delay of the Perſon, by whom the ſame Aymo Cravetta. con- 


ought to have been performed: And although an Impediment is ſaid 729% 7% Alan. 
to excuſe a Man from Delay *, yet when the Impediment may be tic de conject. ult. vol. 
foreſeen and prevented, ſuch Impediment ſhall not excuſe him which J. 11. tit. 16. n. 14. 
doth not avoid the ſame *. For example; the Teſtator maketh thee = as a7 iy 
his Executor, or giveth thee a Hundred Pounds, if thou go to the Pe. | 

Church within Two Months; during the Firſt Month thou doeſt not * 619 & DD. ind. 


tho t L. quod te. Zaſ. poſt 
go, during the Second thou knoweſt thou ſhalt not be able to go, by all in I. continua 


alios in L. continuus, 


Reaſon of ſome Impediment, be it by Occaſion of Wars, or of the 5. illud. f. de verb. 


Weather, or of the Way, or of ſome Infirmity in thy own Body ; ® 

and then being letted, thou makeſt an Offer to go, and doeſt proteſt 

that thou art not able, and that thou wouldeſt go if it were poſlible: 

Neither this Proteſtation, nor this Impediment will relieve thee, be- 

cauſc thou diaſt willingly fall into theſe Difficulties, and wouldſt not 

go when thou mightſt ſafely have gone". When (8) the Condition; © Mona. de reg. 


1 n i jur. 6. Zaſ. in d. 6. 
is meer caſual, the fame is neither accounted for accompliſhed or ex- Hed, 8 55 on. "YE 


tant, in Preſumption or Fiction of Law, neither yet for unaccompliſh- Peckius in L. fin. ad 


ed or deficient, until the actual Event of the ſame Condition do firſt L Rhodiam. dejadiu. 


come to pals *. And therefore, if the Teſtator make thee his Exe- * L. unic. $. fin au- 


cutor, or give thee a Hundred Pounds, if the King of Hain die this bie. d. tol. & 
Year *, In this Caſe, until the Event do indeed declare whether the » vigli. & Mining 
King die this Year or no, the Condition is neither accounted for ex- in $. pen. Inſtit. de 
tant or deficient, but is ſuſpended :. And if he die, then is the Con- 2 Sichand in ge | 
dition ſaid to be purified or extant, and ſo thou art to be admitted, inſtit. & ſub. C. 
otherwiſe not *. So there is a great Difference, whether the Condi- * 22 * 
tion be arbitrary or caſual; for the one is divers Times accounted for 4 e 
accompliſhed in Law, though not in Fact; but the other is not ac- 


counted tor accomplithed or extant in Law, unleſs the ſame be ac- 


compliſned in Fact alſo b. The (9) Reaſon of the Difference is * Fodem 5. fn av- 


partly ſhewed before; for in arbitrary Conditions, the Teſtator is em. 
prelumed not to exact more than he may eaſily perform on whom 
Yyy | ſuch 
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© Sichard. Bar. Bald. ſuch Condition is impoſed © ; and fo it is ſufficient that it ſtand not 
10 I. amnes interp- by him, that the ſame Condition is not performed: But here in cg. 
ſub. C. ſua Conditions, foraſmuch as the Teſtator doth not refer it to that 
which is in his Power on whom the Condition is laid; therefore the 

Teſtator is thought to refer the Force or Effect of this Diſpoſition to 

3 paul. de Caftr. in the Determination of Fortune, (or rather to ſpeak more Chriſtian. 
L. quiz ſub condi- |y to the Will of God;) and therefore this Event of God's Will 
_ de condit. in muſt decide the Doubt; I mean, whether he that is appointed under 
ſuch Condition, ſhall be Executor, or not, to obtain his Legacy, or 

not. Notwithſtanding (10) ſometimes even in caſual Conditions, it 

is ſufficient that it doth not ſtand by the Executor or Legatary, 


| Wherefore the ſame Condition is not accompliſhed, like as in arhji. 


| * Mantic.deconjet. trary Conditions * The firſt Caſe is, whether the Teſtator would 


ult. vol. I. 
16. n. 15. 


nt have ſo diſpoſed, howſoever the Condition ſhould fall out . The 


\ *Gloſſ. in I. 1. C. ſecond is, when by the Fact, his Accompliſhment of the Condition is 


eL fun & "ib. - ge hindered, to whom it is bencficial that the ſame ſhould never be per. 

cond; & demon. formed e. The third Caſe is, in Favour of Freedom, or Liberty 

L. fin. C. de neceſ. from Servitude *. 

N If we (11) will know when a mixed Condition is reputed in Law 
to be accompliſhed, albeit in Fact the ſame be not performed, we 
muſt conſider by what Means the Impediment is miniſtred, namely, 

| (12) Whether it proceed from the Perſon by whom the Condition is 
to be performed, or from that Perſon to whom the Condition is to 
be performed, or from the Teſtator himſelf, who deviſed the Con- 
dition, or from ſome other Third Perſon ; or whether it happen 
by ſome other Means, according to the ſecret Purpoſe and Will of 
God, which we no leſs fooliſhly, than commonly, call Chance or 
Fortune. e 
When (13) he that is made Executor, or to whom a Legacy i 
given upon a mixed Condition, is himſelf the only Cauſe wherefore 
: the Condition is not performed ; then is the ſame Condition not to 

! L. in teſtam. el. 2. be accounted for accompliſhed i. For example; the Teſtator ma- 

#. de condit. & de- keth thee his Executor, or giveth thee a Hundred Pounds if thou 

mon. Mantic. de con- a 2 : | 4 85 | 

ject. ult. vol. lib. 11. marry his Daughter; thou refuſeſt ſo to do, with great Reaſon is the 
tit. 18. n. 37. Condition not reputed for performed, and ſo thou canſt not be Exe- 


K 1 7 5 | a 
. I. cutor, nor obtain the Legacy *. Inſomuch, (14) that tho' afterwards 


1. C. de Inſtit. & thou become willing, and doſt offer to marry her, and ſhe then refuſe 


Sub. Menoch.de prz- this thy Offer, and fo it doth now ſtand by her, and not by thee, that 
we Rage” + in la the Condition is not performed: Nevertheleſs, thou canſt not reap any 
libertatis extenditur. Benefit by her Refuſal, becauſe thou hadſt broken the Condition be- 
fore, whereby thy Right paſſed away and was extinguiſhed, and fo 
! Jaſ. in d. L. 1. de thy Repentance is now too late ; unleſs (15) at ſuch Time as thou 
Inſtr. & ſub. C. n-7. didlt refuſe, thou then couldeſt not marry, for that perhaps at that 
- gps elt com. Time thou wert not of ſufficient Age to marry, for thy Diſſent at that 


op. teſte Grafl. The Time when thou couldſt not conſent, doth not hinder thee u. 
ſaur. com. op. 9. le- 
gatum. q. 3 n. 16. poſt Dec. in d. L. 1. n. 13. Quam ſententiam intellige ut per Molin. in addit. ibid. n I. 


eius eſt nolle. de reg. jur. ff. 


When (16) the Condition is not performed by his Means only, 

unto whom, or in whoſe Perſon the ſame is to be accompliſhed, 

L. Titio centum, then it is reputed in Law, as if it were fulfilled indeed *. For ex- 
A cond. ample; the Teſtator maketh thee his Executor, or giveth thee 3 
: Hundred Pounds, if thou marry his Daughter ; thou art willing, and 

doeſt offer her Marriage, which ſhe refuſeth: In this Cafe he op 

4 ition 


— 1 67 
dition is reputed for compleat, and ſo thou mayeſt recover the Exe. 
cutorſhip or Legacy *. Notwithſtanding, if (17) the Words of the 1 D. L. Titio, $. 
Condition be directed unto her, not unto thy ſelf. As for example; 
the Teſtator maketh thee his Executor, or giveth thee a Hundred 
Pounds, if his Daughter marry thee, In thus Caſe, if ſhe do refuſe, 
and it doth not ſtand by thee, the Condition is not reputed for ac- 
compliſhed ?, unleſs 1t were the Meaning of the Teſtator, that thou » Mincat. de con- 
ſhouldeſt have the Benefit of the Diſpoſition, in Caſe of this her Re- "mw 5 vol. lib. 11. 
fifal 2. And yet there is no great Difference betwixt the one 41. fore civil, f. de 
Phraſe and the other: For the Teſtator in Saying, F thou marry cond. & demon. 
her, doth neceſſarily underſtand thereby, if ſhe alſo be content to 
marry thee; for thou canſt not do the one, unleſs ſhe alſo do the | 
other * : And therefore this Limitation is ſuſpected of ſome not to be * Socin. in d. L. in 
ſound *, notwithſtanding it is more generally approved, and rather — e 8 
admitted than the contrary Opinion *. What if the Teſtator make 11. ü. 8. n. 37. 
A. B. his Executor, or give him a Hundred Pounds if he marry his * 1 
Daughter, and at the firſt A. B. is willing, and offereth to marry OTE. Wy 
but ſhe refuſeth ; afterwards ſhe is, willing, but he refuſeth ; whether + Alex. in L. 1. C. 
in this Caſe is the Condition ſaid to be compleat ? This Queſtion is ſa- 4e Palit. & tub. | 
tisfied afterwards *. 1 6 1 

When (18) the Impediment doth proceed from the Teſtator himſelf, 
when the Condition is reputed for compleat. As for example; the 
Teſtator doth make thee his Executor, or giveth the a Hundred 
Pounds, upon Condition, If thou bury his Body in the Cathedral 
Church of St. Peter at or. The Teſtator dieth excommunicate 
(becauſe he refuſeth to come to the Church, or becauſe he is an He- 
retick or Schiſmatick, a manifeſt Uſurer, or for ſome other like Cauſe) 
for which his Sepulture, in that Caſe is denied: Seeing in this Caſe 
it doth not ſtand by thee, but by him, wherefore the Condition is not 
compleat, it ſhall not prejudice thee, but that thou mayeſt be admit- 
ted to the Executorſhip or obtain the Legacy, as if thou hadſt indeed 
performed the Condition * z DD. in L. milites 


| | $. ult. Ad. L. Jul. 
de adul. ff. Sichard. in L. 1. de Inſtit. & ſub. C. n. 1. 


Part IV. Of the Forms of Teſftaments. 


When (19) the Impediment doth proceed from a 'Third Perſon, 
then J ſuppoſe the Condition to be accounted in Law for accompliſh- _ 
cd. For example; the Teſtator maketh thee his Executor, or v Bar. in L. 1. in 
giveth thee a Hundred Pounds, if thou marry his Daughter within _ 
a Month, during which Month a Third Perſon doth purpoſely hold 
her from thee, ſo that thou canſt not marry her within the Time 
preſcribed. In this Caſe the Condition is reputed to be accompliſh- 
ed, and ſo thou mayeſt obtain the Executorſhip or Legacy, as if : 
thou hadſt married her within the ſaid Time *. But if the Third = Bar. in d. L., in 
Perſon do not purpoſely detain her, being ignorant peradventure of telt. Bald. & Alex 


, . x L. de Inſtit. & 
the Teſtator's Will, then it ſeemeth that the Condition is not reputed ſub. C. & hoc ego 


tor compleat *. 


quidem procedere 

1 3 puto in hoc regno, 
etiamſi ille tertius injuſte detineat mulierem, cum apud nos Honoratos non habeat aliquam actionem contra injuſtum il- 
lum detentorem, pro damno, ſeu intereſſe. Videant autem Juſtinianiſtæ Manticam de conject. ult. vol. lib. 1 1. tit. 16. 
n. 22, * Bald. Alex. & DD. in L. 1. C. de Inſtit. & ſub. Mantic. de conject. ult. vol. lib. 11. tit. 15. n. 21. 


When (20) the Impediment doth not ariſe by any of the Means 
5 but by caſual Means (as we term it) when it proceedeth 
rom the Will and Providence of Almighty God, the Law doth not 


account 


© Gloſf, & Dyn. in ſition ©; for where the Performance of the Condition is hindred by 


| Menoch. de præſum. Cept it be in Favour of Liberty from Bondage ©, or Alimentation, or 


Sichard. & alii DD 
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> Hen, Boi. in (© account that Condition for complete d. And therefore, if the Teſt. 
ſponſ. extr. Bar. in, tor make thee his Executor, or give thee a hundred Pounds, if thou 
L. 1. C. de Inſtit. & marry his Daughter, and ſhe dieth before thou haſt married her. 
wo. In this Caſe the Condition ſhall not be accounted for accompliſhed 

or extant, but contrariwiſe (as it is indeed) unperformed and deficient; 


ſo that thou canſt not receive any Benefit by that conditional Diſpc« 


c. imputari de reg. the Will and Providence of God, whereunto the Teſtator made Re. 
jur. 6. L. Legatum. 


C. de Condit. inſert, lation, there the Law doth not allow any feigned Performance“, ex. : E1 


+ ha pelt. in a Diſpoſition, A pias cauſas t, or except the Condition be not 
nem extendit & limi- conditional, but modal h; for (conditio) and (10dus) do greatly difler, 


tat, præſump. 183. as in the next Section is declared. 


in L. C. de Inſtit. & fub, © Mantic, de conject. ult. vol. lib. 11. tit. 16. n. 3. L. libertatem ff. de manumig 
teſtam. Covar. in cap. 3. de teſta. extr. f Sichard. in L. 1. C. de Inſtit. & ſub. n. 6. in fin. s Tiraquel. 
de Privileg. piæ cauſz, c. 57. h Graff. Theſaur. com. op. F. legatum, q. 58. n. 4. Et hæc opinio commu- 
niter approbatur, Alex. in L. 1. de Inſtit. & ſub. C. 


g. IX. Whether he that is made Executor, or to whom 
any Legacy is given conditionally, may in the mean 
Time, whiles the Condition dependeth, be admit- 
ted to the Executorſhip, or obtain the Legacy, by 
entering into Bonds to perform the Condition, or 
elſe to make Reſtitution. 


1. Divers Kinds of Conditions to be remembered in this Queſtion. 

2. - _ the Condition is Affirmatize, it ſufficeth not to put in 
Bonds. „„ | 

3. What if the Affirmative do alſo imply a Negative. | 

4. What if the Diſpoſition be made Sub Modo, and not Sub Con- 


ditione. | 
5. How Modus and Conditio do difer. 
6. When the Teſtator s Mill is not repugnant, then it fufficeth to 
put in Bond. | 5 
7. If the Condition be Negative, then what Things are to be re- 
garded. 


8. If the Condition conſiſt in not doing, then it is material, whe- 
ther the ſame may be accompliſhed during Life. : 
9. If the Condition cannot be accompliſhed during Life, then it 

ſufficerh to put in Bond, to the Effect aforeſaid. 

10. Example of ſuch Condition as cannot be accompliſhed during 
Life. NN 5 5 

11 iy Rogen of deviſing this Bond, and who was the Inceuter 
thereof. 

12. Certain Caſes wherein the Legacy may be obtained without 
Bond, being given upon Condition, which may ſeem not to be 
accompliſhed during Life. 3 

13. I the Condition negative may be accompliſhed during Bis Life, 
to whom it is impoſed ; this Caution hath no Place. 

14. A Condition negative is ſaid to be accompliſhed when it cdu. 

not be infringed. 


4 15. Great 


„** n — — 


Parr IV. Of the Forms of Teſtaments. 


N „* * DP 
— — — — 


15. Great odds whether the Condition may be accompliſhed du 
ring his Life, to whom it is impoſed, or not. 

16. What if the negative Condition cannot be infringed without 
Sorrow. TO 

17. F the Condition conſiſt in not giving, then we muſt inquire 
and reſolve as: in the Condition of Not doing. | 

18. Then the Condition doth conſiſt in not hapning, then this Bond 
hath no Place. | 

19. The Form of the Bond, to whom it is to be made, and whes 
ther Surettes be neceſſary. | 


or to whom any Legacy is left by the Teſtator, under ſome poſ- 
ible Condition, may in the mean Time, whiles the Condition de- 
pendeth unperformed, be admitted to the Executorſhip, or obtain his 
Legacy ſo left, by entering Bond, or putting in ſufficient Caution, ei- 
ther to perform ſuch Condition, or elſe to make full Reſtitution of 
all Things by him received. It ſhall be behoveful to call to his Re- 


I any (1) be deſirous to know Whether he that is made Executor, 


Remembrance how many Kinds of poſſible Conditions there bel, i De quibus ſupra 
eſpecially he muſt not forget, that of theſe Conditions, ſome be A- eadem part. f. 5. 


matize, and ſome be Negative, And again, that as well of the x L. in faq, ff. de 
Affirmative as of the Negative, there be three Sorts, that is to ſay, cond. & demon. 
Some conſiſt in Chancing, ſome in Giving, and ſome in Doing; and 
on the contrary, ſome conſiſt in Not chancing, ſome in Not giving, | 
and ſome in not doing. Now to apply theſe Diſtinctions to the ! D. L. in fade. 
Queſtion. | 

When (2) the Chndition is Aftrmative (whether it do conſiſt in 
Chancing, Giving, or Doing.) He that is made Executor, or to 
whom any Legacy 1s given, under ſuch Condition, cannot be admit- 
ted to the Executorthip, nor demand the. Legacy by Virtue of the 
Laſt Will or Teſtament of the Deceaſed, fo long as the ſame Con- "L. Mutian. in ff. de 
dition dependeth unfulfilled, or is not extant ” albeit the Executor or _ , ns. = 
Legatary ſhould put in ſufficient Bond, to make Reſtitution, in Cale = CO Ry” 
the Condition ſhould be deficient, For the Event of ſuch affirma- 
tive Condition is to be expected, and muſt be extant before the Diſ- 


polition of the Teſtator can take Effect“, except in theſe Caſes fol- L. qui — of. 


lowing, One (3) when the affrmatice Condition, which doth conſiſt de cond. & demon. 
in Doing or Giving, doth withal ſecretly imply or contain a Nega- ä 
tire e. As for Example; the Teſtator maketh his Wife Executrix, * I. pater. $. focrus 
or giveth her a hundred Pounds, if ſhe abide with his Children; - de cond. & demon. 
which affirmative Condition (if ſhe abide with his Children) conſiſteth Caf. 7 + = 
in Doing, and doth withal ſecretly imply a Negative; that is to ſay, n=, Ripa. in L. ita 
(if ſhe do not depart from his Children?.) And therefore in this er "en. 


Cafe, the Executor or Legatary, by entring into ſufficient Bond to » Bar. & Paul. de 


perform the Condition, or elſe to make Reſtitution, is to be admitted _ in - L. _ 
| | 3 . . ia ä 
to the Executorſhip, or may obtain the Legacy, as if the Negative mu. r 


had been expreſſed? Another Caſe is, When (4) the Diſpoſition is « gar. & Paul. Cattr 


not made /#u5 conditione, ſed ſub modo*. For (5) thou ſhalt under- — — — Simo — 
ſtand, that conditio and modus do differ: Cynditio is a Quality which . 


ſo long as it dependeth unperformed, doth hinder the Effect of the dub. 1. n. 24, 25. 


Dilpolition, fo that that Thing which is diſpoſed conditionally, can ef 4. C 4e li gts 


neither be demanded, neither is due in the mean Time Modus is gy modo, L. gubas 

Z 2 2 | a Mo- diebus 5. Termilius, 

23 a . ff. de cond. & de- 

mon. verum proprie loquendo, Cautio de modo implendo, non eſt cautio Mutiana, fed alia ei ſimilis. Bald, in Auth, 
cui C. de indict. vid. n. 22. in fin. Bald. & Sichard. in Rub. de Inſtit, & ſub. C. 
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a Moderation, whereby a Charge or Burthen is impoſed, in Reſpeg 
of a Commodity; which Moderation doth not ſo far hinder the Effed 
of the Diſpoſition, but that the Thing diſpoſed is due, and may be 

t Bar. in d. L. qui- demanded in the mean Time“; and it is called Modus a moderangy 

ar ger 3 The one of them is thus known from the other, that is to ſay, The 


demon. ff. Sichar. in Condition is commonly known by this Word (if ) Or by Words of 


” . - 
* 1 = 


J. Rub. de Infſtit. & like Nature, whereof I have given Examples before * ; the Mean or 


oy pon 15 1 _— Moderation is known by this Word (That,) as I make . Y. m 


gatum, 9.58. Modus Executor, or give him a hundred Pounds, that he may erect a Mony- 
* ment. Now in this Caſe, when any Thing is left under a Moder. 
legatur, = * je. tion, or with the Exaction of a Remuneration, that Thing which iz 
gandi collata in ſutu- ſo bequeathed is preſently due, and may now alſo be demanded, fo that 
* IN he which maketh Demand do enter into Bond in Manner as here. 
C. - after is deſcribed, to perform that which is exacted by the Teſtator, 
bh ny & Sichard. in or elſe to make full Reſtitution *. Another Caſe is, when (6) the Te. 
ub. de Inſtit. & ſub 5 a | | . 2 
C. ſtator's Will is not repugnant thereunto; for then this Bond (as it is 
1 eadem part. affirmed) hath Place even in affirmative Conditions“. 


wi | | 
Y Bar. ind. F. Termilius & Sichard. in d. Rub, de Inſtit. & ſub. C. z L. quibus diebus, F. Termilius, ff. de 
eond. & demon L. 1, 2. C. de his quz ſub modo. * Bar. in d. L. Mutianz, de cond. & demon, ff. n. 3. 


When (7) the Condition is Negative, then we are to regard what 
Kind of negative Condition it is, that is to ſay, whether the ſame 
conſiſt in Not doing, or Not giving, or Not chancine. 
If (8) the Condition conſiſt in Nor d.ing, then it is material, whe- 
ther the fame may be accomplithed ſo long as he liveth, on whom 
the ſame is impoſed. | | i 
If (9) the Condition conſiſting in Not doing, cannot be performed 
fo long as the Perſon on whom it was impoſed, liveth, then may he 
obtain the Bequeſt, by putting in Bonds to accompliſh the Condi- 
D. I. Mutianæ tion, or elſe in Defect thereof to make full Reſtitution ® As for 


1 200. (10) Example; the Teſtator maketh one his Executor, or giveth him 


in L. dedi tibi, ff. de a hundred Pounds, if he never play at Cards or Dice. This Condi- 

cond. caul. dot. tion we ſee is Negative, it conſiſteth in Not doing, and it is ſuch a 

Condition withal, as cannot be fully performed, fo long as he liveth 

on whom it is impoſed, becauſe at any Time, during his Life, he 

Simo de Prætis de may infringe the ſame, by playing at Cards or Dice*; for albeit he 

incrp. una ub f. did abſtain this Day, yet might he play the next Day, or if not the 
interp. 2. ſub. 1. n. | 

23. next Day, yet ſome one. Day or other ſo long as he had any Days to 

Simo de Pretis ub! live“; and ſo in the mean Time, that is to ſay, all his Life long, he 

rag 5 ſhould not reap any Commodity by the Teſtament, if the full Per- 

855 ſormance of the Condition were firſt exacted. Wherefore (11) leſt 

the Teſtator's Will ſhould be uneffectual, and left the Executor or 

Legatary ſhould reap no Benefit thereby, if the full Performance of 

the Condition ſhould be expected, ere the Bequeſt could be obtained; 

One Mutius Sceroln did deviſe this Remedy, that he who is made 

Executor, or to whom any Legacy is bequeathed; upon a Condition 

negative, which could not be fully performed during his Life, ſhould 

enter into Bond to perform the Condition, (that is to ſay, never to do 

that which is prohibited, or elſe to make a full Reſtitution) and by 

© D. L. Mutiang, that Means obtain the Executorſhip or Legacy *; which Bond or 

cam. god. hos ©” Caution is of Marius, the Author thereof, called Mutiaua Cautio", 

pra. Zaf. in L. dedi and after a Sort hath the Effet of the full Accompliſhment of the 

ribi de cond. cauſ. Conditions. Yea, in ſome Caſes (12) the Legacy which is given un- 


dar. if. n; 7, 9, | | 
1 Gloſſ. in d. L. 3 der 


Mutianæ. 1 Bar. & Caſtr. in d. L. Nutianx. 
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jon negative conſiſting in Not doing, may be obtained 
2 Bond, albeit the ſame Condition may be infringed 
during the Life of the Legatary, namely, in a Legacy of Liberty or 
Freedom from Bondage ». and in a Legacy Ad pias canſas „ he * L. libertatem, L. 
Reaſon of the Difference is, becauſe in theſe favourable Legacies the 3 gehts 
Teſtator is preſumed to have meant only of the firſt Act, when the i Tiraquel. de privi- 
Legatary had Opportunity of doing the Thing prohibited. So that E. piæ Ga, 6 1.5 
if at that Seaſon or firſt Opportunity, the Legatary do not infringe the — ubi fu 
Condition by doing contrary to the Diſpoſition of the Teſtator; it is 
not hurtful, though after that firſt Opportunity paſt, the Legatary go 
againſt the Condition, unleſs the Meaning of the Teſtator do appear 1 Glofl. in L. Titio. 
to be contrary, ci. That the Condition thould be extended to every 8 ow, * ry 
Act during the Life of the Legatary“. _ "59/7 abs 
8 | g L. ult. de manumiſſ. teſta. ff. Tiraquel. ubi ſupra, 


But (13) if the negative Condition be ſuch, as may be performed 
during bis Life, on whom it is impoſed. This foreſaid Bond or 
Caution hath no Place, and conſequently the Executorſhip or Le- J. cum tale, 6. f. 
gacy diſpoſed under ſuch Condition, ſo long as the fame dependeth f. Le 
not fully performed, cannot be obtained*. For Example; the Te- ;. 
ſtator maketh thee his Executor, or giveth thee a hundred Pounds, if * L. cum tale, F. 1. 
thou never play at Dice or Cards with A. B. or if thou do not at any Raa, u . L. 
Time give away thy Lands to 4. B. this Condition, howſoever it be 
negative, and alſo conſiſteth in Not giving, or Not doing; yet it may 
be fully and perfectly complete, and performed in thy Life-time : For 
A. B. with whom thou art forbidden to play, or to whom thou art for- 
bidden to give thy Lands, may die before thee, and then thou canſt 
not play with him, nor give him thy Lands when he is dead; and 
ſo it is evident, that this Condition may be fully performed and ac- 
compliſhed in thy Life-time, for a (14) negative Condition is then | 
{aid to be fully. accompliſhed, when it is brought to an Impoſſibility *; » Glof & BH. in 
and therefore in this Caſe thou canſt not be admitted Executor, no ob- d. L. Mutianæ, ff de 
tain the Legacy, until the Condition be brought into that State, that cond. & demon. 


4 DD. in d. L. Mu- 


it cannot be infringed 4. Great (15) odds therefore there is betwixt tianz, & d. cum 
thoſe negative Conditions which cannot be performed in the Life-time pie. S. 1. Simo de 
of that Perſon on whom they are impoſed, and thoſe negative Conditicns = 15. f yy aha 
which may be performed during his Life. For there the Executor or dub. 1. n. 23. 
Legatary may obtain the Executorſhip or Legacy, by putting in 9 85 
Bonds, but here he cannot, unleſs it be (16) ſuch a Caſe as the E- 
vent thereof doth bring Grief and Sorrow to the Party on whom the 
Condition is impoſed ; for in ſuch Caſes, where the Condition cannot 
be infringed or become deficient, without Sorrow or Heavineſs, it is 

lawful for the Executor or Legatary to enter into Bonds for making 
Reſtirution, (if the Condition be not performed) and ſo to be ad- 
mitted to the Executorſhip, and to obtain the Legacy in the mean | | 
Time". As for Example; the Teſtator maketh his Wife Executrix, * D. L. cum tale, L. 
or giveth her a hundred Pounds, if ſhe depart not from her Chil- aw 11 
dren. This Condition may be extinct in the Life-time of the Mother, een. 
for it may happen the Children to die, and the Mother to over-live, 

and then the Condition mult needs be extinct; for after their Death, 
he cannot tniringe the Condition, by departing from them that are not. 
. Nevertheleſs, becauſe the Death of the Child is a hard and heavy 

Thing to the Mother; therefore the Law is not ſo hard, but that 
in this Cafe the Condition depending, the Mother is to be admitted to 

the 
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{ i r * the Executorſhip, and may recover the Legacy upon Bonds, to ac- 
1 n compliſh the Condition, or elſe to make Reſtitution * _ 
Ul When (17) the Condition doth conſiſt in Nor giving, then as be- 
1 fore, we are to inquire whether the Condition be ſuch, as the ſame 
1H cannot be accompliſhed during his Life, on whom it is impoſed: 
5 For if it be ſuch a Condition, that which is diſpoſed under ſuch a 
| | „D. L. Mutiane ff. Condition, may be obtained by entering Bond, as before. For Ex. 
1H 6 cond. & canoe. ample; the Teſtator doth make thee his Executor, or doth bequeath 
Wl „L. 4. f. idem, Ju- unto thee a hundred Pounds, if thou do not give away thy Lands ", 
5 ige #. de cond. this Condition cannot be fully performed but by thy Death, becauſe 
Wl | 5 ſo long as thou liveſt, thou mayeſt give away thy Lands, and ſo in- 
wil * DD. ind. 5. idem, fringe the Condition . Wherefore, leſt the Teſtator's Will ſhould 
Wl JR be deluded, or thy ſelf defrauded, thou mayeſt be admitted to the 
wi Executorſhip, or obtain the Legacy in the mean Time; fo that thou 
Wl ET become bound, as before, to perform the Condition, or elſe to make 
1 D. L. Mutianæ, full Reſtitution „ 
„ | Simo de Prætis, de | 
l i | interp. ult. vol. lib. g. interp. 2. dub. 1. n. 23. 
ll When (18) the Condition doth conſiſt in Not chancing, then this 
1 Bond or Caution cannot be admitted, neither can the Thing diſpoſed 


| under ſuch Condition, be obtained before the Condition be perform- 

1 20. L. Mutianz, & ed *: And therefore (for Example) if the Teſtator make thee his Exe- 

br Bar. & All. cutor, or give thee a hundred Pounds, if thy Ship do not return 
from Hain; in this Caſe, the Event of the Condition is to be expec- 
ted. And if it ſo come to pals that thy Ship doth return, then is the 
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il; Condition deficient, and fo thou canſt not be admitted to the Execu- 
11 Bar. & Paul. Caftr. torſhip, nor obtain the Legacy by Virtue of the ſaid Diſpoſition *. 
110 5 in d. I. Mutianz, L. But if the Ship cannot return (which Thing may happen by Shipwrack, 
ii unic. F. ſin autem, | 


55 or by ſome other Accident) and ſo all Hope or Poſſibility taken a- 

SR then the Condition is ſaid to be accompliſhed or extinct; and 

in d. I. Miatiane, d. 10 thou art to be admitted to the Executorſhip, or mayeſt recover the 
1 . fin autem. Legacy, as if the Diſpoſition had been ſimple *. | =” 

Now (19) that we have ſeen in what Caſes the aforeſaid” Bond 

hath Place, and in what Caſe it hath no Place, it ſhall not be amiſs, 

in a Word, to ſhew the Manner and Form of the Bond, and to whom 

it muſt be made, and whether Sureties be required. The Form there- 

of is this, (Not to do that Thing which is contained in the Condi- 

tion; or elſe to reſtore the Things diſpoſed, together with all the mean 
3 Fruits and Profits thereof *.) The Bond is to be made by the Exe- 

qui Mutianam ff. de cutor unto the Subſtitute *, or him that is appointed Executor in Place 

leg. 2. of him that is bound, if the Condition be not obſerved e. And if there 

* 0 00 = be no ſuch Subſtitute, then to the Co-executor *; and if there be 

dict. viduitat. n. 20. be no Co-exccutor, then to the Ordinary, becauſe he doth, as it were, 

* Bald. in d. Auth. ſuccced where any dicth Inteſtate 5, Likewiſe, the Legatary mult 

Idem Bald. ibid. : 1 a a ; : ee by: 
s Stat. Ed. z. an, enter Bond to him that is ſubſtituted unto him; if there be no Su 


18. c. 19. vel forte ſtitute, then to the Collegatary; if there be no ſuch, then to the Exe- 


1 przſtanda eſt huub- cutor; if there be no Executor, then to the Ordinary d. There needs 
1 modi cautio Mutiana G ; c Thi 2 bl fs Thino n 
Will adminiſtratoribus ca- NO Surety neither for any 1nmg IMMOVA E, NOT for a hing mo- 
16 ſu, quo adminiſtra- vable, unleſs the Party be not fit or ſufficient *, : 

1 tio ſit conceſſa. ü 

; „ k Bald. ind. Auth. cui relictum, C. de IndiR. vid. i D. Auth. cui relictum. 
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= «Xx. Whether it be ſufficient, that the Condition was | 
: once accompliſhed, though the fame do not con- 1 
i 1. Many Caſes wherein it is ſufficient, that the Condition was "78 
6 once accompliſhed, though it do not ſo continue ; and contrari- 76 
£1  eviſe, many Caſes wherein it is not ſufficient, that the Condi- 8 
tion 2was once accompliſhed, unleſs it do continue. : | 5 
a. The Order to be obſerved in this Diverſity of Caſes. Y 4 
z. If the Condition be caſual, then it is ſufficient that the Condi- ug 
tion was once accompliſhed. ws 
4. Divers Examples of this Concluſion. : W 
5. If the Condition be arbitrary, then it is not ſufficient, that th bl 
Condition Was once accompliſhed. | | iy 
6. Divers Examples of this Cyncluſion. | ; MI 
7. If the Condition be mixed, then it is ſufficient that the ſame 1 
was once accompliſhed. a 
8. Examples of this Concluſion. 1 
9. What if the Condition indure not, by the Fault of the Party, bi 
y whomit is to be accompliſhed. | 4 
10. What if the Party be already married, to whom any Thing 3 
1 is bequeathed conditionally (If he ſhall marry.) 
4 11. What if the Executor or Legatary were once willing, and af 
4 terwards unwilling; whether ſhall the Condition be reputed 
for accompliſhed ? 5 
55 12. In this laſt O, either bath divers Authors. 
* 13. The Opinion of the Author of this Book. 


14. An Anſwer to an Objection. 

15. Divers Limitations of the former Concluſion, whetreunto the 
Wuthor of this Bok did ſubſcribe. \ 

ANY (1) Caſes there be, wherein it is ſufficient for the Per- 

formance of the Condition, that the ſame was once accompliſh- 

ed; though the ſame do not ſtill indure in the ſame Eſtate . Other 


: | £ F s - k . . - * 
= Catcs there be, wherein it is not ſufficient once to have performed the 3 5 1 


Condition, unleſs there be a Continuance of the Performance l. it. & ſub. ubi tra- 

a 3 5 | ; dita eft regula non 

paucis ampliationibus & limitationibus illuſtrata. 1 Jaſ. in L. in ſubſtitutione ff. de vulg. & pupil. ſub ubi regulam 
tradidit ſex fallentiis exornatam. 1 


But becauſe it would grow to an infinite Matter, to recite every 5 
particular Caſe u, it is meet to ſet down ſome general Concluſions or ge Agde videtur fal. 
Diſtinctions, whereunto and whereby all thoſe particular Caſes may ut refert Ber. Dink. 
be reduced and decided. | Tract. reg. & fol. 

Firſt (2) of all therefore, we are to inquire the Nature of the Con- 3g SONG 

tion, Whether it be caſual, arbitrary, or mixt. De quibus ſupra 
Bar. in L. 1. de Inſtit. & ſub, C. Minſing. & Vigl. in $. Pen. 1 te — 


If (3) the Condition be meer caſual, that is to ſay, ſuch a Condi- : 
tion, whereof the Event is to us uncertain * then it is ſufficient that * Supra eadem part. 


the ſame was on f f inue ſtill in $- 5: n. 14. Spiegel. 
ce accompliſhed, though it do not continue ſtill in I e. weib. de. 
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r L. ſi quis hære- 
dem C. de Inſtit. & 


1 1 D. L. fi quis hæ- 
1 redem cujus exem- 


plum eſt. Si Titius 
fuerit Conſul, vel 
Prætor, &c. cui no- 
ſtrum exemplum non 
eſt diſſimile. 

r D. L. fi quis hæ- 
redem. 

* Sichard, & alii in 
d. L. ſi quis hære- 
dem. 


t Zaſ. in L. in ſub- 
ſtitutione, ff. de vulg. 
ſub. n. 11. 


u Bald. in L. fin. de 
| ' Indi. vid. C. Graf. 
| Theſaur. com. op. 9. 
12. tit. 19. 


% ä — 
— — os 
W — 


* Sichard. in Rub. 
de Inſtit. & ſub. C. 
Viglius & Minſing. 
6. Pen. Inſtit. de hæ- 
F red. inſtituend. 

Y. Bar. m L. 2. de 
cond. & demon. ff. 
Sichard. in L. ſi quis 
hæredem de Inſtit. 
& ſub. C. quorum o- 
pinio communis eſt, 
0 ex relatione Grail. 
1 Theſaur. com. op. 


F. legatum, q. 57. 


—— 
1K 


2 


— 
— 
— 


—— 
rg 


aye tees Th Ronen 


act. fo — 
— — — _ "i 


4; 

5 L. ſi ſoluturis ff. 
1 de ſoluc. & Angel. 
| ibid. Sichard. in d. 
I. ſi quis hæredem, 
n. 6. | | 
a Dec. & Sichard. in 
d. L. f quis hære- 


2 


1 dem de Inſtit. & ſub, 


Wi b Supra eadem part. 
1 $. 7. in prine. per 
1199 gloſſ. & DD. in d. 
„ | L. fi quis hæredem, 
_ & Graff, 'Theſaur. 


1 


in com. op. 9. legatum, 
bY q. 52. 


9 

A 

* 
1 c Supra eadem part. 
1738 4 P. L. fi quis hæ- 
1 redem, & per Si- 
„ chard. ibid. n. 3. 
Wi © Sichard. & alii in 
* 0 d. L. ſi quis hæredem 
1 de Inſtit. & ſub. C. 
1 

E 
4 f PD. L. fi quis hæ- 
WA redem. Adde Ga- 
1 briel. lib. 4. com. 
WE! concluſ. tit. de fidei 
13 
14 
Ws! 
„ 
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commiſſ. concl. 8. her Husband dicth, or the 


the ſame State v. As (4) for Example; the Teſtator waketh the 

his Executor, or giveth thee a hundred Pounds, if 4. B. ſhall be 
Proctor of the Univerſity of Oxford % Now if at any Time aſter 
the Making of his Will, A. B. be Proctor, whether after the Teſta. 
tor's Death or before, or whether he continue ſtill Proctor, or not, it 
is not material *; yea, though he were depoſed from his Office, it is 
ſufficient that once he was Proctor, the Condition being caſual; ani Wl 

ſo thou art to be admitted to the Executorſhip, and mayeſt obtain te 
Legacy, as though A. B. were Proctor ſtill '. So it is if the Te. 
ſtator make thee his Executor, or give thee a hundred Pounds, if 
A. P. ſhall be Doctor of the Civil Law, though afterwards he be de- 
graded *, Likewiſe, if the Teſtator doth make thee bis Executor, 
or give thee a hundred Pounds, if his Daughter ſhail be Widow: In 
this Caſe, if his Daughter happen at any Time to be Widow, thou 
mayeſt be admitted to the Executorſhip, or obtain the Legacy, albeit 
ſhe do afterward take a new Husband . 15 


legatum, q. 53. referens ibi hanc op. eſſe veram, cui concinit Mantic. de conject. ult. vol. lb. 


If (5) the Condition be arbitrary, that is to ſay, ſuch a Condition 
as the Law eſteemeth to be in our Power *; then it is not ſufficient 
that it be once accompliſhed, unleſs it do continue ?, As for (6) Ex- 
ample; the Jeſtator maketh thee his Executor, or giveth thee a hun- 
dred Ponnds, if thou pay to A. B. Ten Pounds; thou payeſt Ten 
Pounds to 4. B. and when thou haſt ſo done, thou takeſt it from him 
again. This Payment is no Payment, becauſe thou didſt not ſuffer 
the Money to continue with him; and therefore, in this Caſe, thou 
art repelled from being Executor, or obtaining the Legacy *: So t 
is, if the Condition do include a Continuance of Time. As for Ex 
ample ; the Teſtator maketh thee his Executor, or giveth thee a hun- 
dred Ponnds, if thou permit A. B. to have a Way thorow thy Ground, 
In this Caſe, it is not ſufficient, that thou permit him to have a Way, 
or paſs thorow thy Ground for a Day or Two, but thou muſt ſuffer 
him ſo long Time as the Teſtator hath aſſigned, otherwiſe the Con- 
dition is not ſaid to be complete. But what if the Teſtator make | 
thee his Executor, or give thee a hundred Pounds, if thou give Ten 
Pounds to A. B. thou of Pity and Compaſſion giveſt him Ten Pounds, 
being ignorant of this Condition : Whether is it ſufficient that thou 
didſt once give him Ten Pounds? In this Caſe the Condition is not 
reputed for accompliſhed; and therefore if thou wilt be Executor, or 
obtain the Legacy, thou muſt once again give him Ten Pounds, 'as 
elſewhere J have declared *: For where the Condition is arbitrary, it 
muſt be obſerved preciſely ©, unleſs it be in ſuch a Cafe as it cannot 
be iterated % For Example; thou art made Executor, or haſt a _ 
hundred Pounds bequeathed unto thee, if thou remit to 4. Z. Ten nl 
Pounds which he oweth thee: In which Caſe, if thou relcaſe the fad 
Debt of Ten Pounds, before thou knoweſt of the conditional Difpol- 
tion, this Act ſhall be accounted for an Accompliſhment of the Con- 
di ion, becauſe now thou canſt not do it again *. . | 

When (7) the Condition is a mixed Condition, then it 1s ſufficient 
that the fame was once accompliſhed, though it do not ſo continue + 
For Example; (8) the Teſtator maketh his Daughter Executrix, or 
giveth her an hundred Pounds, if ſhe marry; ſhe warrieth; afterwards 


y are divorced by Occaſion of his Fat: 
n 


4 


Fee, ch. ts. i 4 i" 2 1 
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8 


In this Caſe ſhe is to be admitted to the Executorſhip, or may ob- 
tain the Legacy, as if the Marriage had not been diſſolved, by Death 
or Divorce s. But if (9) her Fault were the Occaſion of the Di- Db. in d. L. fi 


vorce, it is more doubtful whether the Condition ſhall be accounted 42 om 


for complete to her Benefit b. In which Caſe nevertheleſs, their O- DD. in d. L. fi 


quis hæred. quorum 
pinion ſeemeth the truer and ſounder, who hold, that the Law doth Bad. Sal 4 Alex. 


exact no more at her Hands, by Reaſon of this former Condition, in ea opinione ſunt, 


| : | ut conditio non fit 
but that ſhe marry, not that ſhe ſhould commit no Fault, whereby GT 


the Marriage mult be diſſolved ': And therefore, having performed jar. Dec. & moder- 
the Condition by Marriage, the Divorce doth not repel her, the ra- ni fere omnes con- 


: . . + trarium defendunt. 
ther, becauſe The did not offend of Purpoſe, to infringe the Condi- ; 6 


tion k. Indeed, if ſhe did marry only to obtain the Executorſhip or fer: Jaſon, verius 


Legacy, not with Purpoſe to continue a dutiful Wife, and afterwards ae refert. Dec. in 
commit Adultery, whereby ſhe is ſeparated: The Condition is not dem. Quia #35 pb 


ſatisfied by that Marriage, and conſequently ſhe can neither be Exe- a loquatur indi- 
cutrix, nor obtain the Legacy 1 how may it be known, whe- gona CUE 4 
ther ſhe did marry with Purpoſe only to obtain the Benefit of the quis hzredem, cujus 
Diſpoſition, or with Purpoſe to continue a dutiful Wife? The Short- _ ee 2 
neſs of Time betwixt the Marriage, and the Committing of the 5 5 
Fault, doth declare: For if ſhe marry on the one Day, and commit crimine ſolum ipſum 


| . thic jc a Peſt; | matri monii debite ri- 
the Crime on the next; this is a Teſtimony that ſne had not a Mean Ne vi 


ing to indure the Yoke of Marriage“. Furthermore, if the Marriage calum non diſtolva- 


were not lawful from the Beginning, either by Reaſon of the Mino- 5 ſeparatio og 
rity of the Perſon, or by Reaſon of Conſanguinity or Affinity, the tum fit a menſa & a 


thoro. 
Condition is not reputed accompliſhed “. | Dec. Sichard. & 


ali in d. L. ſi quis 


hæœredem. m Sichard. ubi ſupra. Arg. L. ventri H. fin. ff. de privileg. cred. a L. Pen. quando dies leg. 


ced. L. hæc conditio de cond. & demon. ff. Mantic. de conject. ult. vol. lib. 11. tit. 18. n. 22. 


What (10) if the Party whom the Teſtator maketh Executor, or 
_ doth bequeath any Legacy unto conditionally (F ſhe all marry) be 
already married at the Time of the Will-making, whether by this 
Marriage is the Condition ſaid to be complete? If the Teſtator were 
ignorant of the Marriage, the Condition is ſaid to be accompliſhed, 


otherwile not!; as hereafter is more fully declared. „ I. fi ita ſcriptum 
| | | 6. ſi pater. ff. de 
leg. 2. Mantic. de conject. ult. vol. lib. 11. tit. 18. n. 16. 


What (11) ſhall we ſay to this Queſtion ? The Teſtator maketh 
A. B. his Executor, or giveth him a hundred Pounds, if he marry his 
Daughter; 4. B. offereth to marry her, ſhe refuſeth; afterwards ſhe 
being willing, confenteth, and then he refuſeth ; whether in this Caſe 
ought A. B. to be admitted Executor, and may recover the Lega- De hae q. vide Me. 
cy, as if he had married her, yea, or no? Indeed, If ſhe had ne- nach. de præſump. 
ver been willing or conſenting to be married, it were a clear Caſe, = 3 . 
that ſeeing it ſtood not by him, wherefore the Condition was not ac- 4 C. cum non flat. 
compliſhed, but by her, then the Condition ſhould have been repu- “. 7 8 Ge ng; 
ted in Law to have been accompliſhed 4, as hath been heretofore de- * Supra cadema part. 
clared *. But the Caſe being altered, and ſhe who was unwilling 5.8. 
betore, being now at length become willing and conſenting, the Que- ; pl Bob 8 
ſtion is more doubtful *: Wherein very (12) many do hold the Af. C. & per Mantic. de 
tirmative, eſteeming, that the Condition being once accompliſhed ect. ule. vol. lib. 
by her Refuſal, it is ſufficicnt, though it do not ſo indure; and in: Bald. Sal. Alz. 81 
tnat Caſe we are to reſpect the Beginning, and not the Succeſs . O- chard. ind. L. 1. C. 
thers do hold the Negative, ſuppoting the Condition ought not to he $8 Faber? 4 
accounted for accompliſhed, unleſs he that is to reap the Benefit by Dec. in eand, I.. 
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276 8 Of the Forms of Teſtaments. Part Iy, 
the Performance thereof, do continue and perſevere in Readineſ 
and Willingneſs to perform the ſame, and that the leaſt Delay 1 
v Petr. Cyp. Fulgol. ever hurtful *. 

& alii in d. L. 1. Either Opinion hath many Authors of great Authority ; and albeit 
it may ſeem, That this Condition being a mixt Condition, not egy. 
liſting in his own Power alone, on whom it is impoſed, but in her, 
alſo; that therefore being once accompliſhed, it is ſufficient, though 
it do not ſo continue: As in the former Examples of being Proctor 
Doctor, Wife, or Widow, where the Conditions be reputed for fully 
performed, howſoever afterwards the Proctor be depoſed, the Dos 

degraded, the Wife divorced, or the Widow married. 

Let notwithſtanding (13) I do rather cleave to them which do hold 
the negative Opinion“, and fo that howſoever in this Caſe A. B. were 
at the firſt wiiling and ready to have accompliſhed the Condition 
and that it did not then ſtand by him, wherefore the ſame was not per⸗ | 
formed; yet afterwards ſhe conſenting and he diſſenting, it is in Ef 
fect, as if he had heen unwilling at the Beginning, and conſequently 
that he is not to be admitted Executor, nor to recover his hundred 
Pounds by Virtue of this Diſpoſition. | | 

To (14)ithe former Objection, that it is ſufficient, that a mixt Con- 
dition be once accompliſhed, though it do not ſo indure; as appeareth 
by thoſe late recited Examples; it may be anſwered, that there the 
Condition was once actually complete, which was all that the Te- 
„ Jaf. Dec. Sichard. ſtator ſeemed to require“ in thoſe Caſes : But here the Condition was 


ao HE up de never in AQ, and fo the Performance thereof came ſhort of the Te- 
nit. ub. C. 


* Non tamen indi- 
ſtincte ut infra hoc 
ipſo F. in fin. 


e ſtator's Delire*. Wherefore, as I ſaid beſore, I do rather ſubſcribe 


conſtare videtur ex tO their Opinion, who do hold, that in this Cale the Condition is 


verbis teſtatoris di- Wm | | 8 
ts (t duserit f. 10 more reputed for complete in Law, than it is in Fact, and conſe- 


liam meam, ) nec ob- quently that he can reap no Benefit thereby, by whom it ought to 


jicias per eum non have been performed“. 

ſtetiſſe, ex quo nunc | | | 

ſtat. Sin adhuc urgeas conditionem tunc primum pro impleta haberi, quando per eum non ſtetit: Reſpondeo illud plus 
habere fubtilitatis quam æquitatis, quippe qui non credam ſatisfactum eſſe voluntati teſtantis unica nuptiarum oblatione, 
muliere poſtea conſentiente, ita ut non ſubſecutis nuptiis legatum jure poſci non poſſit. 4 Fateor tamen contra- 
riam opinionem dici communem, teſte Sichardo in d. L. 1. de Inſtit. & ſub. & quidem attenta juris ſubtilitate, ean- 
dem opinionem magis ferendam eſſe non prorſus nego; ſed inſpecta teſtatoris voluntate, non ita. 


And this Opinion I ſuppoſe to be more agreeable to the Meaning of 


» Mens autem teſta- the Teſtator, and therefore to be preferred ?, certain Caſes. excepted. 


toris quam diligen- ; : | 
1 „ (15) One Caſe is, where the Executor or Legatary, upon the Refu- 


& tanquam regina ſal of her Offer, doth marry another Woman, for then it is too late 


colenda eſt, ut ait 


ee bo Reb. 4 10. eps ſeeing from that Time he hath juſt Caſe to refuſe her Offer 
teſta. C. after he hath married another Woman ©. Another Caſe is, when the 


Socin. in L. inteſto. Teſtator remitteth a Debt which is due unto him: As for Example; 
el. 2. f.de cond. & de- 


mon. Mantic. de con. the Teſtator remitteth to 4. B. a hundred Pounds which he oweth 


ject. ult. vol. lib. 11. him, if he marry his Daughter, A. B. is willing and offereth to marry 


Ait. 18. n. 33. 4. © f 1: = 11: 
EF — her; ſhe refuſeth, afterwards ſhe is willing. This new Willingneſs 


183. n. 29.1.4. doth not hinder the Legatary, being before delivered, and the Ac- 
* Mantic, ubi ſupra. tion extinguiſhed by her Refuſal*%. Another Caſe is like unto this, 
| when after the Refuſal made by the Woman, and before her Reper- 

tance he, whoſe Offer was before refuſed, is admitted to the Execu- 

torſhip, and doth obtain his Legacy, and is poſſeſſed thereof: For 
notwithſtanding her Repentance and new Willingneſs, he may retain 

© Mantic. ubi fupra. that whereof he was polleſſed ®* Another Caſe ſeemeth to be this 


poſi Socin. ind. E. in namely, when ſome ſpecial Thing is bequeathed. As for Example; 


& demon. Menoch, the Teſtator doth bequeath unto thee his white Horſe, or an hundred 
ubi ſupra. n. 30. 4 1 | 


Pounds 


—_ et. ele. tte bento. * a — 2 * 
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pounds lying in his Cheſt, if thou marry his Daughter; for ſtraight- 
way by her Refuſal thou haſt gotten a certain Right in the Thing be- | | 
queathed f If there be any other Caſes wherein the Affirmative hath * > _— 
Place, they are more ſtrange, nor eaſily like to happen, and therefore qgerius dicta fant 


eflary to be known. | eadem part. F. 4. in 
in V | Brook. Abridg. tit. 


Deviſe, nu. 6, 30. Bald. Sal. & Alex. in L. 1. de Iuſtit. & ſub. C. x Vide Menoch. de lib. 4. præſump. 183. 


6. XI. Of divers Conditions which may ſeem doubtful, 
whether they be lawful or unlawtul ; and firſt of 
thoſe Conditions, whereby the Liberty of making 
Teſtaments is hindered ; how far the ſame are law- 
ful or unlawful. . 


1. Certain Conditions, whereof it may be doubted of ſome, whe- 
ther they be lazyſul or unlawful.  — 
2. Captious Conditions deſtroy the Teſtament. 
3. Captious Conditions, wherefore they be ſo termed. 
4. Teſtaments are to be made with all Freedom, not only without 
Fear of Loſs, but alſo without Hope of Gain. 
5. This Propoſition, that captions Diſpaſitious are void, diver/ly 
extended. 
6. The ſame Propoſition diverſiy limited. 1 
7. Another Kind of Condition againſt the Liberty of making a 
Teſtament. 
8. The Teſtament improperly termed captious, which is referred 
to the Mill of another. | | 
9. The Teſtator's Will may not depend of another Man's Will, 
and what is the Reaſon thereof. 
10. What if he, to whoſe Mill the Teftator did refer his own 
Will, ſhould make a Mill in the Name of the Teſtator. 
11. As another Man's Soul is not my Soul, ſo his Will and Teſta- 
ment is not my Mill and Teftament. 
12. It is lawful for the Teſtator to refer his Mill to the Will of 
another, being joined with a Fatt. ; 
13. Hit is when the Teſtator doth refer his Mill to the limited 
Mill of another. | 
14. When is the Teſtator ſaid to refer bis own Mill to ancther's 
abſolute Will, and when to his limited Mill. 25 
15. 7 1 Declaration of the Teſtators Will may be referred to 
anther. _ 
16. What if Relation be made to the Mall of the Executor or Le- 
gatary. 
17. In Favour of Liberty, the Diſpoſition may be referred to au- 
other's Will. | 
18. S may the Diſpoſition 2which is made Ad pias cauſas. 
19. He that doth commit all his Goods to the Diſpoſition of an- 
other, doth not die Inteſtate. | 


Oraſmuch (1) as there are divers Conditions, which are neither 
. {imply lawful, nor {imply unlawful, but in divers Reſpects law- 
ul and unlawful, eſpecially thoſe Conditions whereby the Liberty of. 
| 4 B | makins 
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— — 1 x 3 a | — 0 , — ... 
De qua conditione making a Teſtament 4 or the Liberty of Marr tage g or the Li 
1 n berty of alienating the Thing diſpoſed®, may be hindred or n. 
1 De qua 


. 


infra $. ſtrained; I thought it convenient in this Place to ſhew how far, and 
P P. dus ifs ag, in what Cafes theſe Conditions be lawful or unlawful, and what pg. 
Wes 14. 2027 fect they have. | oh gs BE 
1 And firſt of all, (2) concerning thoſe Conditions which do hinder 
that Liberty which ought to be had in making of Teſtaments, and 
whereby the Diſpoſition of the Teſtator is ſaid to depend on the 
Will of ſome other Perſon : Such Conditions are unlawful, and do 
I. Captatorias, de deſtroy the Force of the Diſpoſition i; and (3) therefore, if the Te 
_ NN L. ſtator make thee his Executor, upon Condition if thou ſhalt mak: 
. FL. Optus him thy Executor; or give thee a hundred Pounds by his Teſtameut 
de mil. teſto. C. Co. conditionally, if thou ſhalt give him a hundred Pounds in thy Teſta. 
3 abide ment: This Kind of Diſpoſition is ſaid to be eaptious k, becauſe here. 
& [Ila enim voluntas by the Teſtator goeth about to catch or intrap thee to make him thy 
proprie dicitur cap- Executor, or to give him a hundred Pounds, in caſe thou die firſt : 
Ne recipes eln and to hinder that Liberty which thou ſhouldſt enjoy in ma. 
| ratis. Covar. in c. king of thy Teſtament, For when thou haſt made him thy Execu- 
g N r tor and dieſt, then hath he that which he looked for; he is now thy 
 capratorias, de mil. Executor, and thou on the contrary art fruſtrated of that which thou 
0 . = perhaps didſt look for ; for being dead, thou canſt not be his Execu- 
lib. 2. c. 31. Aozuft, for”, And therefore (4) as in Marriages the ſame ought to be free, 
lib. 4. Emendac. c. not only from fear of ſuffering Loſs, but alſo from fear of not obtain- 
r So in Teſtaments, the ſame ought to be made with all 
1. obſerv. c. g Freedom, not only without Fear of Puniſhment or Loſs, but alfo 


2 Gemmæ de without Hope of Gain or Reward.“. 
ſponſ. extr. | 
* Sichard. in L. captatorias, C. de mil. teſto. n. 5. 


And in this Conſideration, (5) theſe captious Wills, whereby many 
under Pretence of making others their Executors, or gratifying them 
with Legacies, do ſubtilly procure themſelves to be made Executors, 
or otherwiſe to be benefited by the Diſpoſitions of others, are ſo odi- 

v L. illa L. captato- OUS, that they are utterly void ?, albeit they be military Teſtaments“, 
rias, de hæred. inſti- Or of the Father among his Children“, or of a Stranger *, or 'Teſta- 


9 uo ments Ad pias cauſas, or Teſtaments made in Time of Wars *, or 
q L. captatorias, de in the Time of Peſtilence *, or in the Priſon of a 'Tyrant ?, or in Place 
„ morigg or Where is want of Witneſs”, or before the Prince“, or whether it be 
5 x. 17. Teſtament or Codicil „ for in all theſe Caſes, and divers others, 
n. 28. ſuch captious Wills be void. — 


s Vaſque ibidem. | ; : 
t Nam quod dicitur captatoriam diſpoſitionem valere quoad piam cauſam (ut in c. cum tibi de teſta, extr.) Id verum 


eſt in captatoria diſpoſitione impropriè fic dicta, quæ, viz. pendet ex alieno arbitrio, prout in d. e. cum tibi. & Covar. 
ibid. n. 2. & ſtatim ſubjicitur, non autem quando diſpoſitio fit ſub ſpe remunerationis. Sarmientus lib. 1, ſelect. op. c. 4. 
n. 8. c. 6. n. 33. Sichard. in d. L. captatorias. » Vaſquius de ſucceſ. crea. lib. 2. F. 17. n. 833. Vaſq. ubi 
ſupra. y, 2, 3, b, e, ibidem. | | | 


Notwithſtanding (6) if the Condition be not referred to the Time 
to come, but to the Time paſt, or preſent, the Condition is not un- 
lawful, nor the Diſpoſition void: And therefore, if the Teſtator 
make thee Executor of bis Teſtament, if thou baſt named him Exc- 
cutor in thy Teſtament, or giveth thee a hundred Pounds in bis 
Will, if thou haſt given him a hundred Pounds in thy Will: This 

4 Sichard. in L. cap- Condition is not unlawful *; for two Perſons may make either 


NE d. mil. teſto. other Executors, or otherwiſe benefit one another by their Teſta- 


* 
* 
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ments, ſo it be done in Regard of good W ill and Affection, and not . Atciat. Parergon. 
in Hope of Gain or Remune ration. JJ RA68v7-Covar. 
. . in d. c. cum tibi de teſta extr. n. 1. 


Far E. Of the Forms of Tifament 


- Beſides this former Kind of Diſpoſition, which by Reaſon of the 
Condition appeareth to be made in Hope of Gain, and is therefore 
properly termed captious ; there (7) be other like. Diſpoſitions which 

be repugnant to the Liberty of making of * eſtaments, Which alſo are 
ſaid to be captious, that is to to ſay, When the Teſtator's Will doth 


depend on the Will of another“: As for Example; the Teſtator * Corar. ind. e. cum 
maketh thee his Executor, or giveth thee a hundred Pounds, if A. B. *ibide teſta. extr. 
will; or thus: The Teſtator maketh that Perſon his Executor, or © 
giveth him a hundred Pounds, whom thou wilt appoint. * In both « Canonifte. in d. e. 
theſe Caſes, (8) the Diſpoſition: is faid to be captious ®. Neverthe- _ _ de = 
leſs, the Condition is unlawful, becauſe it is againſt the Liberty of CI mil. 
making Teſtaments, wherein (9) the Teſtator's Will ought not to de- tete c.. 
pend on the Will of another. For the antient Law-makers conſi- 9 = ng "4.4 
dering, that if it ſhould be lawful for Teſtators to refer their Wills cum tibi Graf. The- 
to the Wills of others, and to depend upon them, then he on whom faur. com. op. 5. In- 
the Teſtator did depend, either not doing any Thing at all, or elſe 1. d 3 g. 
doing otherwiſe than the Teſtator would, by that Means the Teſta- de hæred. inſlituend. 
tor would remain deceived, and they to whom the Teſtator did wiſh 0 MATT 
well, ſhould be diſappointed k. For the Avoiding of which Incon- « gichard. in L. cap- 
veniencies they did ordain, that every Teſtament ſhould perſonally tatorias C. d. mil. 
depend of the Teſtators own Will, and not of the Will of an- r 
other, by whom the Teſtator might be deceived'. And (ro) thence, 8 g ahi 
3 : 3 8 | ichard. ubi ſupra. 
it is, that a 'Teſtament is defined to be a Sentence of our Will, not peckius in Trac; de 
of another Man's Will ®, Therefore, when thou art made Execu- teſta. conjug. I. 1. c. 
tor, or ſome Legacy is bequeathed unto thee (if 4. B. will) as is ſet 77% _ 
down in the former Inſtance, - although A. B. ſhould will that thou 2, "Ry 1 
thouldſt be Executor, or have the Legacy: Notwithſtanding, thou J illa inte. f. 
couldſt neither be Executor, nor obtain the Legacy. And even cr ; her 2 
ſo where the Teſtator maketh that Perſon his Executor, or giveth 60, 71. | 
him an hundred Pounds, whom thou wilt appoint (as in the ſecond 4 © aden 
Inſtance) though thou ſhouldſt appoint one, yet this Appointment L. captatoriæ. deleg, 
ſhould not benefit him”: For (11) as thy Soul is not the Soul of 1. fl. & eſt commu- 
the Teſtator, no more is thy Will his Will, or thy Teſtament his e e ks 
 Teſtament?; neither is it in the Power of the Teſtator to refer the d. e. cum tibi de teſta. 
Subſtance. of his Will to the Will of another, being ſuch a Qua- *r. = 
lity as cleaveth to his own Perſon, and cannot be committed to an- ; 50 4 I wag 
3 | e reb. dub. ff. n. 7, 


other, except in certain Caſes. 8. Bald. in L. exe- 

: | | | | cutorem. C. d. execu. 
ret jud. n. 5. Pariſ. conf. 38. vol. 3. n. 9. Graff. b. inftitutio. q. 18. n. 4. q Bald. & Angel. in L. captato- 
1125 C. de mil. teſt. Vaſq. de ſucceſ. creat. lib. 2. 6. 17. n. 81. Peckius, Tract. de teſta. conjug. c. 27. n. 3. Pariſ. 
de conſil. 38. D. L. illa inſtitutio. ff. de hæred. inſtit. Bar. in L. quidam de reb. dub. ff. Peckius, Tract. de 
teita. conjug. lib. 1. c. 27. n. 3. * Sermientus, lib. 2. ſelect. interp. c. 6. n. 2. | | 


The firſt is, when (12) the Teſtator doth not refer his Diſpoſition 

to the fole only Will of another Perſon, as in the former Example, | 
18. If 4. B. will; but to the Will joined with a Fact ©: As for L. nonnunquam. ff. 
Example ; the Teſtator maketh thee his Executor, or giveth thee an de cond. & dean. 
hundred Pounds, if his Son ſhall go to the Church: This is a lawful 

Condition, and therefore the Condition being complete, thou art to 


be admitted Executor, or mayſt obtain the Legacy. And yet there D. I. nannun- 


leemeth but a little Difference betwixt theſe Conditions (if A B. will) qum. , Sarmientus, 
lib. 2. ſelect. interp. 


or (if J. B. ſhall 80 to the Church) for that it is in his Will, whether « 6. a. 28 
1 
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f Pr 
e e he will go to the Church, or not. But many Things do greatly hurt 
* D. L. nonnunquam. being expreſſed; which not expreſſed, do no Harm.. N 
Another Caſe is this, When (13) the Teſtator doth not refer his 
Will to the mere abſolute Will of another, (as if A. B. will) but to 
v Sichard. in d. L. his limited Will“: As for Example; the Teſtator doth make thee 
W e. de m. Executor, or giveth thee a hundred Pounds (if 4. B. ſhall eſteem. it 
TOW ge convenient.) In which Caſe, if A. B. ſhall eſteem it meet or conve. 
nient that thou be Executor, or have the Legacy of an hundred 
a OO Pounds, then thou art to be admitted to the one or mayſt obtain 
redis inftiturionem (he other. The (14) Teſtator is ſaid to refer his Diſpoſition to 2h; 
iftud non procedit nere abſ./tte Mill of another, when he committeth the ſame to his 
line difficultate ma- Will, to his Appetite *: To bis limited Mill, when he referreth the 
Jori, jure civili. Sar- . F a : 
mient. lib. 2. ſelect. ſame to his Diicretion, Judgment, Wiſdom, good Pleaſure, Diſpoſi- 


interp. c. 6. n. 4. tion and Conſcience é. 
* L. fi ſic. de leg. 1. | 9 


L. 1. de leg. 1. L. fidei commiſſa de leg f. b Menoch. de Arb. Jud. ſentent. lib. 1. q. 7. © ſaſ. 
in L. ſi fic. de leg. 1. ff. Menoch. d. lib. 1. q. 8. | Cie 


44 Thirdly, When (15) the Subſtance of the Teſtator's Will is not 
ad N 75 1 referred, but only a Declaration or Election“: As for Example; the 
dub. Bar. in L. qui- 1 cſtator maketh cne of his Servants his Executor, or giveth him a 
dam eodem tit. n. 8. hundred Pounds, whom thou ſhalt chuſe. In this Caſe, he whom 


P Ki .d teſta. — A 7 \ 
Ms 7b a a thou ſhalt chuſe of the Teſtator s Servants, ſhall be Executor, or re- 


I. fidei commiſſ. cover the Legacy . | 


de fide! com. lib. in | | 
fin. ff. Pariſ. conf. 38. 1. 3. Graff, F. Inſtit. q. 18. n. 6, ubi ait hanc opinionem eſſe com. 


Another (16) Caſe is, when the Diſpoſition is referred to the Will 
of the Executor, touching the Executorſhip; or of the Legatary, 
touching the Legacy : As for Example ; the 'Teſtator maketh thee his 
Executor, if thou wilt; or doth give thee a hundred Pounds, if thou 

* eadem part. 3 this Condition is not only permitted, but it is neceſlarily | 

wy Another Caſe (17) is in Favour of Liberty or Freedom from Bond- 
age; and therefore, if the Teſtator do manumit his Villain, if his Ex- 

ccutor will, it is as effectual, as if he had referred the ſame to the 


L. fidei commiſſa. Diſcretion, or Wiſdom, or Conſcience of his Executor *. 


de fidei commiſſ. J. 
ff. Sichard. in L. captatorias. C. de mil. teſton. 


And further, when (18) the Diſpoſition is made Ad pias cauſas, 
then it is alſo lawful] for the Teſtator to commit the very Subſtance 
z Paul. de Caſtr. & Of his Will, to the free and abſolute Will of another s; and there- 


Alex. in d. L. car. fore, if the Teſtator make the Poor of the Pariſh his Executor, or 
tatorias. Abb. conf. . | 


32. lb. 2. Boir. & $1VE them a hundred Pounds, if 4. B. will; this is a good Diſpo- 


Covar. in c. cum lit ion . . 

tibi. Bald. in c. in 6 

cauſis de elect. extr. quorum opinio eſt com. Graſſ. F. Inſtitutio. q. 18. h Et hoc procedit jure Can. non ſolum 
quoad legata, ſed etiam quoad Inſtitutionem. Covar. in d. e. cum tibi. n. 12. referens hanc op. eſſe veriorem. Tu adde 


Gabr. lib, 6. com. concluſ. Tit. pia cauſa. conc. 3. ubi pulcherrime hanc concluſionem ornat variis ampl. & limitat. 


Finally, (19) If the Teſtator commit the Diſpoſition of all his 

Goods to another; this is lawful, and he to whom the Diſpoſition is 

committed, is underſtood to be made Executor, to diſtribute all the 

C. cum tibideteſta. ſaid Goods In pios uſus i. So it is, if the Teſtator commit his Soul, 
extr. & ibi Covar. | 


n. 10. Graff.d. C. In. and all his Goods, to the Hands of another, as hath been heretofore 


ſtitutio. q. 18. Pec- declared k. 
Kius de teſta conjug. 


J — 6. XII. Of 


7 
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C. XII. Of dike Conditions whereby the Liberty of 
Marriage 1s reſtrained, Ic. how far the ſame be 
lawful or unlawtul. 


1. Of Conditions againſt the Liberty of Marriage, ſome are law- 

ful, ſome unlaxeful. 8 

2. Conditions againſt the Liberty of Marriage are all unlawful, 
except in certain Caſes. 

z. The Reaſons wherefore the Conditions againſt the Liberty of 
Marriage, are unlazful. Ya 21 

4. The Prohibition of the firſs Marriage, more odious than of 
the Second. | 5 

5. The Condition of marrying with the Arbitrement, Mill, or 
Conſent of another, is unlawful. 

6. The Reaſon wherefore the former Condition is unlawful. 

7. The Condition probibiting Marriage for a ſhort Time, is not 

amlaryful. | | 

8. The Condition prohibiting Marriage with ſome Perſons, is 
not unlazful. „ | 

9. Whether the Condition prohibiting Marriage have Reſpect only 
to the firſt Marriage. 


* 


10. An Occaſion of Doubt, whether the former Concluſion be 
true. 
11. An Anſcver to the ſame Doubt, diſtinguiſhing whether the 
Condition be affirmative or negative. 
12. The Condition probibiting Marriage in ſome Place, is not 
unlawful. = | 1 
13. The Condition having Relation to the Marriage of a third 
228 is not lawful, ſaving where that third Perſon is of 
"Sn 1 | 
14. The Condition prohibiting Marriage, is not rejected where 
Pia Cauſa is ſubſtituted. 5 5 . 
15. Affirmative Conditions about Marriage, are not rejected but 
in ſome Caſes. 1 — 
16. Some affirmative Conditions of marrying, harder than the 
Negative of not marrying. | 5 
17. The Cundition of marrying with the Advice or Counſel of 
another, is not unlawful, - 
18. The Condition cf marrying with the Conſent of another, is to 
be obſerved in Part. 
19. Difference betwixt theſe Phraſes, If he do not marry, and, 
So long as he doth not marry. 
20. The Condition of not marrying, doth not hinder Reſtitution 
ſimply impoſed. 5 


Lbeit (1) all thoſe Conditions, whereby the Liberty of marry- 


ing is wholly taken away, are generally diſliked ': Neverthe- 1 L. quotiesde cond. 


leſs, where the Conditions be ſuch, whereby Marriage is not altoge- & demon. L. fervo. 


ther prohibited, but in Part reſtrained, as in reſpect of Time, Place, > a 20 


or Perſon, they are not to be utterly rejected v. L. cum ita L. 


: hoc modo. L. ſed fi. 
F. cum vir. de cond. & demon. ff. & infra hoc $: 
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Wherefore, that we may the better know when theſe Kind of 
Conditions he admitted, or not, I thought it beſt, and the moſt eaf 
Way to fet down a Rule, with Ampliations and Limitations of the 
fame, according to the Diverſity of Caſes incident to that Purpoſe, 
The (2) Rule ſhall be this, That all Conditions againſt the Liber. 
v Fand. reg. tradit ty of Marriage, are unlawful; and that whenſoever the Teſtator 
rn doth appoint his Executor, or make any Bequeſt upon ſuch Condition, 
ris civilis, part. 4. that then the Condition is void, as if it were not written; and that he 
lib. 14. c. 13. cum ; Leg is gi 
W gle +"? ery Who is made Executor, or to whom yy Legacy 15 given upon fuch 


Et licet idem Vige- Condition, may be admitted to the Executorſhip, or may obtain the 
lius poſtea exiſtimet Lcgacy, as if the Diſpoſition had been ſimple o. 


contrarium jure novo 


Part I. 


conſtitui, & ita ſupervacaneas eſſe illius regulæ exceptiones, pace tamen tanti viri, mhil novi ſtatuitur in primis nuptiis 
mis nuptiis, 


in quibus vel hodie jus antiquum obtinet, ut vers atteſtatur Mantica de conject. ult. vol. lib. 11. tit. 19. in prin, Cui 
concinit Graſſ. Theſaur. com. op. aſſerens conditionem, qua in totum prohibetur matrimonium, in virgine turpem, con- 
tra bonos mores, atque adeo de jure impoſſibilem eſſe, denique communi Doctorum calculo rejectam. F. legatum. q. 50. 
* L. quoties, L. ſed i 4. fin. L. cum tale. $. Meviz. de cond. & demon. ff. L. 2. C. de indict. vid. 


The (3) Reaſon which the Lawyers do yield, (I mean) of the 
Unlawfulneſs of this Condition, is, becauſe it is contrary to the 
Procreation of Children, and repugnant to the Law of Nature, and 


? Mantic. de conject. hurtful to the Commonwealth * : Whereunto it may be added, that 


ult. vol. lib. 11. tit. 


19. 8 peli howſoever Virginity is commended, yet Marriage is not thereby 


condemned; and therefore (as I ſaid before) if the Teſtator make 
= one his Executor, or give him an hundred Pounds, if he do not mar- 
ket 1 1 — ”_ ry; this Condition is unlawful, and as if it were not written *: 


legatum. de cond. & Which (4) Things is rather true, if the Executor or Legatary were 


demon fl. never married before, for the Prohibition of the firſt Marriage is 
7 Iſtiuſmodi ſiquidem | 


83 much more odious in Law than the Second © : For albeit it be com- 
ſerit vidua, vel caſte monly and truly ſaid, that the Commonwealth hath an Intereſt, that 


vixerit, in 1is non * 2 "i 
——_ Feſtaments ſhould be executed ©; yet the Commonwealth hath a 


cas. Auth. cui re- greater Intereſt, that it ſhould be throughly peopled, and therefore 
litum. C. de indict. Marriage not to be prohibited. | £59 


vid. Covar. Epitom. 


de ſponſal. c. 2. F. 9. n. 11. Graff. Theſaur. com. op. g. legatum, q. 50. quamvis eam 5 modo duram, ſed & ini- 


quam exiſtimavit Peckius. Tract. de teſtam. conjug. 1. 1. c. 24. L. Gallus g. quid fi is. de lib. & poſthu. L. 
vel negare quemad. teſta. app. fl. t L. 1. fol. matr, L. cum ratio F. fi plures. de bon. dam. ff. Mantic. de conje&, 


ult. vol. lib. 11. tit. 19. in prin. 


And in Conſideration hereof, this Rule is extended, that if (5) 
the Teſtator make ſome Perſon his Executor, or give him any Lega- 
cy, if he marry according to the Appointment or ' Conſent of ſome 


L. cùm tale f. fi other; this Condition is rejected as unlawful *®. And therefore in 


arbitratu. d. F. fi 


Meri. Graveta. this Caſe, if he that is made Executor, or to whom any Legacy 


conſil. 1, n. 3. Man- in ſuch Sort is given, do marry contrary to the ſaid Reſtraint, men- 
tic. de conject. ult. 


5 tioned in the Teſtament, he is to be admitted to the Executorſhip, 


n. 8. and may obtain the Legacy, as if no ſuch Condition had been ex- 


* PD. 6. fi arbitratu. preſſed 12 | 
I. turpia. $. fi Titiæ. | 


de leg. 1. ff. Gravetta. & Mantic. ubi ſupra Peckius de teſta. conjug. lib. 1. c. 24. n. 6. ubi dicit hoc procedere in 
virginibus, non in viduis, ob novellam Juſtiniani conſtitutionem, qua permittitur conditio viduitatis: Quod etiam 
placet, ut Graſſ. d. f. legatum. q. 50. n. 10. — oi | 


The (6) Reaſon of the Unlawfulneſs of this Condition is, leſt 
he, whoſe good Will were to be procured, might make an hard 
Choice for the Executor or Legatary, either by Reaſon of the 
* Quam rationem Diſlike of the Parties, Inequality of Age, Diſparity of Kindred, 
communiter eſſe re- I | $ : Dil- 
ceptam refert Grafl. 
Theſaur. com. op. $. legatum. q. 50. n. 9. poſt DD. in d. L. turpia. 5. ſi Ticie- 


r 
2 | 
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sr 


Diſagreeing in Matters, or ſuch like; which, if it were ſuffered, 
would breed greater Miſchicf, than may be in a Caſe of that Quality 
tolerated or indured. | | 

Moreover, if the Teſtator do bequeath any Legacy to a Woman 
conditionally, if ſhe do not marry, willing her to reſtore the ſame 
to ſome other, if ſhe do marry: Albeit in this Caſe the Woman do 
marry, ſhe may obtain the Legacy, neither is ſhe bound to reſtore 
the fame ?, unleſs it were the Meaning of the Teſtator, not to for- v L. quoties de cond. 


bid Marriage, but to grant the Uſe of the Thing bequeathed, until & 3 * ff. Man- 
the Legatary did marry ®. Other Extenſions there be alſo of this — Pr" _ 


Rule, but let us return to the Limitations. n. 4. Graff. The-' 
5 : ſaur. com. op. G. le- 
gatum. d. 50. n. 7, 8. © Peckius de teſta. conjug. lib. 1. c. 24. L. ſed ſi 9. cam vir. de cond. & demon. ff. vide 


Saſin. in d. cent. c. ſumit. F. fin. de verb. ob. ff. 


The firſt Limitation therefore is, when (7) the Condition 7s not 
perpetual, but temporal“; as if the Teſtator make his Daughter L. fed & 6. chm 


Executrix, or bequeath her a hundred Pounds, if ſhe do not marry vir. ff. de cond. & 


before the Age of twenty Years; this Condition is to be performed “. al. in Sth. ont 


Howbeit, if the Time of the Prohibition be ſuch, that it is very like, reliftum. de india. 

if ſhe ſhould continue a Maid, during that Space, that her Marriage vid. C. Mantic. de 
8 | Ts . 5 : conject. ult. vol. lib. 

ſhould be greatly hindered, the Condition is rejected, as being made 11. tit. 18. n. 8. 


in Fraud of Marriage *. f Jaſ. in d. Auth. 
| | 1 Gl. n. 3. per I 
cum tale. ff. de cond. & demon. Fran. de Are. conſil. 67. Mantic. de conject. ult. vol. lib. 11. tit. 19. n. 8. 


The ſecond Limitation is, when (8) the Prohibition doth only 
exclude ſome Perſons: As for Example; the Teſtator doth make thee 
his Executor, or giveth thee an hundred Pounds, if thou do not mar- 
ry a Widow; this Condition is not unlawful s. And therefore, if at * L. cum ita lega- 


; . f tum ff. d d. & 
any Time after thou do marry a Widow, thou canſt not be Executor, demon. Peckius de 


nor obtain thy Legacy: Inſomuch, that (9) if thou ſhouldeſt marry a teſta. conjug. lib. 1. 


Maid, and after her Death ſhouldeſt marry a Widow, all thy Hope © 24 n. + 

of being Executor, or obtaining thy Legacy, is extinguiſhed by this 

thy ſecond Marriage; much more is the Condition lawful, if the > Oldrad. condi. 16. 
Teſtator make thee his Executor, or give thee any Legacy, if thou "_ 1 
do not marry this or that particular Woman, for here thou haſt verb. 6g. fl. & Ti- 


greater Liberty, and more Choice than in the former. Where (10) I raquel. n. f. limi- 


laid that the Hope and Intereſt of the Executor or Legatary is extin- i* 1 le- 


guiſned, if at any Time he marry contrary to the Prohibition of the gatum Mint. c. de 
Teſtator, whether it be the firſt or the ſecond Marriage; this may <8: ult. vol. lib. 
ſeem doubtful : For that when Mention is made of Marriage, it is to Rem dg eta. 
be underſtood of the firſt Marriage only . And therefore, if the Te- conjug. lib. 1. c. 24. 
ſtator make thee his Executor, or giveth thee an hundred Pounds, if e ee 9 
thou marry his Daughter; if thou after the Making of this Will, | 
ſnouldeſt firſt marry ſome other Woman, and after her Death ſhould 
marry the Teſtator's Daughter“; yet couldſt thou not be Executor, , Paul. de Caftr. in 
nor obtain the Legacy: For in this Caſe, the Teſtator is preſumed to OW 2 1 
mean of the firſt Marriage, not of the ſccond Marriage v. How then u Tiraquel. in d. f. 
cometh it to paſs, that thou being made Executor, or having any rn 
Thing bequeathed unto thee, if thou do not marry tl . 
5 y tne 'Teſtator $ ff. qui & à quibus 
Daughter, loſeſt all thy Hope and Intereſt, whenſoever thou doſt ma. 
marry her, ſuppoſing thou hadſt married one, two, or three before? 


The (11) Anſwer is this, when the Condition is affirmative, then it 
sto be underſtood of the firſt Act only; but when the Condition 
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=_ Of the Forms of Teſtaments. Part ]y, 
= negative, then not only the firſt Act, but the ſecond, third, ang 
every other Act is perpetually forbidden“: The Reaſon of the Dif. 


„ Oldrad. d. conſt. ference is, becauſe there is greater Force in the Negative, than in the 
16. Alciat. & Tira- Afhrmative “. | 
quel. in d. $. hoc | 

ſermone Bar. & Paul. de Caftr. in d. L. hoc genus. ff. de cond. & demon. 
affirmatio, inquit Paul. de Caſtr. in d. L. hoc genus. | 


Plus negat negatio quam affirma 


5 The third Limitation is, when (12) the Condition * is limited, on 
L. hoc modo. ff.. x | ; . 
de cond. & demon. ly in Reſpect of ſome Place, as if thou doſt not marry in the City 
Grafl. Theſaur. com. Of Vor. | | 
op. F. legatum. q. 
50. Peckius de teſta. conjug. I. 1. c. 14. n. 10. 


The fourth Limitation is, when (13) the Condition of not marry. 

ing, is not referred to the Executor or Legatary, but to ſome other 

Perſon: As for Example; the Teftator maketh thee his Executor, or 

giveth thee an hundred Pounds, if his Daughter do not marry. In 

| this Caſe the Condition is not rejected, wherefore thou art to expe 

1 L. 1. C. d. indi. the Event thereof “: For if ſhe marry, thou art excluded; if ſhe die 


1 — unmarried, thou art to be admitted. But if the Teſtator make thee 


tit. 19. n. ß. his Executor, or give thee an hundred Pounds, if thy Daughter do 
heb N N 1. C. not marry: This Condition is unlawful *; for where the Perſon 


„I. heres meus 6. Whoſe Marriage is prohibited, is of thy near Kindred, who art made 
ult. de cond. & de- Executor or Legatary, it is likely that ſuch Perſon will by thy per- 
mon. M. ſwaſions abſtain from Marriage, to inrich thee by the Teſtament *; 


D. 6. ult. & ib. Bar. and therefore the Law, to prevent ſuch Fraud, hath rejected that Con- 
& Paul. de Caſtr. dition 5 | P24 | 

u Mantic, de con- | 3 

ject. ult. vol. lib. 11. tit. 19. Ubi tradit alias limitationes. 


The fifth Limitation is, when (14) that which is given with Con- 
dition of not marrying, is to be diſtributed In pros uſus, in Caſe the 
Condition be not obſerved: As for Example; the Teſtator doth be- 
queath unto thee an hundred Pounds, if thou doſt not marry ; and if 

thou doſt marry, then he doth will that the fame be diſtributed a- 
mongſt the poor Scholars of Oxford. In this Caſe the Condition is 
not rejected as unlawful, and ſo if thou ſhalt marry, thou loſeſt thy 
hundred Pounds, and the ſame is to be diſtributed amongſt the ſaid 


„ Paul. de Caftr. in poor Scholars *; the Reaſon is, for that the Law doth more favour 


L. Titio. $. ult. de Piety, than the Liberty to marry “. 
cond. & demon. ff. PE: 


Mantic. de conject. ult. vol. lib. 11. tit. 18. n. 9. ? Mantic. ubi ſupra Imol. in d. L. Titio. $. ult. Tirs- 
quel. de privileg. piæ cauſz priv. 8. | | : 


The ſixth Limitation is, when (15) the Condition is conceived af- 


firmatively, not negatively. For Example; the Teſtator maketh thee 


his Executor, or giveth thee an hundred Pounds if thou marry bis 
75 uter. 5 Daughter , or if thou marry a Maid *, or if thou marry within a 
© 3 7 Month *, or if thou marry at London ©: For albeit in theſe affirmative 


vol. lib. 11. tit. 18. Conditions, is alſo included a Negative; that is to ſay, If thou do 


„ | | | other 
r another Woman, nor at any other Time, nor in any 


teſta. conjug. lib. 1. Place. Nevertheleſs, theſe Conditions are not unlawful, ſeeing the 
1 / "i included Negative is not univerſal, but particular ©. 


b Mantic. d. tit. 18. 


© Peckius d. c. 24. n. 5. in fin. * L. cum ita. L. hoc modo. ff. de cond. & demon. 


1 But 


0 


” 


EE —I—Y 


Part Of the Forms of Teftaments. 


Re "IE 1 e „ . —— 


But (16) if the Woman appointed by the Teſtator be ſuch, as thou 
canſt not with Honeſty marry her © then howſoever the Condition be D. L. cum ita le- 
affirmative, yet in very Truth it is a harder Condition, and more a- Satum. | 
gainſt the Liberty of Marriage, than this Negative (If th do not 
marry) For by this Affirmative, thou art not only excluded from 
marrying any other, but thou art, as far as is in his Power, inforced ; 5 
to accept her, whom thou canſt not with thy Credit marry fk. And 1 \L. cm in in 
the like may be ſaid, if the Time or Place be not convenient; for jeg. ult. vol. lb. 11. 


then alſo the Condition is rejected é. tit. 18. n. 5. & Bar. 

| | | in d. L. cum ita, ubi 
reſpondet, quz perſona fit indigna tuis nuptiis, nempe illa, cui non potes ſine dedecore nubere, inſpecta natalium qua- 
litate: Ne dum ſi jure vel civitatis moribus prohibeantur hujuſmodi nuptiæ, indigna erit perſona, & inutilis conditio. 
z Mantic. & Peckius, ubi ſupra. | 


The ſeventh Limitation is, when (17) by the Condition the Exe- 
cutor or Legatary is not to marry without the Counſel or Advice of 
another Perſon b. As for Example; the Teſtator doth make thee his > Caſtrent. & Alex; 
Executor, or give thee an hundred Pounds, if thou do marry with in L. curpia. g. fi 


the Counſel or Advice of his Brother ; for if thou do marry without Bar, h 1. 1. f. 


his Counſel or Advice, thou art excluded i. Nevertheleſs, in this plures de exercit. 


Caſe, thou art not bound to follow his Counſel or Advice, but to re- aclion. ff. Mantic, 
: de conject. ult. vol. 


queſt the ſame®. So it was adjudged in Pigot's Caſe, when the Father lib. 11. tit. 18. n. 
deviſed an hundred Pounds to his Daughter H. upon Condition, that ſhe 10, 


8 | _ 1 . . . 
marry with the Aſſent of her Mother; ſhe marries and ſues for the N N 


Legacy; and it was pleaded in Bar, that ſhe did not marry with the fi. 1. Covar. de 


Aſſent of the Mother; notwithſtanding that, ſhe had a Sentence for K* * 
the Legacy. Cited in Eręſſey and Luther's Caſe. H. 11 Face Rot. paul. de Caſtr 
1866. Moor's Rep. fol. 857. u. 1176. conſil. 300. vol. 1. 


| Felin. in c. ex part. 
de conſtit. extr. col. 2. Graff. Theſaur. com. op. 5. legatum. q. 50. n. 11. Licet impreſſio in illo loco ſit corrupta. 


The eighth Limitation is this, where (18) it is ſaid before, that 
the Condition of marrying with the Conſent, good Will, and Ar- 
bitrement of another, is void; (ſo that the Executor or Legatary, to 
whom the Condition is impoſed, is neither bound to obtain, nor yet 
to crave the Conſent, good Will, or Arbitrement of the other) yet 
the Perſon on whom the Condition is impoſed, cannot be Executor. 
nor get the Legacy, unleſs he do marry ': For though he need not 1 Alex. & Paul. C- 
ſo much as to crave the Conſent of any third Perſon in this Caſe, frenf. in d. L. Tur. 
ſeeing that Part of the Condition is unlawful ; yet muſt he marry cre nn 
he can pretend any Title to the Executorſhip or Legacy, ſeeing that 


Part of the Condition is not unlawful ®, m Mantic. de con- 


je. ult. vol. lib. 
11. tit. 18. n. 8. poſt Alex, & Caſtrenſ. in d. 5. 1. 


The ninth Limitation is, when (19) the Prohibition of Marriage, 


is not made conditionally by this Word If, (as I make thee my Exe- 


ciitor, if thou doſt not marry,) but by other Words or Adverbs of 


Time : As when the Teſtator willeth, that his Daughter or Wife L. Legatum ita eſt. 
: de an. leg, ff. Peckius, 


mall be Executrix, or have the Uſe of his Goods ſo long, as ſhe ſhall qe teſta. conjug. 1. 1. 


remain unmarried . Agreeable hereunto are the Laws of this Realm c. 24. Zaſ. in d. L. 


of Eugland, wherein there is a Caſe, that one of the Kings of this en- g. fn. de 


Realm did grant to his Siſter the Manor of D. ſo long as ſhe ſhould « Fulb. paralzte lib. 


_ contaue unmarried. And this was admitted to be a good Limitation ?- ubi plares autho- 


ritates citat. 7. Dia- 


in the Law, but not a Condition *, logo, fol. 47. a, 


* 
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The tenth Limitation is, when (20) the Perſon on whom the Con. 
L. non dubium ff. dition is impoſed, is ſ{mply charged to reſtore the Thing bequeatheg : 

As for Example ; the 'Teſtator doth bequeath to thee an hundred 
Pounds, if thou do not marry, and he doth Will thee to reſtore the 
ſame to his Son, when he ſhall come to lawful Years. In Which 
P. L. _ dubium, Cafe thou art by Law to reſtore the fame accordingly ? : Neither is 
N= lib. ka ry this Limitation contrary to the former Ampliation of the Rule; for 


19. n. 4. Graff. The- here thou art charged with Reſtitution ſimply, there conditionally *, 
ſaur. com. op. 9. le- 


gatum. q. 50. z Mantic. d. tit. 19. n. 4. 


Conditions concerning Marriage. 

” Wir a Legacy was deviſcd to a Feme Sole, if She duh 
VV mt marry T. S. Adjudged that if ſhe afterwards did marry 

him, the Legacy was void. 0 
Godbolt 51. - The Father deviſed 500/7. to his Daughter, upon Condition, that 
| if ſhe would not marry T. S. then it ſhould be taken from her and 
given to him ; the Daughter died before ſhe was capable of Marriage, 
or of the Age to give her Conſent: Adjudged that this Condition 
* A Legacy given ds Was only“ in Terrorem, and that T. S. ſhould not have the 500 / 


a Woman on Condition 


not to marry withou though it was deviſed over to him; becauſe the Daughter was not in 


the Conſent of T. S. any Fault, and therefore ought not to be puniſhed. 


is only in Terrorem, | 
Fit is not deviſed over. Jarvis v. Duke, 1 Vern. 19. 


If there be a Portion of 80004. given to a Woman, provided ſhe 
marries not without the Conſent of 4. and that if ſhe marries with- 
out his Conſent ſhe ſhall have but 100. per Annum; yet if ſhe mar- 
ries without his Conſent ſhe ſhall be relieved, for the Proviſion is ix 
Terrorem only. Trin. 15 Car. 2. between Sir Henry Bellaſis and his 
Wife and Sir William Ermin, 1 Chan. Caſes 22. 2 Chan. Rep. 23. 
1 Vern. 20. Nelſon's Chan. Rep. 145. 2 Fern. 293. But it was 
ſaid, that if the Portion upon ſuch Marriage had been limited over 
to another, it had been otherwiſe. 1 Chan. Caſes 22. 2 Chan. 
Rep. 95. 2 Vern. 357. 1 

A Man by his Will leaves his Grand-daughter an Annuity of 10 / 


per Aunum for Life, and afterwards by a Codicil to his Will de- 


clares, that © If his Grand-daughter ſhall marry with the Good-liking 
of his Truſtees, then ſhe ſhall have 1504. in Lieu of the Annuity, 
* and her Annuity to ceaſe.” OT 
'The Grand-daughter afterwards marries one worth nothing, and 
without the Conſent of any of the Truſtees. 
It was objected, that the Reſtraint of Marriage was only 14 
Terrorem. 


But Lord Cozyper held the contrary, ſaying here was a Proviſion. 


either Way, and therefore the Proviſion for the Child is in the Al- 
ternative, and there is a Condition precedent to the Gift of the Por- 
tion, (£iz.) If ſhe marries with Conſent, Gc. and that is not per- 
formed, and the Child is ſtill provided for, though not with the 
greater Portion, Equity in that Caſe does not relieve, G7//et verſus 
ray, 1 Williams 284. | m_— 

A, deviſed to his Daughter M. the Plaintiff 100 J. to be paid by his 
Executors upon her Day of Marriage or Age of 25 Years, which 
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ſhould firſt happen, upon Condition that ſhe ſhould marry with the 


* | Conſent of ſuch and ſuch Perſons; and if ſhe married without their 


Conſent, then to have 504 only, and no more, and gave the Reſidue 
of his perſonal Eſtate to the Defendants. AM. married the Plaintiff with- 
out ſuch Conſent, before ſhe was 21 ; and it was held by the Maſter of 


be Rolls chat this was more than a Clauſe fn Terrorem, and that 


the Deviſe of the Surplus of the perſonal Eſtate was a Deviſe over 
of the 50 L on M.'s Diſobedience. Amps v. Horner, Mich. 1 699. 
The Earl of Nezwport deviſed Newport-Honſe, Cc. to his Wife 


the Lady Anne for Life, and after her Deoeaſe to his Grand-daughter 


the Lady Aune Knowles, and the Heirs of her Body to be begotten ; 
provided and upon Condition that his ſaid Grand-daughter do marry 
with the Conſent of his ſaid Wife, and of the Earls of Warwick and 
Manchefter, or the major Part of them; and in Caſe his ſaid Grand- 
daughter ſhould marry without the Conſent of his ſaid Wife, or the 
major Part of his Truſtees aforeſaid, or ſhould die without Iſſue of 
her Body, then he gave the ſaid Premiſſes to his Grandſon George 
Porter, and his Heirs for ever. | | e 

After the Death of Lord Newport, the Plaintiff Charles Fry ſtole 
away the Grand-daughter the Lady Anne, who was then about 14 


| Years of Age, and married her; the Earls of Warwick and Man- 


cheſter being acquainted with this proteſted againſt the Marriage, and 
declared their utter Diſſike of it; but being afterwards examined as 


Witneſſes ſay they do aſſent to the Marriage, and that they do not 


know, but that if their Conſent had been asked for before the Mar- 
riage, ſuch Reaſon might have been given as they might have con- 
ſented to it. It was held, that the Plaintiffs ſhould not be relieved; 


for the ſubſequent Conſent of the Earls ſhould not deveſt the Eſtate - 


which was before veſted in Teorge Porter, and that there ſhould be 
no collateral Averment, that it was intended only in Terrorem. Fry 
v. Porter, 1 Chan. Caſes 138. 2 Chan. Rep. 26. 1 Mod. 300. 


A. deviſed 500/. to B. her Daughter, and that if ſhe married un- 


der 21, without the Conſent of the Executors, or major Part of them, 
the Legacy to go to the Children of her Siſter the Wife of C. and 


made C. and two others Executors, B. being at the Houſe of C. there 


marries his Son by a former Wife without his Privity, being under 21. 
H. and her Husband bring a Bill for the Legacy; C. in Favour of his 
other Children, inſiſts that the Legacy is forfeited ; the other Exe- 


cutors confeſſed they had Notice of the Courtſhip, and did not con- 


tradict or difapprove of it; the Plaintiffs had a Decrce for the 300 J. 
Pre ng at leaſt a tacit Conſent, Meſgret verſus Meſzret, 2 Vern. 
580. | . 
One by Will bequeathed the Reſidue of his perſonal Eſtate to 
Jane Styles, provided ſhe married with the Conſent of A. and B. 


dis Executors, (who were but Executors in Truſt) and if Jane Styles 
4 ſhould marry otherwiſe, then the Teſtator deviſed over the ſaid Re- 
2x ſiduum to J. N. One of the Executors died, after which Fane Styles, 


without the Conſent of the ſurviving Executor, intermarried with a 
common Mariner; whereupon J. N. brought his Bill for the Re- 
fiduum. | | 
But the Bill was diſmiſſed with Coſts; it was held to be a Con- 
dition ſubſequent : If there be 4 ſubſequent Condition, which becomes 
'mpotible by the Act of God, the Party is excuſed and diſcharged 


with 
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1 Bill againſt the Perſen in whoſe Poſſeſſion this 500 J. was, ſetting. 
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wiuith Regard to a Condition ſo odious as this, which reſtraing th 
| Freedom of Marriage, and is void by the Civil Law when anneyy 
to a perſonal Legacy. The Plaintiff would have the Court ad] 
Words to the Will, eig. that Zane Styler ſhould not marry withgy 
the Conſent of the Executors, or the ſurricur of them. A Caſe wi 
where the Conſent of both Executors. being required by a Wil. 
one, on a proper Match being propoſed, did conſent, but the other 
was obſtinate and would not ; which being laid before the Cour 
and the Diſſent of the Executor appearing to be without juſt Cauſe 
65 — of ſuch Conſent was ſupplied. Peyton v. Bury, 2 William 
6 1 45 F IL 
'The Defendant's Father by Will deviſed to the Defendant (who 
was his Heir at Law) and to his Heirs, all his Lands, Gc. in the 
County of B. except ſuch and ſuch Part thereof, charged with the 
Sum of 2500 J. to his Daughter (ſince married to the Plaintiff) at 
her Age of twenty-one or Marriage, which ſhould firſt happen, and 
deviſed the excepted Premiſſes in Truſt to be ſold for Payment «f 
his Debts, provided, that if his ſaid Daughter - ſhould marry in the 
Life of her Mother, without her Conſent firſt had in Writing, 500 
of the ſaid 2500/7. ſhould ceaſe and be applied towards Payment of his 
Debts charged upon the excepted Lands ; he appoints his Wife Guar- 
dian of his Daughter, and makes her Executrix and dies. 

The Daughter attains the Age of twenty-one, and without the Pri- 
vity of her Mother intermarries with the Plaintiff. 

Lord Keeper: The Diſtinction, that where there is no Deviſe 
over, the Condition ſhall be only in terrorem, is a great deal too wide, 
for here in Effect is no Deviſe over; for though it be to go towards 
Payment of Debts, yet here appear no Creditors to be concerned, none 
that are in Danger of loſing their Debts. I think the Plaintiff muſt 
have her whole Portion; the Teſtator has appointed two Times of 
Payment, Marriage or 21; ſhe attains her Age of 21; and that 
ſingly gives her a Right to it; if ſhe had married before that Age, 
ſhe muſt have had her Mother's Conſent, otherwiſe ſhe was to loſe 
500 /. but when ſhe attains her Age, and marries after, her Title to 
the whole is accrued, which was complete by her attaining that Age, 
and could not be impeached after by her Marriage without her Mo- 
ther's Conſent; for as her Marriage by her Mother's Conſent was one 
Title, ſo her attaining the Age of twenty-one was another Title. 
King v. Withers, Gilbert's Rep. 26. See the Caſe of Lord Sal- 
bury and Bennet, 2 Feut. 365. 2 Vern. 223. Skinner 285. - 
The Teſtator deviſed 20/. per Annum to E. G. his Wife, if le WY 
ſhould remain a Widow ; now in this Cafe by the Civil Law ſhe is 
obliged to give Security to repay what ſhe ſhall receive, in Caſe nue mn 

' marry again; but tis otherwiſe if the Deviſe had been anti! ſhe ip 
ſhall be married, or ſo long as ſhe ſhall be unmarried. _ | = 
Force ver. Henbling, E. G. a Feme Sole deviſed her Lands to a Man and his Heir, 


Rep. Gt. - 1 DEL My . 
Gould 109. S. C. whom ſhe afterwards married, and then ſhe died without Iſſue: Ad 


judged that her Marriage was a Revocation of her Will, for it being 
her own voluntary Act, it amounts in Law to a Countermand of 
Furſin ver. Penn, A Man before Marriage covenanted with his intended Wife, 
L Vera. 408. that ſhe ſhould have Power to diſpoſe of 5001. of her Portion, not- 
withſtanding the Intermarriage ; afterwards the Husband exhibited 2 


4 forth 
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worth his Right to it; and that if there was any ſuch Covenant as 
1 before- mentioned, it was diſcharged by | the Intermarriage. 'I he 

= court was of Opinion, that though this Covenant was taken unskil- 

= {ly in the Name of the Wife, when it ought to be taken in the 
Name of Truſtees, and for that Reaſon, tho in Strictneſs of Law 

tr night be diſcharged by the Intermarriage; yet a Court of Equity 85 
would never ſuffer a Truſt to be ſo defeated ; tis true, a f Promiſe by + Smith v. Srafors, 
dc Husband to the Wife before their Marriage, 70 /eave her 5 oo l. Hob. 216. 


n his Death, was diſcharged by the Intermarriage, as reported by 
bart, which is expreſly contrary to the Judgment in' ** Clark and ** Clark v. Thompſon, 
= 7 omp/or's Caſe, wherein Stafford's Caſe was cited, and there three 2 Civ. 571. 
W |dges were of a different Opinion, that the Promiſe was not diſ- 
charged by the Marriage, becauſe it was not a Duty during the Co- 


verture. 
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xu. Whether che Condition forbidding Alienation 
T | of Goods bequeathed is lawful, or not. 


1 3 EE 
SCC 
r = 


1d. Prohibition of Alienation is ſometimes to be obſerved as lawful, 
5 and ſometimes not. 
2. Prohibition, ſetting forth the Cauſe, is lawful. 

Z. Naked Prohibitions do not bind the Executor or Legatary. 
4. // hether a Ferffee may be prohibited to alien. 
F. //hether the Donor of Lands in Tail may probibit an Alicna- 
5 zion. | 
Ee 6. As it is lawwſul to prohibit Altenation in Favour of ſome Per- : 
rc, /o in Disfaroun of others. 
J. Of hoſe Caufes wherewith the Prohibition is [aid to be appa- 
= rellcd. : - | 
= e In chat Cafes the Executor or Legatary may alienate the 
= | Tring deviſed, notwithſtanding the apparelled Prohibition. 
. Brud eg yt to be put in where there is a Condition probibiting 

Alienation. | 
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PHE (1) Prohibition of the Teſtator forbidding the Executor or 
Legaiary to alienate the Goods bequeathed, is ſometimes to be 
obſerved as lawful, ſometimes not. T7 
The Prohibition is then (2) lawful, and to be obſerved, when it is 
made in Favour of ſome other Perſon, who is to injoy the Thing diſ- 
poſed, after the Executor or Legatary, or when there is ſome ſpe- 
cial * Cauſe, whereupon this Reſtraint is grounded. a 3 Rep ans 
= | The (3) Condition is not of any Force, when it is without Cauſe, * 
or not made in Payour of any other Perſon, ſave only of the Execu- 
dor cor Legatary*. In which Caſe, they may renounce this Favour, P. 5. diri. 
and alienate the Thing deviſed, notwithſtanding ſuch ſingle Prohibi- 
tion, which 1s rather ſaid to be a Counſel than a Commandment®: « jaf. in d. f. divi. 
For the Law doth deem it an abſurd Matter, that a Man ſhould be kn. :- 
Lord and Owner of a Thing, and yet ſhould not at Pleaſure alienate « jaf in d. f. divi. 
the ſame". In which Point alſo I ſuppoſe, that (4) the Temporal n. 9. Dott. & Stud. 
Laws of this Realm have the ſame Effect in Lands, which the Laws!“ . © 24. 
Eccleſiaſtical and Civil have in Goods. And therefore, if a Feoft- 
ment be made of Lands in Fee - ſimple, upon the Condition that the 
Feoffce mall not alienate or put away the ſame; this Condition is 
| 5 „ void 


— 8 — — 2 
EDS. Res 


Þ CFE» PE PP ORE EY ory > TG act et © ue I en 1 3 F ˙ AA ²˙¹·à ˙˙ẽͤL.ĩ —jͤrl!u... Y m 
> 1 E N 7 BI £ IHE = 1 . ⅛˙ ˙ͤw̃̃˙ es I A" 5; r F 2 3 
8 . => ane CER, E ðƷ ꝑͤſ d ³ V ͤ ͤ : 7 og — 


4s I 
5 
ws 2 z 2 > Wo © A * = 
R De 7, ex ora ro 4 1 I 7 * 3 „ 
FFF r r ²˙ ! T —_—_— — HO r CN er CO 5 
r ß Fn vo OE RI en, EE BBA r LE: : 


— 


r IE PL 
. 


EE RS oe 


1 
: 2 
5 45 
44 
1 
A 
\ 9D 
* 81.0% 
7 4 
P 57 NF; 
* of 
18 
L 4 
4 
| FC 
7 
11 
1 
4 
* 1 
9 
* 
38 
25 
6 
"4 
* 4 
5 i 
144 . 
N 
47 
? ft 
bf 
. 
5 
1 
14 
? 
oY i 
2% 
** 
75 
J 
* 
Fro 
1" 
i4 
; 
1 
1 
1 
o . 
1% 
[+ 
#8 
2 1 
14 
3 
1 
4 
1 
13 
? 


a aA 
bad, BIS STE 
Spa Hates hp ren; 
. ned SES7 


2 — 2 Path re rae > 
o 


SEE — 
4 r £6 
— . 2 * — 
23 D 
* — n - n Yo 
— — 2 N I PTS 
ein WEST oh EI TE INE ER a TE 
Fo * 5 . 2 3 — 
= I-* e Ro NS DO wed TAI 


- is oe 


_— 


__—_ — — * a — 
— 3 gw — . — © - « 1m. 4 LU * £8) 4 - 
r oma ——— —_ 8 MLS 3 £32 2 2 r © 
I re DP —— IE — ICS —— - 
et ey > og wagon 7 PEG 


— 
— tet oe - 


> — 
Ee nn ner —— — 
" = = FRIED, RES 8 — 
SR Þ — — —„ LT 
w_ 
r " 2 — 


— — — gy Re 
3 mg a Co — — — — _ 
hb ER Ing — — r — * 2 7 * 8 
— 2 2 2 1 


: — IS? — . — 7 
. ——— Ce rr —— . 
— 9 — — is 
«0 9 £ 4 — wy] 


. * ä —— 

2 — by — — 
. — 2 — — 

eta — 

—ä——k— mee yes — ä — — — 

— — =_ . D 

= 
= £4 2 . 
— aut. e » fog rn fo by 
55 "RS — — — enrery 


— a — , - — 7 4 - * K — — — me = . 3  wmihe 7 e — E get” 2 2 2 "774 * 1 - 7 
— — 8 r = TT — LEE Wars 70 2 ws ors - - my; any RN * „ e - w 2 * . 8 — 8 WET 7 ata. a oe 7 3 N fora 3 err 3 N 5 IX. a $2 ek bs ; — — - 1 "ate 
— 1 Va — — 7 « — — « erer —— — — —— — — 2 —— — he] ES SN if 7.5 i i at ns genes on rr , 4 on oatiey oat Shards feng + © ; g _s — ——— j —— noon 
2 — — => pad — — — 2 : — : — RELIC” ow RES 2 — — 
— 4 © - - $2.47 — _ 
* — — — — — — — ” — — —— — — ——— —V— ä — = ” — — — —— gy — — — 5 — 5 * 8 8 — be IR I — 5 — — * — — 
— — — —' —Uä —— — — — —— —— == 8 1 — - N 5 3 - PP - 
— 1 — — £ 1 — — m 4 T7 — nice... A Ihe. þ.4 > - - So * — wy po. A . NEBR uy. = <a op 2 — 4 H . — 1 —— bay» 4 . — — — 8 
5 — 2 : i 1 « N w_ — # — — = - . — oo 5 — » * 0 * 2 5 — , 8 - 7 2 5 
* = * 4 * — 4 5 r 1 . att * RY * ne ner * : 2 — — nl dar eee Fragonard > pie TS Nor 
* * D 3 PREY . —— — ̃ —— A 22 et 2 A b — 28 — . 3 e neee — * 2 — N 4. mae. OS. poop ao amet * T = wo CE IE. Oe. 5 
* ME * x . * * — — Ie .. — _ 4 * 50 8 - > SC. — 8 oy Rong 1 — * R x 
% " © - 4” " * 1 — —_ * — 2 . 4 * > 
＋ a . — — — —— g = — — — 5 . ans dats, 
— — R lO -22y — ——— - 1 — N 


rr ION 
— * I VIE — — — —— —_— 
— — He = 3 EE —— —— ACS 
0 — . a - 
— 0 - 


* 


v.11 
— eqs 


than 


2 99 — —— ed2-4- — 
2 * — © — — 
— eh * 
n — — 
— — — 


— — 


r 
* — 


— — 


— 


— 


— 
— 


Dre 
1 — —— 
225 ——— ——.. , —— CICENTTR 
- — — — N CO EE err nn RIS, — 2 


, void, becauſe the Feoffee is reſirained of that Power which the Lay 
* Brook, Abridg. tit. yieldeth urifo him in ſuch a Caſe.. 
Condition, n. 135. Tow wank 6 43 | | 
Fitzh. tit. Condition, n. 4. Principal Grounds, fol. 28. Do. & Stud. lib.'t. e. 4. Littleton, tit. Eſtates pot 
Conditions. | | 


But when the Prohibition hath a Cauſt annexedg or the ſame ih 


made in Favour of ſome other Perſon, who is aſtérwärds to ene. 


the Lands; then this Condition of not alienating tfie ſame is 960d: | 


and effectüal in the Law, as may appear by the Gifts' of Land in 
Tail. For if (5) Lands be given to a Man, and to the Heirs: of his 
Body lawfully begotten, upon Condition, that neither he nor hi 
Heirs ſhall alienate the Lands to any other Perſon: This Condition 
is good and effectual. In which Caſe, if he or his Heirs, to whom 
the Lands are given, alienate the ſame, then the Giver or his Heirg 
f Fitzh. Abridg tit. may lawfully enter and retain the Lands for ever*. And (6) as it is 
Condition, n. 4. Lit- not lawful to alienate from particular Perſons, in whoſe Favour the 


tleton, tit. Eſtates 


upon Conditions, f. Prohibition is made; no more is it lawful to alienate to thoſe parti. 
Rs cular Perſons, in whoſe Disfavour the Prohibition is- made 5, In 
familias, 6. divi. f. Which Caſe alſo concerning Lands, the Laws of this Realm do not 
de leg. 1. n. 1. differ from the Civil and Eccleſiaſtical Laws concerning Goods: For 

howſoever it is not lawful for the Feoffor to cut off the whole Power 

of the Feoffee; yet he may abridge or reſtrain ſome Part thereof, 

by Condition that he ſhall not alienate his Lands to: ſuch or ſuch 
» Brook, Abridg. tit. Perſons vw. | | 
Condition, n. 135. 


| Littleton, tit. Eflates upon Condition. . fol. libri mei 77. 


Ie (7) Cauſe wherewith the Prohibition is ſaid to be apparelled, 

beſides theſe former Reſpects of the Favour and Disfavour of Perſons, 

ar iicth for the moſt part of the Teſtator's Affection towards the Thing 

bequeathed. As when the Teſtator doth bequeath ſome Cup of 

Gold which was his Anceſtors, forbidding the Executor or Legatary 

J. fiinemptione. de to alienate the ſame, but to Keep it for a Memorial'; or when he 

Caen,. in d. g. doth bequeath ſome Jewel, or other Ornament, being the Gift of 

divi. the Prince k. And for that Cauſe doth prohibit the Alienation there- 

13 & Ripa. in d. of; or When he doth bequeath ſome Prize by him gotten in the Wars, 

3 as a Sword or an Helmet; and therefore doth forbid the Alienation 
Alex. & Ripa. ubi thereof |, | 1 | | 


Pre... Which Prohibition in this Sort is to be obſerved, as well as if if 


„P. L. flius famil. were in regard of ſome other Perſon®, except it be in certain Caſes: 


made in reſpect of ſome Perſon, is to be obſerved. 
The firſt Exception therefore of this Rule is, when the Alienation 
is neceſſary, not voluntary, that is to ſay, when the reſt of the Te. 
ſtator's Goods will not ſuffice to pay his Debts ; for then it is lawful 
| AR J. Pm for the Executor to ſell the ſame Goods prohibited to be fold“. 
ff. de leg. 2. Jaſ. & Ripa. in d. h. divi. . 


9. divi. For it is not perpetually true, that the Prohibition upon a Cauſe, or 


| The ſecond is, when the Alienation is momentary, or of a ſhon 
„ Time, not perpetual, with a Covenant to reſtore the Thing alicnated 
Angel. in L. vo- 


| Y 0 
Juntas. C. de ſidei 989M » 3 + wk 
Commull. Ripa. in d. 5. divi. n. 10. ubi limitat hanc exceptionem duobus modis. 


The third Exception is, when the Thing bequeathed is in Plact 


far diſtant from him to whom it is bequeathed, and who by w_ 
nes there 


2 
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f the Firms of Teſtament. Part IV. 
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nnot have any Benefit thereby, if he ſhould.mot alienate | 
the ſame; for then the Prohibition of Alienation, being made in his bog in L. volun- 
Favour, it ſeemeth that he may alienate the ſame?, | mil. 5 
The fourth is, when the Alienation is made by him who is the 
= 1: of the Family, in whoſe Favour the Teſtator did prohibit the, 
= 'Thing bequeathed to be alienated . Fouts ; 
The Fifth is, when the Executor, being prohibited to alienate the 
Thing bequeathed, except to certain Perſons, and he offering to ſell 
the ſame unto them, they refuſe to buy it: In which Caſe he may 
fell the ſame to others, notwithſtanding the Prohibition . oy * a 
| | | qui Romæ 5. cohzredes. ff. de verb. ob; 


thereof ca 


. divi. 


The Sixth is, when the Thing bequeathed was firſt ſold to the 
Perſon permitted by the Teſtator, for afterwards it may be ſimply 
ſold to any other *. For; Example; the, Teſtator doth. bequeath a . ja in Rep. de g. 
Thing to 4. upon Condition, that he {hall not alienate the ſame 3 76. 3 
B. the Legatary doth alienate the ſame to G which G doth alie- E g les. 33 
nate the ſame to B. In this Caſe the Condition is not broken, be- 

cauſe not the Legatary, but another did alienate the ſame to B. 
and ſo did not violate the ſame Condition expreſſed in the Deceaſed's * Fulb. paralel. lib. 

Will, | tions; fol. 69. 

The Seventh is, when the Executor or Legatary doth ſell the | 
Fruits and Commodities of the Things bequeathed, during his Life *. * Jaf. in Rep. d. 6; 
75 | divi n. 84. poſt. Bar. 
in L. Codicil. 56. Inſtitutio. ff. de leg. 2. 


Divers other Exceptions there be * concerning this preſent Pur- = 1 Jaſ & 
poſe, but becauſe I do not ſee how there can be any great Uſe there- & Vigl. in i a 
of in the Eccleſiaſtical Court, I have omitted the ſame, aiming efpe- thodo jur. civil. part. 
cially at theſe Caſes, whereof there is like to be moſt Uſe, and moſt ung * 
Benefit to the Reader: Only this Thing I thought good to add in? 
this Place, that where the (9) Teſtator doth make an Executor, and 
give him the Reſidue of his Goods conditionally, if he do not alie- 
nate the ſaid Reſidue of Goods, the Executor cannot be admitted to 
the Executorſhip, unleſs he firſt enter into Bonds not to alienate the 


ſame ?. | I. 4. $. idem fu- 
lianus ff. de cond. 


Inſtit. & ibi Bald. Jaf. & Ripa; in d. F. divi, quæ ſententia firmior erit exiſtente cohærede, ſen coexecutore. Cui Mu. 
tiana præſtari poſſit cautio. | 0 E | 


Prohibitions not to alienate. 


| HE Father made his Son Executor, and prohibited him from Gololph. 403. 
| mortgaging or alienating the Eſtate, or any Part thereof, and 
commanding him to preferye the ſame for his Children; the Father 
having mortgaged Part of the Eſtate to C. D. for 100 J. the Hn ſold 
tbe ſame, and diſcharged the Mortgage: Adjudged that this Aliena- 

ion was good, becauſe it was of Neceſſity to pay off the Mortgage; 


and in Prohibitions of this Nature the Law extends to yoluntary A- 


lienations, and not to thoſe which are of Neceſſity. 

Deviſe to his five Sons by Name, upon Condition that if either of 
them alienated his Part to a Stranger, that the ſame ſhould enure to 
the Crown for ever; afterwards two of the Sons ſold their Parts to 
one of the three Brothers, and died; and then the Brother who had 

| bought 
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Of the Forms of Teſtaments. Part Iy, 
bought the ſaid two Parts, made T. $. his Executor, and deviſed 
to him the ſaid two Parts, and died: Adjudged that the Deviſe Was 
good. Ibid. 

Pewterers Company Lands were deviſed to T. §. and the Heirs of his Body ; but if he 
verſus Geverz” Y ſhould go about to alien, then his Eſtate ſhould ceaſe, and then he 


Chriff's Hoſpital, 1 
Vern. 161. 


292 


— — 


— 


this Limitation to the Hoſpital was good; it was admitted, that the 
Reſtraint of an Alienation tended to a Perpetuity, but that the Cha. 
rity ought to take Place, eſpecially ſince the Donee was dead without 


Iſſue; but decreed this Limitation to a Charity was an Invention 10 


create a Perpetuity, and therefore void. 


$. XIV. Within what Time the Condition may, or 


ought to be performed, no certain Time being li- 


mited by the Teſtator. 5 


1. In this Oueſtion, Three Times, and Three Conditions are to le 


conſidered. | VF 
2. Whether the Condition may be performed before the Making of 
the Will. | arg 


3. When the Condition is arbitrary, the ſame muſt be performed 


after the Death of the Teſtator. 

4. What if the arbitrary Condition be ſuch, as the ſame cannot be 
„„ % | 

5. M. _ if the arbitrary Condition have Relation to the Time 

. | 

6. 22 and mixed Conditions may be performed before the Ma- 
king of the Teſtament, if the Teſtator were ignorant of the 

Performance. 1 | = 

7. If the Teſtator did know of the former Performance, it muſt be 
performed again if it be poſſible. | 

8. Whether the Condition may be performed, during the Time be- 
devi xt the Making of the Teſtament and the Death of the 
Teſtator. | 


9. Within what Cimpaſs of Time, may, or ought the Condition io 


be performed after the Death of the Teftator. g 
10. The Condition being Arbitrary, it is not material whether the 
Condition be impoſed on the Executor or Legatary. 
11. The Executor may at any Time accompliſh the arbitrary Chi 
dition after the Teſtator Death. x 


12. Whether the Ordinary may limit a certain Time for Perfor- 


mance of the Condition. 8 x; 
13. The Legatary muſt perform the arbitrary Condition, ſo ſoon 
as he Can. N | | 
14. The Reaſon wwherefore the Executor hath longer Time of per- 

forming an arbitrary Condition, than the Legatary. 

15. No Time doth prejudice the Legatary, whiles be is ignordut 
of the Conditions. | 155 
16. £ the Condition be caſual, it may be accompliſhed at «ty 

me. | | | 
17. What if the Condition be extant after the Death of the Le- 
gatary. | 


3 | 18. I 


deviſed the ſaid Lands to Chriſ#s Hoſpital: The Queſtion was, if 


; 


* 


1 tt ˙ Kit 
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18. F the Condition be mixed, it may be performed at any Time. 
19. hat if the Condition ao concern Marriage, whether ought it 
to be performed within three Tears. 


Ir (i) we will underſtand within what Compaſs of Time, the Con- 
I dition, whereupon the Executor is made, or any Legacy bequeath- 


ed, may, or ought to be performed, where there is not any certain 
== Time limited by the Teſtator, we are to conſider three ſeveral Times, 


and three ſeveral Sorts of Conditions. 

ok the three Times, the firſt is the Time before the Making of the 

= 7:fament ; the ſecond is the Time berwixt the Making of the Teſta- 

neut aud the Death of the Teftator ; the third is the Time after , 1 fl n 

” 7 6 | 2 I.. f jam facta. ff. 
„ the Death of the Teſtator $145 | | de cond. & demon. 
= Touching the Conditions we are to conſider, whether the ſame be 
arbitrary, caſual, or mixed. For the (2) Time before the Making e L. unic. f. fin au- 
of the Teſtament, if any do.inquire, whether within that Time, the tem C. de cad. toll. 
Condition may be performed It is to be anſwered, That (3) if the 6 pa ans 
Condition be Arbitrary, that is to ſay, ſuch as doth conſiſt in his oo | 
Power on whom it is impoſed, the ſame cannot be performed, but af- 

ter the Death of the Teſtator © For Example; the Teſtator maketh L. 2. de condit. & 
thee Executor, or giveth thee an hundred Pounds, if thou wilt go demon. f E. fi quis 
to the Church, or it thou wilt give Ten Pounds to the Poor: In this 85. U * 
& Caſe it is not ſufficient that thou didſt go to the Church; or that 

W thou didſt give Ten Pounds to the Poor at any Time before the Ma- 

W king of the Teſtament; or yet after the Making of the Teſtament 

before the Death of the Teſtator : For an arbitrary Condition muſt be 


performed after the Teſtator's Death *, ſaving in ſome Caſes. One 4 Gloſf & DD. in d. 


(4) is when the Condition cannot be iterated; for then it is ſuf. L. fl quis hzredem, 
& hoc etiam fieri de- 


heient, that the ſame was performed in the Life-time of the Teſta- bet non farc aut cg 


tor, even before the Making of the Teſtament ©, For Example; the fu, fed animo & ttu- 


Teſtator maketh thee Execu r gi an ir dio implendi condi- 
tor, or giveth thee an hundred Pounds, if WE” hb 


thou ſhalt remit unto A. B. the Debt which he oweth thee, and burn communis omnium 
the Obligation ; which Thing is by thee already done. In this Caſe interpretum ſenten- 


2 | a e a 4 tia, teſte Graſſo. The- 
it is ſufficient that thou haſt done it, ſecing it cannot be iterated . fur RC 3 


And this I ſuppoſe to be true, not only if the Teſtator be ignorant gatum, q. 57. & huc 
of the Performance of the Condition * (for it is not likely that he rg Fanny 3 
would have impoſed any Condition to have been performed, if he part. 3 — 


had known the ſame to have been performed before, and that it © L. fi jam facta. L. 
could not be performed again) but alſo, if he did know the Condi- 5 * 


tion to have been performed before; in which Caſe, the Condition Paul. de Caftr. in d. 

not being iterable, is impoſſible, and ſo rejected, the Diſpoſition re- L. f quis hæredem, 
maining pure and ſimple . Another Exception is, when (5) the L“ 

Condition is referred . ere, Spee, Nee weg 5) the * L. hc condito el 

is reterred to the Time paſt. For Example; the Teſtator 1. fl. de cond. & de- 

We thee his Executor, or giveth thee ſome Legacy, if thou haſt ;, M26, » Ho 

AP EE . « emon. 

: b Shs or that Thing. In which Caſe it is not only ſuſhcient, Paul. de Caſtr. & Si- 

at the Condition was performed before the Making of the Teſta- chard. in L. fl quis 


ment, but it is neceſſary that it ſhould fo be, for obtaining the Exe- 12 3 


C k 
utorſhip or Legacy *. 2 D. L. fi jam & 
facta & L. hæc con- 


ditio, el. 1. ff. de cond. & demon. & ; 
i ' & demon. & eq loci Interpretes. h Graſſ. Theſaur. com. op. 5. legatum, q. c7. 
in fin. per L. quæ ſub. conditions F. quoties ff. de cond. inſtit. i L. talis inſtitutio. 5 nd we L 25 


ad præſens ſi cer. pe. ff. * D. L. inſtitutio talis. 


ed, that is to ſay, either wholly without the Power of the Per- 
a 4 F k ſon, 
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ſon, on whom it is impoſed, or partly in his Power, and partly in the 


! Bar. in L. 1. C de Power of ſome other ; then it is material, whether the Teſtator wert 


Inſtit. & ſub. ſupra 
gm part. 5. 5. in 


. L. ſi jam facta. ſame is deemed to be ſufficiently complete *. 
ff. de cond. & de- 


ignorant of the Accompliſhment of the Condition, when he made hi 
Teſtament, or not: For if the Teſtator, when he made his Teck. 


ment, were ignorant that the Condition was performed before, the 
ample of the caſua) 


mon d f. f e the Teſtator maketh thee his Executor, or giveth thee an 
hzredem C. de in- hundred Pounds, if his Ship ſhall return from Fenice. This Ship is 


ſtit. & ſub. 


„L. hæc conditio, extant, as if the ſame had returned after his Death. Example gf 
6. fi fic. ff. de cond. 
& demon: & d. L. fi 
quis hæredem. : 

Wife already, but the Teſtator did not then know ſo much, when 


be made this Condition. In this Caſe alſo thou art reputed to haye 


returned already, but the Teſtator is ignorant thereof, at the Time 


of making his Teſtament. In this Caſe the Condition is ſufhciently 


the mixed Condition ; the Teſtator doth make thee his Executor, or 
giveth thee an hundred Pounds, if thou take a Wife; thou haſt x 


* Mantic. de con- ſufficiently accompliſhed the Condition “. 


ject. ult. vol. lib. 11. 
tit. 18. n. 16. per 


* — 


* 


d. L. fi quis hzredem & d. L. fi jam facts. 


But if ()) the Teſtator were not ignorant thereof, but did know of 


the Return of his Ship, and of thy Marriage, at the Time when he 
did impoſe the Condition; then the Condition is not reputed to be 
e extant or accompliſhed : But it is to be underſtood of the next Re- 
PI. fi ita ſcriptum | 


ff. de leg. 2. Man- 
tic. de conject. ult. 


turn, and of thy next Marriage ?. Howbeit, if the Condition were 
ſuch, that the ſame could not be iterated, then it ſhall be reputed for 


vol. tit. 18. lib. 11. extant and accompliſhed ; albeit, the Teſtator at the Time when he 


n. 16. 


1 L. quæ ſub con- 
ditione 9. quoties. 


did impoſe the Condition, were not ignorant of the Accompliſhment 


thereof, For Example; the Teſtator maketh thee his Executor, or 


giveth thee an hundred Pounds, if thou ſhalt be baptized, or if thou 
ſhalt take his Daughter to Wife : For it is ſufficient, albeit the Teſtator 
did know thee to be baptiſed before, or that thou haſt taken his Daugh- 


ter to thy Wife before, ſeeing the Condition cannot be iterated *, 


de condit, inſtit. L. hæc conditio. el. 1. & L. fi jam facta de cond, & demon. ff. L. fi quis hæredem. de inſt, 
& ſub. C. & DD. in dictas L. , CET ITT Fe 8 | „n 


Concerning (8) the ſecond Time, that is to ſay, the Time betwixt 
the Making of the Teſtament and the Death of the Teſtator; if any 
be deſirous to know, whether the Condition may be performed, du- 
ring this Time, I refer him to that which hath been ſaid immediately 
before; that is to ſay, either the Condition is Arbitrary ; and then it 
is not ſufficient to perform the ſame, ſo long as the 'Teſtator liveth, 
unleſs it be ſuch a Caſe as cannot be ok, or that the Condition 


doth reſpect the Time paſt, or elſe the Condition is caſual or mixed; 
and then it is ſufficient that it is completed whiles the Teſtator liveth. | 


For ſeeing it is ſufficient, if it be performed before the Making of thc 
Teſtament, much more if it be performed after the Making of the 
Teſtament. - | 
Concerning (9) the third Time, which is the Time after the Te- 
ſtator's Death, if we would now alſo know within what Space or 
Compaſs of Time immediately from his Death, the Condition may 
or mult be performed, no certain Time being. preſcribed by the Te- 
ſtator, we muſt firſt inquire the Nature of the Condition, obſerving 
diligently, as before, whether the ſame be Arbirrary, Caſual, or 


Mixed; for according to the Diverſity of the Conditions, the Law 
hath determined diverſly. | 5 
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In the firſt Caſe, (ciz.) When (10) the Chnd7tion is Arbitrary, we 


are to conſider, whether the ſame be impoſed on the Executor, or on 
the Legatary. If the (11 ) Condition be impoſed on the Executor, 

the ſame may be performed at any Time; ſo long as the Executor 3 
liveth *. For Example; the Teſtator maketh thee his Executor, 'if * L. & quis inftitua- 
thou ſhalt give to the Poor Ten Pounds. In this Caſe thou mayeſt a 1 75 de hæred. 
at any Time, during thy Life, accompliſh the Condition; and it is of 

the ſame EffeR; as if thou hadſt performed the ſame immediately after 

the Teſtator's Death *, unleſs the (12) Ordinary do appoint a certain Glod! Far. & Haid. 
competent Time tor the Performance thereof: For fo he may do 'in 124.5. 1. Graſſ. The- 


| "Bos | ; 1x. 0 * a . 41a 02 m. = I: A 
this Caſe (as hereafter is more fully declared *) within which Time, 8 of 


if thou do not accompliſh the Condition, he then may commit the * Infra eadem part. | 


Adminiſtration of the Goods of the Deceaſed, as of one dying Inte- J. 15. 


flate . If the (13) Condition % appertain to the Legatary, then « Bar. Bald. Paul. de 


the ſame muſt be performed ſo ſoon as the Legatary conveniently may rk 7 & quis 


perform the ſame, or elſe the Legacy is loſt *. For Example; the part. $.16. 


Teſtator doth bequeath unto thee an hundred Pounds if thou wilt go L. Ere conditio ff 
unto the Church, or give Ten Pounds to the Poor. In this Caſe, ſo t LN 
ſoon as thou art well able to go the Church, or to give the Ten fit. & ſub. C. 

Pounds after the Death of the Teſtator, thou muſt perform the Con- 
dition, otherwiſe thou haſt loſt thy Legacy ?. 'The (14) Reaſon of 7 Bar. in d. L. hæt 
the Difference betwixt the Executor and 4, gn in this reſpect, is, _ 3 N 
becauſe greater Prejudice may grow to the Executor, by undertaking Ripa. n. 163. 4 
the Executorſhip, than to the Legatary by accepting the Legacy. _ ob. ff. quit o- 
And therefore, in Equity the Executor ought to have longer Time to 9 
deliberate of the Performance of the Condition, and Undertaking of Thefaur. com. op. 5. 
the Burden of the Executorſhip, than the Legatary, to whom no Pre- legatum, q. 5. n. 2. 
judice at all may happen, or not ſo much as to the Executor: . Not- * Graff. ubi ſupra 


withſtanding (15) if the Legatary were ignorant of the Teſtament or 1 111 Caſtr. & 
Condition, ſo long as he is ignorant, no Negligence is to be imputed Fer 
unto him, nor any Prejudice doth grow unto him, by not performing . 
the Condition, as otherwiſe it might, if he had known thereof *. * Bald. in L. 1. C. 
In the ſecond Caſe, that is to ſay, When the Condition (16) is ca- yo n 
fual, then the Event thereof is to be expected; and whenſoever the N 
ſame ſhall be extant, then may he that is made Executor, or to whom 
any Legacy is left upon ſuch caſual Condition, be admitted to tzje 
Executorſhip, or obtain the Legacy, and not before. As for Ex- L- intercidit. de 
| cond. & demon. L. 


ample ; the Teſtator maketh thee his Executor, or giveth thee a hun- (40; commiſſa, $. fic 


dred Pounds, if his Ship return from Fenice. In this Caſe, when'o- fidei commiff. in fin. 
ever the Ship ſhall return from Venice, during the Life of the Exe- © leg. 3. f. 
cutor or Legatary, then is he to be admitted to the Executorſhip, and 

may obtain the Legacy, and not before ©. So that (17) if he die in * D. L. intercidit. T. 
the mean Time, the Executorſhip or Legacy ſhall not be tranſinitted ag 3 
to his Executors or Adminiſtrators, although the Condition be extant quel de rerract. "rk 
atterwards ©; unleſs ſome Legacy be left unto the Prince, who, if he glofl. 2. n. 235. 
die before the Condition be extant, yet is the ſame due to his Suc- e Bokey ” 
ceſlors, in whoſe Time the Condition is extant ©; or unleſs it be the in teſtam. de cond. 
Will and Meaning of the Teſtator, that the ſame be tranſmitted + For & m_ +. 
the Teſtator, if he will, may make the ſame tranſmiſſible, which o- t 22 i 1 
therwiſe is not tranſmiſſible f. decem. ff. de verb. 


5 2 | | | f 8 | oblig. 
I. quod principi. ff. de leg. 2, f-L. in conditionibus F. 1. ff. de cond, & demon. Mantic. de conject. ult- 
vol. lib. 11. tit. 20. | | | 


A Bill 


. 


— 4 


EEE 2 Io meg 232 : 
222 K d OT IE 
r 


ern oa — n 
n n os no 
g GR ET EC EE A EEE A ED 


Part Iv. 


— 2 — 


© SW 


_ ABil in Chancery | 
Satisfaction of 1000 J. which was to be paid by the Obligor within 
Seven Years after the Marriage of his Daughter, and Jointure made 
the Marriage was had, but the Jointure was not made, and the 
1000/1, was deviſed to the Plaintiffs ; but the Defendants inſiſted 
that it was not payable, but upon a Condition which was never per. 
formed, for that the Obligor died within Four Years after the Date 
of the Bond, and no Jointure was made; and this Matter was plead. 
ed to the Bill, but the Plea was not allowed. Caſes in Canc. 158. 
Glaſcock verſus Brownwell. 7 is 


In the third Caſe, that is to ſay, when the (18) Condition ir mite. 


ed, then the ſame may be accompliſhed at any Time, as in caſual 
s Ja. in L. 1. de In- Conditions, except the Condition be of Marriage *. But if the Te. 
fit. & ſuh. O flator (19) make thee his Executor, or give thee an Hundred 
3 Pounds, if thou marry: In this Caſe, very many be of this Opinion, 
» Bar. in L. 2. f. ad that thou oughteſt to marry within Three Years . Others are of a 
fliorum, C. quando contrary Opinion, and that it is ſufficient to marry at any Time, ei- 
15 pibus quarta pars: ther within Three Years, or after. In which Contrariety of Opi- 
& ſub. 


if he marry, that then he may at any Time accompliſh the ſame, not 
4 E. Il, de only within Three Years, but after *. But if a Legacy be given up- 


conject. ult. vol. lib. on Condition, if the Legatary marry, then it is the sommon Opinion 


11. tit. 18. n. 23. - he Legatary muſt be marri wig 
J of the Writers, that the Legatary muſt rried within Three Years 


d. d. 2. Graff. The. Or elſe the Condition is ſaid to be deficient, and ſo the Legacy is loſt i 


aur. com. op. f. le- And albeit the other Opinion is ſaid to be truer, that the Condition 
rm, 2 2 is ſufficiently accompliſhed by marrying after Three Years ®, yet the 


chard. & alii in d. 


own > nga ſumed to be the truer Opinion, which is more commonly received “. 


op. F. Iegatum, q. 46. The Reaſon of the Difference wherefore the Legatary is excluded 
a. fange de con. Tather than the Executor, if he do not marry within Three Years (as 


jekt. ult. vol. lib. 11. is before ſhewed) is, namely, for that the Executor otherwiſe is ſub- 


tit. 18. n. 23. Graſſ. j ect to more Peril than the Legatary *. 
ubi ſupra. | 


2 Corafius, Tract. com. op. lib. 2. caſ. 14. Ut ſupra in pluribus. 


| © $. XV. Of the Underſtanding of this Condition, viz- 
It he die without Iſſue. Oe 


1. Manifold Oueſtions by Occaſion of this Condition, If he die 


without Iſſue. 


2. Whether he be ſaid to die without Iſue, whoſe Iſſue is natural, 
but not lawful ? 4 | 


* 


3. Mhat if the Father and Mother do afterwards marry together? 


4. When the Iſſue is lawful, not natural, whether: he be ſaid to die 

_ without Iſſue ? | ws Rp 

F. What if the Child wwere got by another Man before Marriage! 
6. If another have to dv with the Wife befides her Husband, yet 
the Child ſhall be deemed the Husband g. — 245-17 

7. Divers Extenſions of this Cyncluſion. 

8. What if the Child be like the Adnlterer ? POR ans 
9. How comes it to paſs that the Child is ſometimes li ker unto an- 
other, than him who did beget it? 


3 10. I. 


was exhibited againſt the Defendants, to have 


in L. 1. C. de Inſtit. ions, I ſuppoſe, That if the Executor be appointed upon Condition, 


Judge may not eaſily depart from the common Opinion: For whatſo- 
L. 2. quorum opinio ever is affirmed for the Truth of the ſingular Opinion; yet that is pre- 


1 


N 
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| 20. I "me Caſes the Husband ſhall not be judged the Father of | ; 


the Child begotten, during Marriage. 

11. Whether ſhall the Child be the former, or the ſecond Husband's, 

ed ben it is uncertain whether of. them did beget him? 

12. Whether he be ſaid to die without Iſſue, zwho had Children, 
but not at his Death? TIF” 

13. Diference betwixt this Condition, If he die without Iſſue, and 
this, If he have no Iſſue. | 

14. Whether that Father is to be deemed to die without Tſne, 
zwhoſe Child is unborn when he diet? 

15. Whether he be deemed to have died without Tſſue, whoſe Child 

dietb ſo ſoon as it is born? 

16. If the Child be beard to cry, the Father ſhall be Tenant by the 
Curteſy. | 

19 2 if the Child were not heard to cry? 

iv. Ibat if the Iſſue be born dead, or dieth as it is lern? 

19. What if a Monſter be born; whether ſhall the Parents be judgs 
ed to have died without Iſſue ? „ 

20. What if the Child in the Mother's Womb, being made Execu- 
tor, ſhe be delivered of divers Children at one Birth, whether 
ſhall every of them be Executors * 

21. What is to be obſerved in Legacies, where more are born at 
one Birth ? "Oe I 


As there (1) is no Condition more uſual than this, (I he die 
without Iſſue) ſo there is none that doth miniſter more Que- 

ſtions although ſome of them be not altogether ſo difficult :) Which 
Thing that it may the better appear, let us firſt ſuppoſe that the 
Teſtator doth make thee his Executor, or doth bequeath unto thee 
an Hundred Pounds if he die without Iſſue. This Cafe doth mini- 
ſter all theſe Queſtions ; What if the Teſtator have Iſſue natural, but 
or lawful? Or, what if he have Jſſue lawful, but not natural“ 
What if he have Iſſue both natural and lawful, but the ſame dieth 
before the Father ? Or, what. if he beget his Wife with Child, and 
then die before the Child be born? Or, what if the Child die before 
le born? Whether ſhall the Teſtator be judged to die without 
Iſſac? All theſe and many more like Queſtions, may be demanded by 
Rea'on of that Condition (if he die without Tſſue,) whereunto I ſhall 
antwer in order as they be propounded ; preſuppoſing, that to have If- 
lue, is to have a Child or Children; and to die without Iſſue, is to die 
without any Child. ts 

When (2) the Iſſue is natural, but not Jazyful, if the Will and 
Meaning of the Teſtator do not appear, the Teſtator is deemed to 
have died without Iflue . For it is not likely that an honeſt Perſon, * L. in conditioni- 
ipzaking of Children, did mean Baſtards, but lawful Children * ; bos - _— * 
inomuch, (3) that if the Teſtator do beget a Child, and after the 5 . 
Birth of the Child marry the Mother; yet in this Caſe I am of Opi- Trebel. L. vulgo ce 
nion, that by the Laws of this Realm he ſhall be judged to have 8 
died without Illue. For in the Time of King Henry the Third e, vol. lib. 11. tit.g. in 
til Queſtion being propounded in the Parliament, J/hezher one born Prin. Sichard. in I. 


7 5 = : : g | g eneraliter. $. cum 
before Mats Imony might inherit, as one born after Matrimony? All 1 


4 (> | | the & ſub. Bra, de leg. 

: & conſue. Angl. lib, 

5; e. 30. 5 10. in fin. Fleta, lib. 6. cap. 3 8. Forteſc. c. 39. 11 Aſſ. pl. 20. Inſt. part. 2. fol. 97. Inſt. part. 1. fol. 

4 12 ye br. Dy. fol. 313. 14 Chr. Dy. fol. 345. b Ripa. in d. L. ex facto. F. fi rogatus ad Trebel. ff. 
. Grail. Theiaur, com. OP. F. hdei commiſ. g. 37. n. 6. © Merton. c. 9. anno 20 H. z. 
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= Of the Forms of Teflaments, Pan ty 


wut Biſhops avſwered and faid, That it was againſt the common 0). 
Fer e. 1. & e. tan der of the Church, that ſuch ſhould. not inherit * ; and they all . 


ta, qui filii ſunt le- 


git. extr. f. ult, In- ſired the Lords Temporal and Barons then aſſembled in Parli 


tit. de nuptiis c. that they would conſent, that all they that were born before 
nullum. 3. q. 5. 


ament, 


Matri. 
mony, ſhould be legitimate, as well as they that were born will 


Matrimony, concerning the Succeſſion of Inheritance, foraſmuch a8 

the Church accepted ſuch as legitimate. But they all with one Voice 

; n anſwered, that they would not change the Laws of this Realm 
Are 3. 9. am which hitherto had been uſed and obſerved ® COT 
a When (4) the Iflue is /atofud, not natural : By lawful Iſſue in this 

Place, I underſtand that Child which is begotten of a married Wo. 

f Brafton de conſuet. man, by another than her Husband * ; (for of Adoption, Arrogation 
Angl. iy. 2- 5-29 of any other Means to make Children lawful, except Marriage 
* "Trad. de Republi- We have no Uſe here in England *:) In this Caſe, firſt of all the 
ca Ang]. lib. 3. c. 7. Meaning of the Teſtator is to be regarded ", the which if it do not 
5 de his appear, then it ſeemeth by the Laws of this Realm, that he is repu. 
5 ven. ztat. imp. ted not to have died without Iſſue, but as if he had got it himſelf; 
3 auß becauſe by the ſame Laws it is provided; (5) That if a Man take 
conject. ule. vol. lib. to Wife a Woman which is great with Child by another that was not 


11. tit. 8. in prin. her Husband, and after the Child is born within Eſpouſals of Mar. 


8 8 riage: He who married the Woman, ſhall be ſaid to be the Father 
Baſtardy, n. 1, 4. of the Child, and not he who did beget the ſame, although the 
3 —_— bi 43: Child were born the next Day after the Marriage ſolemnized * : Por 


pub. Angl. lib. 3. Whoſe the Cow is, as it is commonly faid, his is the Calf allo !, 
C. ö. 18 Edv. 4. fol. 28. Inft. part. 1. fol. 244.4 
* juxta illud pater 


eſt quem nuptiæ demonſtrant. 1 Quod tamen non eſt ſimpliciter verum in viduis, ut per Terms of Law, verb. 


Baſtardy, & infra d. $. 


Much more (6) if, after the Marriage, another Man have carnal 
Conjunction with his Wife, ſhall the Husband be deemed the Father 
of that Child, which is not only born, but begotten during Marriage: 
For then, by all Laws, the Husband is preſumed to have gotten the 


= I. filiam. de his Child himſelf, and not the Adulterer *, albeit another had to do with 
qui ſunt ſui vel a- her beſides her Husband. Which (7) Concluſion, becauſe it is in Fa- 


. . ; il x 0 1 * . 1 
dae ra vour of Matrimony, and tendeih to the Benefit of Children, is & 


ff. & ibi Legiſtz. c. verſly extended. 
Michael. de fil. Preſ- 


byt. c. per tuas de probat. extr. & ibi Canoniſtæ. Bract. de leg. & conſuetud. Angl. lib. 2. c. 29. 


Firſt therefore, although the Mother do cohabit with the Adul- 

terer, yet if the Husband have free Acceſs unto her, he is preſumed to 

„ Bald. in L. f a be the Father, and not the Adulterer ”. For tho' it be likely that the 

mo my Adulterer did beget the Child, yet ſceing it is poſſible that the Huf- 

cecens de purg. ca. band did beget it; honeſt Poſſibility is preferred before that other Poſ- 
2 — 5 : 00" ſibility which is linked with Diſhoneſty “. £2 


lius concl. 788. o Bald. in d. L. filium, de his qui ſui, vel. alien. jur. ff. Palæotus de Noth. & Spur. c. 24 


Secondly, Albeit the Wiſe were as common as the Cartway, ma- 
king an open Profeſſion of her Filthineſs; yet the Husband, if ſhe be 
? Cyn. poſt Jac. de not altogether out of his Guard, ſhall be judged the only Father *. 


Butr. in L. fi minus, 


C. de nup. Gab. lib. x. tit, de præſump. concl. 14. n. 9. Maſcard. de probat. d. concl. 788. n. 39. 


Thirdly, 


* * 
4 


1 


_ 
* — 
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"Thirdly, Albeit the Mother had been barren a long Time before, 
et the Child is preſumed to have been begotten by the Husband, and 


not by the Adulterer “. 4 Ab. in e. per tuss 


| 1 . de probat. ext. Al- 
ciat. de præſumpt. reg. 3. præſumpt. 37. Gab. d. coneluſ. 14. n. 8. 


Fourthly, Albeit the Mother do confeſs that the Adulterer GA | 
get the Child, yet her ſole Confeſſion doth not hurt the Child *. 4 ge” 


de pœniten. extr. 


ocedit etiamſi matris confeſſio accederet, Palæot. de Noth. & Spur. c. 24. n. 2. Alciat. de præſumpt. reg. 3. 
2 77 n. 6. Petr. Duen. Tract. reg. & fal. verb. filius, reg. 344. cont. Bald. Arch. & Alex. de quibus Gabr. 


concluſ. 14. n. 13. 8 | 

Fiſthly, albeit the Child be born blind, or lame, yet is the Huſ- 
band preſumed to have begotten the ſame, and not the Adulterer *, « Oorar. Epitom. de 
in which Cafe, nevertheleſs ſome have been of this Opinion, that ſponſal. 2. part. e. 


8. $6.3. n. 8. Maſ- 


this Child was gotten in Adultery ', being ſo born (as they imagined) © 73: 3: fe. = 
by God's Providence and Juſtice, becauſe of the Sin of the Parents; n. 8:. Petr. Duen. 


= . ind *. d. reg. 334. limit. 2. 
whoſe raſh Opinion is by others refelled as erronequs and blind , Bae t _ 


| having no better Ground than had their Conceit, who asked of our gntia de probat. ex: 
Saviour Chriſt (as he paſſed by a blind Man) who had ſinned, he or tra. & in conf. 68. 
his Parents, that he was blind *. To which Demand our Saviour an- "Maire Bop 4 = 


| Ni e 

ſwered, neither he nor his Parents, but that the Power of God might 5. pe ad 188. 
ifeſt ?, | | Hyppol. . Sing. 530. 

be made manifeſt | ; | ubi alios citat hujus 
opinionis Autores quamplures. Quibus fi placeat, adde Ed. Fenton Anglum, Tract. de mirabil. ſeeret. nature, cap. 5. 
u Covar. de ſponſal. c. 8. F. 3. n. 8. part 2. Duen. d. reg. 344. in fin, * Evangel. 8. Johan. e. 9. in prin, 


Y Exod. c. . verſ. 3. 


Sixthly, albeit (8) the Child be very like the Adulterer, yet ſhall 
the Husband be deemed the Father. Wherein divers (I confeſs) . Bald. in L. Gal- 


of no ſmall Authority have contended mightily, that this Child is lus, de lib. & poſth. 


| 's ifyi | ic f. n. 13. Paul. 
to be adjudged the Adultercr's *, fortifying their Aſſertion with this 22 . peo 


Reaſon eſpecially, becauſe in other Creatures, Nature hath fo pro- ol. z. Alciat. de 
vided, that each Thing do beget that whicn is like unto it ſelf“; 3 1 K, 
yet contrariwiſe their Opinion hath prevailed (as being armed with 2 1 
Arguments of the invincible Truth,) who defend that the Husband ric. conſil. 10. vol. 


ought to be judged the Father of that Child, which is ſo like the 2. n. 59. Bald. 


an - . . - ſ. . J. * 
Adulterer, and fo unlike himſelf . Neither is that other Reaſon Fuge anf. 212. 


of ſuch Force as is pretended, becauſe (9) this Form or Similitude col. 3. Coraf. L. 2. 


may happen to the Infant, by the Mother's ſerious Cogitation or 3 cap. 22. 


firm Imagination at the Time of the Conception . For Proof » pair Cora. & 


whereof. may read in the holy Scriptures, how b acob's De- alii ubi ſupra Ti- 
Saks y y P . | 7 raquel. de legibus, 


vice of the ſpotted Sticks being laid before Laban's Sheep at the Ch i > 
Ramming Time, the Lambs became ſpotted ﬀ®© Famous alſo is Maſeard. de pro- 


that Accident (regiſtred in the Books of ſundry Writers ) of a beau- bat. concluſ. 792. 


N. 2, 


titul Lady, who having a Husband of a fair and white Complexion, Rar. Ia r on 


was delivered of a Child, like a Moor or Ethiopian: And here- muniter DD. in L. 
Gallus, ff. de lib. 


. "28 | PL TP F& 
upon being accuſed of Adultery, ſhe was acquitted and abſolved, E poſth. quam ſen- 


for that by the Opinion of the beſt learned in Phyſick and Philoſo- tentiam propits ad 

phy; the ſame did ſo come to paſs by Reaſon of the Picture of a r 2 
. . . 0 7 „ 

lack Boy, or little Negro, which did hang in the Bed- chamber, at 0 3 


tne Time of the Conception. Like unto this, is that credible Hi- 792. n. 7. 


ſto 10t op TP; tl ib Trl 4 Alciat. de pre- 
ry of a other Woman in the Time of Charles the Fourth, Em e 55. naſe Bald, 
Peror aua King of Bohemia; who, becauſe ſhe had too much Re- in Tr Gallus un- 
8 N 1 ard de mulieres ſimula- 

cra fſzpiffims ſta- 


tuaſque in deliciis habuiſſe legitur, ſimileſque iis partus enixas. Coral. d. c. 22. n. 2. 5 e Gen. c. zo. f Jaſ. 
ir L. Gallus, ff. de lib. & polth, n. 69. Coraſ. lib. 2. Miſcel. c. 22. Fenton de ſecretis Naturz, cap. 5. | 
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a0 . Of the Forms of Teftaments. Part Iv 
gard to the Picture of St. John, cloathed in a Camel's Skin, whic 


did hang at the Beds-feet, during the Conception, ſhe brought forth 
s Coral. in andotat. A Child all rough, covered with Hair like unto a Bear *, The H. 


f. uodam Arre- heſe Kind of Accidents 
hou ws ber ſtories are full of theſe A „I ſhall content my {elf 


Fenton ubi ſupra. With one more, which did befal in the Time of the Emperor Maxi. 
h Coral. in d. anno- lian, in a Town in Brabant *: There in a publick Play, a certain 
tat. cod. fol. 31. Man whoſe Part was to play a Dancing Devil, aſſoon as the Pla 
Ludovic. Vives in QT Far be : Ts ps Y Was 
12. lib. Aug. de Ci- ended, ran home to his Wife in the Devil's Attire; and being moved 
e in Spirit, catched his Wife haſtily in his Arms, and muſt nee 
8 de Tana. Cc. in that Habit, ſaying, He would beget a Devil; and ſo it came 
tionem verſic. 16. c. to Paſs, that at her Child's Birth ſhe was delivered of a deviliſh Mon. 


12. lib. Judith in | it was born, began t | 
. ſter, which, as ſoon as it w „began to leap and dance like to 


dioma. the Father. Which Examples (with divers other like Experiments) 


being made notorious, many Women (that they might bring forth 

beautiful Children) have gotten beautiful Pictures, and fixed the {ime 

. High to their Beds, and have indeed ofc-times brought forth Children 

like unto thoſe Pictures, in the Sight whereof they were formerly 

ad bs moſt delighted k. Seeing then the Conceit or Imagination of the Wo. 

tis Philoſ. lib. 5. e. man is of ſuch Force in the Act of Generation, that whoſe Form or 

12. er in d. c. Similitude is then in their Mind, the ſame is not ſeldom repreſented 
22. . » 


Mikel, lib. 2. in the Child '5 What Marvel then if the Child which is begotten 


1 Gloff. in L. quæret by the Adulterer be like unto the Husband, when the Adultereſs fear- 


aliquis, de verb. fig. ; ; \ : 15 : 
F be interrupted by his Return, cannot but ſtill have an Eye to 


ſtat. hom. ff. that Door, until the Peril be paſt “? And wherefore then alſo ſhould 
m Alciat. de prz- we Wonder, that the Child which is begotten by the Husband, ſhould 
wig 0 3: P'” be like to the Adulterer , upon whoſe Face and Favour her Mind 


ii in d. L. Galle f. is fully fixed, who in the Midſt of ber Delights, imagineth the ſtoln 


de lib. & poſthu. Water to be the ſweeter'. Nay rather, it is to be marvelled that it 
n Bald. in d. L. Gal- 


4 ſhould be otherwiſe, but that the Aimighty doth ſtill reſerve his 
bat verb. filius con- Prerogative, beſides, and contrary to the Courſe of Nature, beſtow- 


cluſ. 792. ing what Forms it beſt liketh him, upon every Creature. Other 
© Prov. Salo. cap. 


v. 17. ” Extenſions there be of this Rule ?, but let us return to the Limi- 
P De quibus Maſcar. tations. | 
de probat. d. concl. 


788. Petr. Duen. tract. reg. & fal. reg. 344. Alciat. de præſumpt. 37. Menoch. de Arb. Jud. ſent. 89. Gabriel de 


præſumpt. conclul. 14. 


| The firſt Limitation is this, when (10) the Husband was not with- 
1 Bradl. de legat. & in the four Seas at ſuch Time as the Child was conceived 5, or at the 
conf. Ang]. lib. 1. leaſt was fo far abſent from his Wife, or impriſoned at the ſame 
cap. 9. in fin. & lib. Time, that thereby it was impoſſible for him to have begotten the 


"2. ap. 29. mam. 3 


& 4. Kitchin tit. gif. fame Child *, Which Time of Conception when it was, may belt be 


3 ee known by Relation to the Birth of the Child: For a Woman can- 
tit. Baſtardy, n. 4. 


: Die a Ao ts bring forth a perfe& Child before the Beginning of the ſeventh 
teſlib. extr. & Panor. Month *; neither can ſhe bear a Child in her Womb, after the End 


ae plas F of the tenth Month, from the Time of the Conception, at leaſt by 


condi. io. vol. 3. 1. Preſumption of Law *, except it be (9) for one, two, or three Days 


36, 78. Maſcard. de more at the very fartheſt *. 
probat. conjcluſ. 788. 


n. 40. Petr. Duen. d. reg. 344. limit. 3. Brook. Abridg. tit. Baſtardy, n. 4. L. ſeptimo de ſtat. hom. f. 


ex ſententia Hippocratis. lib. de partu ſeptimeſtri, a quo non diſſentiunt Ariſtotel. I. 2. De natura animal. Plutarch. 


I. 5. de placit. Philoſ. c. 18. Plin. ]. 11. Natural. Hiſt. cap. 3 1. | L. inteſt. 20. g. ult. ff. de ſus, 
& legit. & $. ult. Tiraquel. in rep. L. fi unquam C. de revoc. don. verb. ſuſceperit, ubi multa ſcitu non indigna de 
partu ſeptimeſtri & decimeſtri, ex Hippocrate, Ariſtoteli, & aliis, tum Medicis, tum Philoſophis deprompta, videre li 
cet. Sed præ cæteris Legiſtis, præclariſſime & copioſiſſime de naſcendi tempore, ſcripſit Gentilis noſter. * 


curſ. in d. f. ult. Auth. dor. ftir. & ea que parit, &c. Salmo in L. Gallus, de lib. & poſth, ff. Menoch. de Arb. 
Jud. quæſt. lib. 2. caf. 89. n. 41. | ; 
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Part IV. 


It was found by Verdict, that Heury, the Son of Beatrice, which 
was the Wife of Robert Radewill deceaſed, * was born Per undecim 
dies poſt ultimum tempus legitimum mulieribus conſtiturum : And 
thereupon it was adjudged, Qzod dictus Henricus dici non debet filius 
predicii Robert! ſecundum legem & conſuetudinem Angliæ conſtitu- 
am: Now tempus legitimum in that Caſe appointed by the Law, at 
the furtheſt, is nine Months or forty Weeks; but ſhe may be deli- 
vered before that Time. Trin. 18 Edw. 1. Rot. 61. Bedford, coram 
Rege: And this agreeth with that in Eſadras, Fade & imnterroga prag- 
nantem, [i quando impleverit novem menſes ſuos, adhuc poterit ma- 
trix ejus retinere partum in ſemet ipſa ? & dixi, non poteſt Domine. 

A. 4. 41. | | 
wr ts Andrezys died the three and twentieth of March, Anno 
1610. A. his Wife being pricatment enſeint, but not delivered until 
5 Zan. 1611. Which was forty Weeks and nine Days, and then de- 


livered of a Daughter, named E/jzabeth : Adjuaged the Iſſue legiti- 


mate, and no Baſtard. Mich. 17 Fac. B. R. Alſop verſus Bowber, 
Croke, part. 2. fol. 541. Though the uſual Time for a Woman to go 


with Child, be nine Months and ten Days, ©iz. Menſes Solares, that 


is, thirty Days to the Month, and not Menſes Lunares ; yet by Rea- 
ſon of want of Strength in the Woman or Child, or by Reaſon of 


ill Uſage, ſhe may be a longer Time, 972. to the End of ten Months, 
or more: And ſo both antient and modern Authors, and Experience, 


prove. And as a perfect Birth may be at ſeven Months according to 
the Strength of the Mother, or of the Child it ſelf, which is as long 
before the Time of the publick Birth; ſo by the ſame Reaſon it may 
be deferred by Accident, which is commonly occaſioned by Infirmities 
of the Body, or Paſſions of the Mind. The Record Trin. 18 Edev. 1. 


Was produced, but not much regarded, becauſe it ſaith, That Child 


was born andecim dies poſt tempus conſtitutum, but doth not ſay poſt 
quad; aginta ſeptimanas. What ſhall be ſaid to be the Time mu- 
 dieribus pariendo conſtitutum, ſee Sir Thomas Ridlie's View of the 
Civil Law, fol. 55. where he relates of a Widow in Paris that was 
delivered of a Child the fourteenth Month after her Husband's Death ; 
yet the Judges adjudged the Child to be legitimate. 'The like Judg- 
ment was given in the Confiſtory at Witeuburgh, in Caſe of a Woman 
who was brought to Bed in the eleventh Month after her Husband's 


Death. Vid. Cirnad. Manſeri partem ſecundam de Matrimoniis, c. 


36. Jol. 150. Selden de Succeſſionibus, fol. 22. Croke's Auatomy, 
lib. 6. fol. 33 6. : 

By the Laws of this Realm, if the Husband be within the four 
Seas, that is, within the Juriſdiction of the King of England, if the 
Wife hath Iſſue, no Proof is to be admitted to prove the Child a Ba- 
ſtard (for in that Caſe, Filiatio non poteſt probart) unleſs the Husband 
hath an apparent Impoſſibility of Procreation ; as if the Husband be 
but eight Years old, or under the Age of Procreation. Such Iſſue is 


Baſtard, albeit he be born within Marriage. Bratt. lib. 4. fol. 278, 


279. 7 H. 4. 9. 43 Edw.3. 19. 41 Edw. 3. 7. 44 Ede. 3. 10. 
29 Aſ. 54. 8 Aſſ. 14. 1 Hen. 6. 7. 19 Hen. 6. 17. 39 Edw. 3. 12. 

But if a Child is born within a Day after Marriage between a 
Man and a Woman of full Age, and where the Parents are under no 


apparent Inability, ſuch Child is legitimate, and. ſhall be intended the 
Child of the Husband. 1 Inſt. 244. 5 


4 H A Child 


1 Roll, Abr. 353. 


pre —eoy—_——s r * 


counted a Baſtard, unleſs it can be proved that the Husband had Ap 
ceſs to the Wife; but where the Separation was voluntary, a Chil 
afterwards born ſhall be accounted legitimate, det 
Ibid. | The Iſſue which are born before a Divorce cauſa precontratty; 
are accounted Baſtards ; but if it is for Conſanguinity or Mnitz, the 
Children before ſuch a Divorce are accounted legitimate ; but Where 3 
Divorce is for any Cauſe ſubſequent to the Marriage, as Adultery, & 
there the Children born before the Divorce are legitimate ; but tho. 
born afterwards are Baſtards, unleſs it can be proved that the Hul. 
band had Acceſs to his Wife after the Divorce. 1 
Secondly, If the Husband were not able to beget a Child, at fuck 
Time as the Wife did conceive, he is not to be deemed the Father 
I. flium. ff. de his of that Child *; in the Conſtruction of the Deceaſed's Right . Por 


qui ſunt ſui, vel al. 


jur. & DD. ibidem. ſeeing Law is but an Art of Right and Good *, by Imitation of Na- 
Gabr. lib. 1. com. ture ', it were againſt all Right and Reaſon that he ſhould be judg. 
oncluſ tit. de præ ed the Father of that Child, by Fiction of Law, which he could not 


ſump. concl. 14. n. 


10. Pratt. Andr. beget by Poſſibility of Nature *. Whether he were diſabled by grie- 
Gail. lib. 2. obſerv. vous Sickneſs , (eſpecially ſuch whereby thoſe Parts of the Genera. 


7 Quamvis quoad a- tion are affected) or it were by Reaſon of old Age. For howſy. 


lios effectus alii ali- ever it may ſeem a Paradox to ſome, yet it is commonly received for 


ter ſentiunt, qua de . | . , 
„„ true Concluſion amongſt the Learned, that as a Woman in Procek 


lib. 5. 7» Burie Of Time becometh barren, namely, after fifty Years: So a Man alſo 
Caſe. is at the Length deprived of the Ability of begetting a Child f, that 


$44 #. de Init. js to ſay, at fourſcorc Years, if not before 5; neither is that contrary, 


* F. minorem Inſtit. Where I ſaid before, that by the Laws of this Realm, if a Man take 
de adop. Parif. con- to Wife a ſingle Woman great with Child by another Man, then he 


ſil. 10. vol. 2. 


v Parif de confil. 20. Which married her, ſhall be the Father of the Child, albeit ſhe were 
& conſil. 29. vol. 2. delivered the next Day after the Marriage folemnized : For there it 
Bor. in L. 15 qui is poſſible for the Husband to have begotten the Child; here impoſſ- 


ff. de uſu cap. num. 
22. i ble ®. Now the Law doth often preſuppoſe or allow that for true, 


* L. filium # de his which is falſe, becauſe it may be true '; but the Law doth never pre- 


Gag of any un ſuppoſe or feign that Thing to be, which is impoſſible ſo to be, for 


bat. concluſ. 788. n. that were unreaſonable, and againſt Nature which directeth Art. 
40, 41, 42. Abb. & | | | 
Felin. in c. per tuas de probat. extr. Bracton. de leg. & conſuetud. Ang. lib. 2. c. 29. n. 5. & lib. 1. c. 9. in fin, 


n. 43, 44. Palzot. d. Noth. & Spur. c. 24. n. 3. ante eos ſcripſerunt Bald. & Cyn. in d. L. filium. be 
kac re, ut de re qualibet præclare Tiraquel. de leg. connub. Lege 5. ſub finem verb. Nec erit intempeſtivum. 
s Socin. confil. 65. vol. 3. Pariſ. conſil. 29. vol. 2. Menoch. d. caſ. 89. n. 57. Attamen in hoc regno Angliæ 
vulgo creditur, ſenes etiam plus quam octogenarios, hac poteſtate non eſſe penitus orbatos, eorumque liberi communiter 
reputantur legitimi, & proinde ſuccedunt iis ac reliqui, hoc impedimento non obſtante. h D. L. filium, quo etiam 
tendit quod Bractonus Juriſconſultus Anglus, non minus peritus, quam antiquus ſcriptum reliquit. Legitimus (inquit) & 
hæres judicabitur, naſcitur ab uxore, dum tamen præſumi poſſit, quod maritus potuit ipſum genuiſſe. 3 Bar, Any|. 
& alii in L. ſi is qui pro emptore, ff. de uſu, cap. Menoch. de præſump. lib. 1. q. 8. | 


* Bar. ind. L. is Again , In that Caſe he is worthily the Father of another's Ba 
bn wy " ſtard, becauſe he when he is free, yet willingly taketh her with 
all Faults, whom he knoweth to be another's Whore : But here an 

honeſt Man is greatly beguiled by her to whom he is already tied, 

| AMiQtio afflicto non and therefore leſs worthy to be further afflicted . But it is not 
ab = manifeſt, that many have ſucceeded in the Inheritance, as lawful 
op. nun. Bald. in L. and natural Children of thoſe Perſons, who neither were princ:- 
Precibus, C. de im- pal, neither acceſſary, nor any way privy to the begetting either of 
* Leg or an Arm, no not fo much as of the little Finger of that 
Iſſue ? Indeed no Marvel, when there is not due Proof of in 

I 5 | | Ility 
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bility u, the Defect is not in Law, but in Proof , which Proof is = Nam cum par mi- 
ſaid to be the Chariot, wherein the Judge doth ride towards his liter in utroque caſu 


| : g : ratio, cur non idem 
Sentence *; or however, ſuch Ile is admitted to the Succeſſion by ann 


Interpretation of the Laws of this Realm ?*: Yet when the Teſtator gis favendum eſt ab- 
ſpeaketh of Iſſue, it is not likely that he did mean of ſuch Ilſue, ſenti. ne habeatur 


| | . tre ill . 
which is not as well natural as lawful *; which Meaning of the Te- e 


ſtator, as in other Caſes, ſo in this alſo, ought to be obſerved ", qui morbo, vel ſenio 

. | confectus generare 
nequeat? Quod ſi dixeris difficilius probari impotentiam, quam abſentiam : Attamen probata hac impotentia, eadem 
tunc prorſus manet hinc, ac inde ratio. n L. duo ſunt Titii, ff. de teſta. tutel. 9 Mantic, de conject. 
ult. vol. lib. 4. tit. 11. n. 43. Immo non admittitur probata gignendi impotentia, fi Bractono fidem adhi- 
beamus, lib. 2. c. 29. n. 4. in fin. ubi non aliter ab alio genitum, pro mariti filio judicandum fore cenſet, quam ſi 
præſumi poſſit, eum a marito gigni potuiſſe. 4 Mantic. de conject. ult. vol. lib. 1. tit. 8. n. 2. per L. ult. 
de his qui væn. ætatis. L. in conditionibus ff. de cond. & demon. L. cum quæſtio. C. de lega. 5. diſponat. 
in Auth. de nup. Dec. conſ. 399. | 


a IEF Y 


Divers other Limitations * there be of this former Rule, ſhewing, * Quas videre eſt a. 


that the Child is not to be aſcribed to the Husband, but to the A dul- er 


terer; namely, when the Wife doth make an Elopement from her card. de probat. con- 
Husband *, and doth altogether cohabit with the Adulterer, and eſpe- daf 788. 

g : | Wn | | | t Brook tit. Baſtar- 
cially if then alſo the Child be born blind, or lame, or be like unto gy, n. 4. Alciat. 
the Adulterer; for then it doth ſeem, that the Adulterer ſhali be de præſump. reg. 3. 


judged to be the Child's Father, unleſs it be proved that the Husband Ph 37: num: 


| 11. Pariſ. conſil. 10. 
had free and often Acceſs unto the Mother; but becauſe, I doubt of num. 34. vol. 2. 


the Truth of theſe Limitations, I dare not deliver them for current. Maſcard. de probar. 


Fg b . f luſ. 788. n. 11. 
Nevertheleſs in Teſtaments, the Will and Meaning of the Teſtator is“ 7. OR 


to be regarded, and fo the Husband is to be judged to have had Iſſue, 


or not to have had Iſſue accordingly *%. What if the Wife be married “ Mantic. ubi ſupra.” | 


to another Husband very ſhortly after the Death of her former Huf- en ao ge 
band, and after her ſecond Marriage be delivered of a Child, whoſe 3“ =p 
Iſſue ſhall this be, the former or the ſecond Husband's ? IF the Wife 
were great, or apparently with Child at the Death of her former 
Husband, then there is no Queſtion, but that the Iſſue is to be aſcri- | 
bed to the former Husband *. But if ſhe were not apparently with * DD. in L. Gallus, 
Child, fo that by Poſſibility of Nature, it might be the Child, either SI k. 
f the former or the ſecond Husband, for that perhaps ſhe is deliver- Batand,. ich an 
0 r ccon Usband, perhap S dellver- Baſtardy. Kitchin, in 
ed within eight or nine Months after the Death of her former Huf- tit. Deſcent, fol. 108. 
band; yet not before the ſeventh Month next after her ſecond Mar- 
riage; then the Queſtion is much more doubtſul v: Wherein how mar- 
ny Heads, fo many Wits; how many Men, ſo many Minds; and no Af. 0 * 
Man which hath not fomewhat to ſay, as well for the Defence of L. Gallus, ff de lib. 
his own Opinion, as for the Confutation of the contrary. But I Will & poſthu. Alciar. de 
not trouble you with their tedious Diſputations *, I will briefly repeat 1 $a 
their Opinions touching this Queſtion. Si quis horum al- 


tercationes & pugnas 


ns Gs. ys Jaſ. ind. L, Gallus, & Jacob. de Beluiſ. in quadam diſputatione quam habet in L. 1. de bon, poſſ. 


Some thereſore do hold, that the former Husband ought to be ad- * Multos in hac fen. 


judged the Tather „ ſome that the ſecond Husband * others that e Lee 


b c ; a Ps | - Coraf. in annotat. ad 
oth ©; and others again, that neither © is to be deemed the Father Arreſtum quoddam 


of the Iſſue. Some ſay that the Mother is to be credited e, which of Thelol. fel. 53. 
them is the Father; and ſome ſ. it is 1 ö | . 
a er; and ſome ſay, that it is in the Child to elect and 5. ff. de flat. hom. 
w Whether of them he will for his Father : Others are of this 1 
Mind, that he ſhall be deemed the Father, by whom the Child may e Auge Pe 
| | receive de hæred. Inſtituend. 
25 


Jac. de Beluiſ. in d. diſputat. * Alciat, d. præſump. 37. n. 15. per L. etiam ff. de probat. f Alex. in d. L. Gal. 
us, n. 14. verſ. hoc tamen dictum, & cum eo contentit Berry Juſticiarius Angliæ, de quo Brook tit. Baſtardy, n. 18. in fin, 
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Dec in c. Per tuas, receive the greater Benefit *; and others, that he ſhall be the Pather 


2 page. erkka. unto whom the Child is more like in Favour, Complexion, and Pro. 


Coraſ . lib. l. Miſcel. portion of Body". Many do leave it to the Diſcretion of the ci. 
c. 22. cumſpect Judge, who is not tied to any one Opinion alone, but ac. 
cording to the Variety and Probability of Cireumſtances (together wich 
the Advice of Phyſicians, Midwives, and eſpecially ſuch as be Skilfut 
i Apoſtil. ad Alex, in in Altrology*) is to decide the Controverſy k. Finally, by the Laws 
d. L Gallus, ubi A- of this Realm, at leaſt in Caſes of Succeſſion of Land, it ſeemetb 
ſtrologi longè przpo- that the ſecond Husband ſhall be the Father of this Child!, becauſe it 
nuntur medicis. "= 8 | 4 2. "Eg Tho 
* Bar. in d. L. Gal- being certain, that the Child is born during the Marrying and Co- 
Jus, cojus opinio & habitation betwixt ſecond Husband and the Mother, and uncertain 
een 3 whether he were begotten before, it were very hard and dangeroys 
tento jure civili. Jar, to adjudge him to be another Man's Child, rather then the eon 


. Husband's, who by Poſſibility of Nature, may be bis Father 2 and 


i Tract. de Repub- to Whom it is to be imputed, that he adventured ſo ſoon upon an- 


lic. Angl. 1.3. c. 6. other Man's Widow *. 
Terms of Law, verb. 


Baſtardy. Kitchen, tit. Diſcent, fol. 108. m Apoſlil. ad Bar. in d. L. Gallus. * Anto. Vac, in L. », d 
ſtat. hom. fl. 19 5 


| When the Iſſue is both natural and lawful, but (12) dieth before 
„I. ex facto, g. ſi he Father: In this Caſe the Father is ſaid to die without Iſſue⸗; 
= autem, ad and therefore he that is made Executor, or to whom any Thing i 


2 er op — bequeathed upon Condition, if the Teſtator die without Iſſue, may in 


Zaſ. in L. in ſubſti-· this Caſe be admitted to the Executorſhip, or obtain the Legacy ?: ET 


_— ** e For albeit the Teſtator may be ſaid to have had Iſſue, yet can it 
de conject. ult. vol. not be denied, but that he died without Iſſue, becauſe at the Time of 


lib. 11. tit. 6. n. 3. his Death he had no Iſſue . Indeed, (13) if the Teſtator make thee 
: * A .be. his Exccutor, or bequeath unto thee a hundred Pounds, upon Condi- 
redibus, Zaſ. in d. tion, if he ſhall have no Iſſue: Then if the Teſtator after the making 
. ſubttitutione Man. of the Will had Iflue, although the ſame were not extant, nor living 

5 at the Time of the Teſtator's Death, it is ſufficient to exclude thee 
fidei commiſſ. q. 35. from the Executorſhip and Legacy“, unleſs it do appear that the 
*. Jac. de Are, Albe- Teſtator did mean of having Children at the Time of the Death! 
Las $. gin. Wa 8 - 3 . 2 Ou (then 
Mantio. de conject. as when Teſtator faith, ave no Iſſue, then I Will that A. B. 
nag * be my Executor; for this Word (hn) is ſaid to ſignify Extremity of 
Mantie. ubi ſupra, Time, fo that it is not ſufficient that the Teſtator had Iſſue in the 
Zaſ. in d. L. in ſubſti- mean Time, unleſs even then he had Iſſue when his Teſtament 
I. fl hie, & 6 ita, ſhould take Effect, which it cannot do ſo long as the Teſtator 
de cond. & demon. ff. |1yeth *. | 2 | | 


Zaſ. in d. L. in ſub- | 25 
ſtitutione, n. 15. fol. 30. u PD. 6. ſi ita. * Mantic. poſt Bar. & Alex. d. lib. 1 1. de conject. ult. vol. tit. 6. n. 5. 


When (14) the Child is in he Mother Womb at ſuch Time as 


the Teſtator dieth. If we would in this Caſe know, whether that 
Man is to be judged to have died without Iſſue, we muſt conſider, 


whether it be for the Benefit of the Child, that the Father ſhould 


be accounted to have died without Iſſue, or not: For howſoever the 
y L. fi quis przg- Rule be, that he is not ſaid to die without Iſſue, whoſe Wife is with 
13 J n Child at his Death“; yet that Rule ought to take Place when it 
quis autem, C. ad tendeth to the Benefit of the Child*, not when it tendeth to the Pre- 


11 in utero, judice of the Child, or only Benefit of another“. Wherefore, if the 


f. de flat. hom. Teſtator make thee his Executor, or give thee an hundred Pounds, if 


* D. L. qui in utero, he die without Iſſue, after which Will made, he dieth, leaving his 
Manic, & nt Wife with Child: In this Caſe he is reputed to die without live; 
6. n. 9. 1 an 
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and ſo thou art to be admitted to the Executorſhip, and mayſt reco- » Manic, d. tir. 6. 
ver thy Legacy b unleſs it be more beneficial to the Child, that his n. 9. poſth. Bald. in 


Father ſhould have been reputed to have died without Iſſue; for then 5 * Min utero. 


: excluded c 9 L. jubemus $. pen. 
thou art C. ad Trebel. & ibi Paul. de Caftr. 


When (15) the Child erh fo ſoon os it is born, we muſt conſi- 
der, whether it were born in due Time or no, if it were born in due 
Time, ſo that by Poſſibility of Nature it might have lived longer, 
(as in the Seventh, Ninth, or Tenth Month *) the Father is judged , 1 
to have Iſſue, eſpecially (16) if the Child were once heard to cry *: de flat. hom. I. Gat. 
For then alſo by the Laws of this Realm, that Man whoſe Wife was lus in prin. de lib. & 
ſeiſed in Fee- ſimple, or in Fee-tail general, or as Heir in Fee-tail ſpe- rern 
cial, ſhall be ſaid to have had Iſſue; and by Reaſon thereof, after the f. 
Deceaſe of his Wife, ſhall hold the fame Land during his Life; * * conject. 
and ſhall be called Tenant by the Curteſy of England, for that it is & 1 Baca. 
| thought that the ſame Law is not uſed in any other Country, ſaving Traft. de probat. 
only in England.. But (17) if the Child which he had by his Wife m _ . 
were not heard to cry, it is thought that he cannot be Tenant by 1. quod certatum ©, 
the Curteſy . Which Opinion, tho' antient, hath been ſtrongly incoun- de poſth. hæred. in- 
tered of late, and ſhrewdly ſhaken by Men of deep Judgment, and * DL __ 
reverend Authority“; and ſo the ſame not being free from Contradic- * Littleton, tle. Cur- 
tion, cannot be utterly void of Doubt; and therefore (as it be- _ oy A 4 
cometh me) I do very willingly refer the Determination thereof to l . 
the Learned and Expert in the Study and Practice of the Laws Tem- tit. de except. c. 30. 


poral of this Land. Nevertheleſs, to other Purpoſes and teſtamen- |" Bow. N . 


tary Effects, determinable in the Eccleſiaſtical Courts, I ſuppoſe he 159. poſt. Fitz. tit. 


ſhajl not be reputed to have died without Iſſue, although his Child 8. fol. 34 Pain's 


did never cry, ſo that it did ſenſibly breathe or move*; for what if 6%, — part. 1. 


the Child were born dumb'. Therefore I ſay, by the Civil and Ec- i Partum immatu- 


cleſiaſtical Laws concerning teſtamentary Effects, the Father ſhall not 5 
be accounted to have died without Iſſue, if the Child did but breathe, Menoch. de pre- 


and though it did not, nor could not cry, but died in the Hands of ſump. lib. 6. preſu. 
the Midwiſe “; for Crying is not an only Proof of Life", ſince it 8*7 aug Op 

TO g - quod. dicitut 
may be proved by other Means, as by Motion, Breathing, and ſuch ff. de lib. & potthu. 
like. Indeed (18) if the Child be born dead v, or being half born L. 32. 3. & C. de 


5 ; | ſthu. Felin. in c. 
alive, yet dicth before it be wholly born*, he ſhall not be reputed to Hae 1 


have Ifſue*, Likewiſe in the other Caſe, that is to ſay, when the tra. Maſcard. Trad, 


5 3 R de probate. verb. Na- 
Child is not brought forth in due Time, (as perhaps before the . 


ſeventh Month, or in the eighth Month*) fo that it is impoſſible for ſub fn. 


the fame to live: The Parents for and concerning teſtamentary , D. L. quod dicitur 


Effects, ſhall not be accounted thereby to have had Iſſue, howſo- J. N 


ever the Child, for a while after the Birth, did ſenſibly breathe and n P. L. 3. C. de 


move *, | | poſthu. 
inet | u L. quod certatum 
C. de poſthu. & ibi Sichard. n. 4. Maſchar. de probat. concluf. 1088. n. 10. * L f Magiſter. C. de Inſtic, 


& ſub. Maſchard. d. concluſ. 1088. ſub finem. Sichard. in d. L. quod certatum. P L. qui mortui, ff. de verb. 
ſignif. 2 Alciat, in d. L. qui mortui. Cui adde Tiraquel. in Rep. L. ſi unquam, C. de revoc. donac. verb. ſuſce- 
perlt. n. 132. ubi etiam diſputat an talis Baptizari poſſit, cujus tantum caput in partu apparet. P. I. 3. in fin, 
. qui mortui, & DD. in LL. De Nato in 8. menſe, Vide Joſeph. Ludovic. concluſ. 37. & Gentil. De 
naſcendi tempore, fol. 11. n. 13. L. 2. C. de poſthu. Socin. ſen. conſil. 275. n. 20. vol. 2. Mantie, de conject. 
ult. vol. lib. 11. tit. 6. n. 10. Graſſ. Theſaur. com. op. F. fidei commiſſ. q. 33. in ſin. 


If (19) the Teſtator make thee his Executor, or do bequeath unto 
thee any Legacy conditionally, if he ſhall have no Iſſue, and after- 
wards his Wife do bring forth a Monſter, or miſ-ſhapen Creature, 
having peradventure a Head like unto a Dog's Head, or to the _ 

41 0 
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of an Aſs, or a Raven, or Duck, or of ſome other Beaſt, or Bird. 
| Such monſtrous Creature, though it ſhould live (as. commonly none 
„ L. non ſunt. ff de do) yet it is not accounted amongſt the Teſtators Children: Por wh, 


flat. hom; Olden. in | 2 th 
er yo ts Law doth not preſume that Creature to have the Soul of a Man 


d. L. 3. C. de poſthu. Which hath a Form and Shape ſo ſtrange and different from the Shape 
* Bald. in d. L. non of a Mank. For by the Law of this Realm, if the Wife be de. 
_ 1 in d. livered of a Monſter, which hath not the Shape of Mankind; this 
» DD. in d. I. 3. is no Iſſue in Law. But although the Iſſue hath ſome Deformity in 


8 „„ ” any Part of his Body; yet if he hath human Shape, this ſuffice, 


I. oſtentum, & in (Bratt. Ht. Fo fol. 4375 438. Brit. cap. 66. fol. 83. ; Hleta, ib. L 


L. ms f. de cp. 5. lib. 6. cap. 54. Inſtit. part. 1. fol. 29. b.) As having fix 
verb. fig. Idem quo- P. : : | | nan» 
ons ark ft, fi duis Fingers on either Hand!; or. on the contrary, wanting ſome of the 


Habeat tres teſtes, Al- ordinary Members, as having but one Hand, or one Foot *: Such 
iat. in d. L. queret. Creature is not excluded, but is to be accounted for the Teſtators 


BE. Aug. in L. Child. What if there be Duplication. of notable Members, as to 
quod dicitur, f. de have four Arms, or two Heads, or Diſorder in the principal Mem- 
bd. & polls. bers, as the Face ſtanding backwards, or in the Breaſt ? In this Caſs 


* Sichard. in d. L. z. I ſuppoſe much to be attributed to the Diſcretion of the Judges, | | 5 | 


C. ce poſthu. n. 5. And albeit the Writers ſeem rather to incline to this Opinion, that 
verb. cum autem. I 


> I. oſtentum. ff de they be Monſters, and fo not to be accounted as Children“; notwith- 
verb. ſignif. DD. in ſtanding, if any Legacy be left, not by the Parents to another, but 


d. L. quod dicitur. to the Parents by another, upon Condition, if they ſhall have Iſſue: 


In this Caſe it ſeemeth, that it doth not hinder the Parents, though 
the Father did beget, and the Mother bring forth a Monſter, when it 


© D. L. quæret. de cannot be imputed to their Fault, wherefore the Iſſue was mon- 


verb. ſignif. & Al- 5 
ciat. ac Rebuff. ibi- ſtrous *, | 


dem. If (20) the Teſtator make the Child in the Mother's Womb his 
Executor, and the Mother bring forth two or three Children at that 


Birth, whether are they all to be admitted Executors? Likewiſe 


(21) the Teſtator bequeathing to the Child in the Mother's Womb, 
if it be a Man Child a greater Sum; if a Woman Child, then a 
leſſer Sum: The Mother bringing forth a Son and a Daughter at 


one Burthen ; how much is to either? "Theſe Queſtions are elſewhere 
d. Infra eadem part. Celuod f | | | a 
§. 10. ſub finem. TELOLVEC » | | 


Dewviſe to a Baſtard. 


Perkins, tit. Grants, IH E Parents of a Baſtard may by Deed executed in their Life- 
£5 OT, time, or by laſt Will, give or deviſe their Lands to their Ba- 
Title Deviſe, 94, 


8. P. ſtards; and where a Baſtard is commonly known or reputed to be the 
Bracton, lib. 2. c. 7. Son of J. S. there a Remainder limited to him by the Name of 


the Son of T. S. is good; for ſo is the Year-Book 39 Ed. 3. fol. 11. 
* 6 Rep. 67. cited in Sir * Moy/e Finch's Caſe. 


ae 0 Where a Man had ſeveral Children, and one of them a Baſtard, 


and he granted all his Goods to his Children; it hath been held, 
that the Baſtard ſhall take nothing by this Grant, but probably he 
might if it had been by Will; but tis clear that he might take by 
| that Name by his Mother's Will, becauſe he is known to be her 
Ca e | 
Dyer 323. A Deviſe to the Uſe of Zane his Daughter, and to the Heirs of 
her Body, which Zane was a Baſtard; this was held to be a good 
Deviſe of the Lands by the Intention of the Teſtator. 


Sid. 194. Colling- So where the Deviſe was to T. S. bis Son, which T. S. was a Ba- 


wood v. Pace. ſtard; this was held good for a Baſtard as a reputed Son. 
; 


Pa 
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part IV. O. 


6. XVI. What Order is to be taken concerning the 

Adminiſtration of the Goods of the Deceaſed, whiles 
the Condition of the Executorſhip dependeth un- 

accompliſhed. 1 


i. Of the Remedy which [Creditors and -Jegataries have during 
' the Suſpence of the Condition of the Bxecurorſhip. | 
2. The fit Remedy is to commit the Adminiſtration to him that 
is conditionally afſiened Executor. ativan, 
z. The Effet of this Adminiſtration. | | 4 
4. Nhat if the Executor will not medale with the Adminiſtra- 
tion or Poſſeſſion of the Goods in the mean Time. 


Oraſmuch (1) as the Nature of every honeſt and poſſible Condi- 
. tion is ſuch, as it doth ſuſpend the Execution and Effect of | 
the Diſpoſition *; ſo that in the mean Time the Party deceaſed can- * bs qui hæredi. de 
not be judged to have died either Teſtate or Inteſtate; and conſe- * 3 * 
quently he that is made Executor is neither to be received. nor repel- tione. si quis o- 
led, in the mean Time, to or from the Executorſhip *. It ſhall not miſſa cauſa teſta L. 
: > , — be k ff d 9. h cedere diem. de verb. 
be amiſs to ſhew what Order is to be taken, for and concerning the fig. f. Grp The- 
Poſſeſſion and Adminiſtration of the Goods of the Deceaſed, and faur. com. op. 9. le- 
| | J | > | | * gatum, q. 52. & 
what Remedy the Creditors and Legataries have, for the Obtaining . 
of their Debts and I.egacies, which are due preſently after the Death 6.6. 
of the Teſtator, whiles the Condition of the Executorthip de- k. mei. 52 
, - 5 : | ir. a # 
pendeth ©: For it ſeemeth not only inconvenient but unjuſt alſo, that n in g. bares In- 
they, eſpecially the Creditors © ſhould be remedileſs all that while, flit. de hzred. Infti- 
during the Suſpence or Expectation of the Performance of the Con- tuend. ö 
kg | | © Quod autem jure 
dition, until that be performed by the Executor, which perhaps civil non poſſunt le- 


would not, nor could not be effected in ſeven Years. gata peti pendente 

| | | | conditione inſtitutio- 
nis, ut in qua tota vis teſtamenti collocata fit, non obſervatur in Anglia, prout alias plenius diximus, infra part. 6. 
«* Creditores enim de damno vitando : Legatarii autem de lucro captando certare dignoſcuntur. L. ſcimus, $. & fi præ- 
fatum, C. de jure delib. Es | | 


The firſt (2) Remedy thereof is this, conſidering that he which 
maketh an Executor conditionally, cannot be judged to have died 
Inteſtate, the Condition depending, or fo long. as the Teſtament may 
take Efle&*; and ſo the Adminiſtration of the Goods cannot be com- « P. L. quam divi. 
mitted according to the Statutes of this Realm, which provide only in # de acquir. hæred. 
that Caſe, where a Man dicth Inteſtate, or where the Executor doth re- 
fuſe to prove the Teſtament, It is provided by the Civil and Ecclc- * Stat. H. 8. an. 21, 
fiaſtical Laws, that it ſhall be lawful for the Ordinary to commit the ESE 8 8 
Adminiſtration and Poſſeſſion of the Goods of the Deccaſed, to him 
that is made Executor, only for and during ſo long Time as the | 
Condition dependeth, and is not extant, or elſe deficients. By (3) * L. fl quis inflitua- 
Virtue of which Adminiſtration, or Decree of Poſſeſſion, the ſaid wa 3 
Executor may enter to the ſaid Goods, and may adminiſter and fell 
the ſame for the Satisfying of the Debts due by the Teſtator, and 
Payment of his Legacies ſimply bequeathed, and may be convented : ; 
by them, if he make Delays during the Time aforeſaid“: And if at- LY 3 


terwards tantum præbeat re- 

8 medium, tamen jure 

quoque ſuccurritur, utpote quibus legata omnino debeantur, etiamſi deficiat inſtitutionis conditio, 
» feu executor (infra part. 7. F. 19.) nedum ubi pendeat adhuc conditio. 


quo utimur, legatariis 
nec aliquis exiſtat hæres 


— « 
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terwards the Condition be performed or extant, then may he fal 
| Dum tamen pro retain the Goods of the Deceaſed, as Executor to the Will! : But x 
batum fit reſlamen- the Condition be infringed, or deficient, then ought he to make Rs. 
_ & J. K * ſtitution to the next of Kin to the Deceaſed, or to thoſe that hall 
3 6. & fb have Adminiſtration of his Goods ©: For by Breach or Defe& of 


: the 
conditione ff. de bon. Condition. s reputed to have died Int | 
33 Condition, the Deceaſed is rep eſtate, or a be 


|. Graff. Thefaur, had never made Executor; and the former Adminiſtration is fini 


ſhed 
com. op. 5. bon. poſ- and a new may be committed *. { 
ſeſſ. q. 5. h. 


L. heres. 2 hzred. L. quod dicitur de mil. teſta. ff. D. L. fi quis inſtituatur. ff. de hæred. ing 
If he (4) that is made Executor conditionally, will not meddle 
with the Adminiſtration of the Goods of the Deceaſed, nor yet per- 
form the Condition, the next Remedy is this; you muſt conſider gf 
the Nature of the Condition, that is to ſay, whether the Performance 
D. L. ſi quis. $. of the ſame do conſiſt in the Power of the Executor, or not *. If | 
Mw be ſuch a Condition as he may eaſily perform, then may the Ordinary 
* Fortaſſe 100. dies aſſign unto him a competent Term, for the Accompliſhment thereof 4 
4 within which Time, if the Executor do not perform the ſame, it is 


cundum Bar. & Bald. reputed for infringed or deficient?; and fo the Adminiſtration may 
nr | 


„ . 8, & paul. de be committed according to the Statute, in this Caſe, as of one dying 
Caſtr. in d. f. 1. Inteſtate *: And the Executor ſhall be excluded, if he do not purge 
* Stat. H. 8. an. 1. his Delay, before the Adminiſtrators do meddle with the Goods“ 
e Bald. & ali in d. But if the Ordinary knowing of this Will, ſhall commit Adminiſtra- 
F. 1. tion to ſome other without the Executor's Knowledge ; or without 
_ appointing to him a competent Time for the Accompliſhment of the 
Condition mentioned in the Will, upon the which he is made Execu- 
tor; which Condition he was willing to have performed at the Firſt, 
and afterwards doth perform the ſame, and then proveth the Will. 
In this Caſe the Adminiſtrator is in Danger to be ſued by the Execu- 
e. ee der tor in an Action of Treſpaſs *, unleſs the Executor did refuſe before; 
1599. tit. Adminiſtr, or unleſs the Teſtament were ſo ſecretly kept, that the Ordinary was 
fo. 183. n. 1. ignorant thereof; which Ignorance is rather to be intended in the 
„ Paige | eg. Ordinary, not only becauſe it is a Matter in Fact, but alſo of an- 
quempiam ab inte. Other Man's, the Knowledge whereof is not preſumed * Moreover, 
ſtato deceſſiſſe, quam jt ſeemeth that where there is a Teſtament, there the Action againſt 
condito Teſtament the Adminiſtrator ſhall be abated, where there be Executors able and 
cepta eſt opinio Willing to undergo the Executorſhip, albeit as yet they have not 
33 proved the Teſtament ?. If the Condition conſiſt not in the Power of 
| chr Docet Francif the Executor, then may the Ordinary at the Petition of the Credi- Fe. 
Mantic. de conject. tors, appoint a Time to the Executor to undertake the Adminiſtration Wn 
oy _ lib. . tit. i. and Poſſeſſion of the Goods; during which Time, if he refuſe ot Wn 
* I, Veriusf: de pro- neglect to undertake the ſame Adminiſtration ; then may the Ordina- il 
t. 


ea commit the ſame to ſuch as have Intereſt, until ſuch Time as the 
Caſes, ubi g. fol. Condition be either extant or deficient *. Or elſe the Ordinary may | 
185. n. 3. make a Letter Ad colligendum bona defuntti, to ſome other Perſon i 
5D $1. & DD: than the Executor. But here the Ordinary had Need to take good il 
| Heed: For this is a dangerous Courſe to himſelf, becauſe that Per- 
| ſon which hath a Letter ad colligendum, not being Adminiſtrator, 
the Actions which otherwiſe might be brought againſt the Admint- 

ſtrator, do now lie againſt the Ordinary, as well as if he took the Wn 

Goods into his own Hands, or by the Hands of any of his Servants We 

> Terms of Law, by his Appointment or Commandment *, But what if he which hath nl 


verb. Adminiſtrator. I Letters 
Brook's Abridgment, | 


tit. Ordinarii, n. 13. Abridg. dea Caſes, tit. Executor. fol. 176. n. 11, 
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Letters ad colligendum, hath alſo Authority from the Ordinary to ſell 85 


ſuch Goods of the Deceaſed, as otherwiſe would periſh, & gue ſer- 
vando ſervari non poſſunt; and thereupon doth fell ſuch as could I 
not be preſerved: Whether 1s he ſubject to be ſued by the Creditors 1 
of the Deceaſed, as Executor of his own Wrong? In this Caſe, I 
take the Law to be, that he cannot plead that he did never adminiſter | 
as Executor, or what he did, was by Virtue of the Letter 4d colli- 9 
gendum & ad vendendum bona peritura, c. For it is holden, that 1 
albeit the Ordinary may grant Authority 4d colligendum, as before; bl 
yet he cannot grant Authority Ad vendendum bona defuncti, etiam wn 
-ritura *. And ſo the Authority not being good in Law, he may be b 8 7 9 
ſued as Executor of his own Wrong, howſoever thoſe Goods by him ment der Caſes, fie. 1 
ſold would otherwiſe have periſhed e. 4 Executors, fol. 176, L 
+ Et in poſt maturam deliberationem füt Judicatum, Teſt. P. Dyer uli ſpe. 1 
6. XVII. Of the making of an Executor, to, or from mM 
a certain Time. | 1 
1. Au Executor may be ordained, either for a Time, or from a N 
Time. 80 
2. The Ordinary may c mmit Adminiſtration until there be an Al 
Executor, or after the Executorſhip is ended. x E | 
3. Whether a Man may die partly Teſtate, and partly Inteftate. - 1 
4. Whether he is ſaid to die partly Teſtate, and partly Inteſtate, 0 
Which appointeth an Executor, to, or from an uncertain 1 
Time. 4. * 8 
5. A Legacy may be given to, or from a certain Time, or to, or 1 
from an uncertain Time. TY 1 
6. That Legacy is not tranſmiſſible, which is given from an un- 1 
certain Time. ; | 1 | , 
7. What if the Uncertainty be not about the Oueſtion Whether, a | = 
but about the OQueſtion When ? *Þ 


8. What if the Uncertainty be not joined to Subſtance of the Le- 
gacy, but to the Execution. 
9. The Legacy is not tranſmiſſible, when the Queſtion is only 


When, not Whether ? | 13 1 of i 
10. The Teſtator may make that tranſmiſſible, which otherwiſe is 1 
not tranſiniſſible. . 1 
11. Whether that Legacy be tranſmiſſible, which is given after a A 
certain Age. ; 9 28 = 
12. Diference whether the Legacy be joined to the Subſtance, or 
to the Execution of the Diſpoſition. 
13. Certain Caſes wherein a Legacy is tranſmiſſible, albeit the 
Aze be joined to the Subſtance of the Legacy. . 


A L-beit (1) by the Civil Law, Heres the Heir cannot be inſtitu- . 5 
ted, either from a certain Time, or until a certain Time *, | ea artes f de 
leſt the Deceaſed might ſ- b  hzred. inſtituend. 5. 
aled might ſeem to die partly Teſtate, and partly In- heres inflit. eodem, 


b | ; | 
teltate *; yet where an Executor is ordained, howſoever the Exe- * "+ ag roy 
cutor be guaſe Heres; at leaſt by the © Laws of this Realm, he may eb 

n be gulæ fationem aſſig- 
| unum Inſtit. de hæred. inſtituend © Supra 1. part. 5. 3 6 19. Haddon, de Ae kk. Eecleball. Aue 
| Dot. & Stud. lib, 2. cap. 11. TraR, de Repub. Ang. lib. 1. c. g. N "MM 
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Exec. n. 155. tit. 


Admin. n. 45. Plowd. For Example; | the Teſtator maketh thee his Executor after the Ex- 
in caſ. inter Greisbr. piration of Five Years next after his Death, or he doth make thee 
& Fox. hi Executor, for and during Five Years next after his Death: This 
* Brook ubi ſupra. Aſſignation is lawful by the Laws of this Realm. And the (2) 
Ordinary may commit the Adminiſtration of the Goods of the De. 

ceaſed to the next of Kin in the mean Time, during which Time. 


the Act of. the Adminiſtrator is Good, and cannot be avoided by 
' Plowd. in caſu inter the Executor afterwards * ; for in the mean Time he dieth Inte- 
ſtate. And likewiſe, he may commit the Adminiſtration of the 
Goods of the Deceaſed unadminiſtred by thee, after the Expiration 


| of the Time of thy Executorſhip, where thou art appointed Execy- 
Brook Abridg. tit. | 


oy 


LIE. be Inteſtate*®. _ 5 

nach) Where (3) it is ſaid, that a Man cannot die partly Teſtate, and 
| partly Inteſtate, that is true where the Strictneſs of the Civil Lay is 
OE: 4 obſerved“: But where the Teſtator is not tied to ſuch ſtrict Obſer- 


Adriinifr. u. 1. & t0r but for a Time. For after the Term be expired, he is ſaid to 


5 


L. jus noſtrum de Vance, Whether it be by Reaſon of legal Privilege, as in Military 
reg. jur. ff. RE Teftaments *, and in Teſtaments Ad pias cauſas © ; or whether it be 
mail. N by Cuſtom of the Place, where the Teſtator abideth ', as in Fig. 
& Dec. in d. I. jus ſand, Where we enjoy all Immunity, nor be tied to any other Ob- 


noſtrum. 4 | Þ- 4+ - Te J ; p , an | 
wy og REN. ſervance in making of Teſtaments, than that which is Juris gen. 


de facroſan. Feele. 774117 ; in theſe Caſes and Places, a Man may die partly Tellate, 


ſiaſt. Hiero. Franc. and partly Inteſtate ” 


in fin. ! Hiero. Franc in d. L. jus noſtrum. n Supra 1. part. $. 10. in prin. tract. de Repub. Ang!. 
lib. 3. cap. 7. n Brook & Plowd. ubi ſupra, adde Socin. Tract. reg. & fal. reg. 400. ubi tradidit 20 caſus, in 
quibus poteſt quis decedere pro parte teſtatus, pro parte inteſtatus. 


If the (4) Teſtator do ordain, or make an Executor, from or un- 

til an uncertain Time, as from or until the Death or Marriage of 

his Son: This Aſſignation is good and ſufficient, even by the Civil 

L. in dene de Law neither is the Teſtator in this Caſe ſaid to die partly Teſtate, 
trancum eod. tit. C. and partly Inteſtate ? : For an uncertain Time is compared to a C. 
glofl. in $. hzres, In- 774012 , which if it come to paſs, and be extant, the Teſtator is re- 
yy Fence e puted to have died wholly Teſtate * : For a Condition purified had 
aur. com. op. $. In- Reference backward, and is underſtood as if it had been accomplich- 
1 n 4 ed immediately upon the Death of the 'Teſtator *; neither can the 
d. L. jus noſtrum. Teſtator be ſaid to die Inteſtate, in the mean Time before the Event, 


4 L. dies incertus ff. Or Whiles the Condition dependeth in Expectation *, Vet in a Lega- 


de cond. & demon. 


JaC. in I. 6 cui lege. yo the Condition purified: hath no Relation backward, to the Death 
tur de leg. 1. n. 6. Of the Teſtator, as though it had been then accompliſhed but only to 


Cujac. oblervat. lib. the Time of the Exiſtence or Performance of the Condition. And 


3 therefore the Fruits and Profits which ariſe out of the Legacy in the 


que de acquir. hæred. mean Time, are not due to the Legatary *; eſpecially when as the 
Fiero. Franc. in d. l. Condition is arbitrary, or ſuch as is in the Power of the Legatary to 
Jus noltrum de reg. 


jur. ff. perform the ſame at his Pleaſure . But if the Condition be infrin- 


L. quod dicitur. de ved, or become deficient, then is the Teſtator to be adjudged to have 
mil.tettam. L. heres, 


quandocungue de ac. died always Inteſtate, and not from the Time of the Breach, or De- 


quir. hzred. ff. Min- fect of the Condition *; which is the Cauſe wherefore in conditional 

ing. in 6. bares. In. Allignations the Adminiſtration cannot be committed to the next of 
It. & „ 103th- — * . a ol 3 "ES A 

tuend. TKiraquel. de Kin: As in Caſe of one dying Inteſtate, ſo long as the Condition 15 

retract. $. 1. gloſſ. 2. in Suſpence; as hath been before declared. 

27. | 

1 Minfing. in d. $. hæres, n. 4. 14. 

de reg. jur. & ibid. Dec. & Hiero. Franc, 

in L. ſi is qui pro tempore ff. de uſu cap. 


3 


= Bar. Jaſ. & alli in L. ſi flius fam. de verb. oblig. ff. L. que legata f. 
* Vide Bald. in L. fin. 5. ſed quia. C. com. de Lege. 7 Bat. 

= Hiero. Franc, in d. L. jus noſtrum de reg. jur. ff. 4 | 4 

| And 
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* Brook Abridg. tit. be appointed either, from a certain Time, or until a certain Time. 


2 — . coaad — ——— eetherndtints; 


Pare IV. Of abe Herms of Toſtamentt 


And here (5) Note, That as an Executor may be appointed from 

a certain Time, or until a certain Time: Sp a LEN HY be be- 

gueathed either from a certain Time, or until a certain Time. And Denen. 
albeit, where (6) a Legacy is given from or after a certain Time, the op. h. legatum, q.53. 
Legatary dying in the mean while, before the Time be come, the Exe- 
cutors or Adminiſtrators of that Legatary, may demand and recover 
the Legacy, after the Day is paſt, as might the Legatary himſelf if a 1 
he had lived * ; unleſs the Meaning of the Teſtator be contrary , ot a EA © Up 
unleſs it be ſuch a Thing as cannot be tranſmitred to the Executor, as a. 4. 43. Vaſg. de 

erſonal Service. Yet (7) if the Legacy be given after an uncertain ſucceſt. progreſf. lib. 
Time, (for fo alſo it is lawful for the Teſtator to do *) the Legatary OO — 
dying in the mean while, the Executors or Adminiſtrators of the I. e- de cond. & demon. f. 
oatary deceaſed, cannot demand the ſame, but are utterly excluded, os ” _ 
and that (8) not only when it is uncertain whether n 
but alſo when it is uncertain ehen it ſhall happen ®. For example; 4 L. 6 poſt. in prin. 


be married. This is uncertain whether it thall happen at all, or 1 2 1 75 | 
no; or the Teſtator giveth thee an Hundred Pounds when his Son be 3 poſt diem 
ſhall die. This is uncertain when“ it ſhall happen, not whether it dies Ne 
ſhall happen; for it is certain we muſt all die. In both which Caſes, d. g. 43. 
if thou die before the Day be come, that is to ſay, before the Mar- ( E. cum Teſtator, 

. mM” r | C. de manumiff. teft: 
riage of the Teſtator's Daughter, or Death of his Son, the Legacy is L. 6 Titio, ff. quan- 
utterly extinguiſhed, or as if it had been conditional. Neither (9) is do dies leg. ced. L. 
it material whether the Uncertainty be joined to the Subſtance of the 8 5 rag leg. 
Diſpoſition, or to the Execution thereof: For in both Caſes the Le- Alex. confil. 85. 
gacy or Diſpoſition is reputed conditional“; and ſo it is not material, 3 . 
whether the Teſlator ſay, I give to A. B. an Hundred Pounds when J. 8. c. Va de 
my Daughter ſhall marry, or when my Son ſhall die. In which Caſe ſucceſ. progreſſ. lib. 
the Uncertainty is ſaid to be joined to the very Subſtance of the Di- 5 cle 4 © 3. 
polition ; or whether. the Teſtator fay, I give to 4. B. an Hundred i L. « Tirio quando 
Pounds, and I Will that the fame ſhall be paid hen my Daughter dies, leg. ced. l. qui- 
is married, or my Son dieth *. In which Cafe, it is ſaid to be joined ens. þ- 5: 1 
to the Execution of the Diſpoſitionꝰ. For as well in the one Caſe as Bar. in L. fi cui le- 


the Teſtator giveth thee an Hundred Pounds when his Daughter ſhall . Quando dies leg, 


in the other, if the Legatary die before the Marriage of the Teſtator's Fetur f. 1. de leg. I. 


I Og ov Mr TY TO. „ Vaſquius ubi ſupra. 
Daughter, or Death of the Teſtator's Son, his Executors or Admini- = Me in L. beni 
ſtrators cannot demand the Legacy ?. | ad Trebel. ff. Jaſ. 

| | TS poſt Bald. & Paul. 
de Caſt. in d. L. fi cui, $. 1. de leg. I. Graff, Theſaur. com. op. $. legatum q. 43. Vaſqui. de ſucceſſ. progreſſ. lib. 3. 
9. 29. n. 4. quæ opinio ſcilicet quod legatum hujuſmodi non fit in diem, ſed conditionale, ubi dies eſt incertus, quando 
veluti poſt mortem alterius) ut communior, ita & eſt verior, ex relatione Graſſ. 5. legatum q. 43. n. 8. cui ſubſcribit 


ant. de conject. ult. vol. I. n. 3. n DD. in L. fi cui, 5. 1. de leg. fl. „L. Bar. Paul. de Caſtr. 
Lancel. Dec. in d. $.1. V Vaſqui. de ſucceſſ. progreſſ. lib. 3. $. 29. n. 4. Mantic, de conject. ult. vol. I. 11. 
. | | 1 | | 


Dying in the Life-time of the Teftator: 


Evite of his Lands to his Son ehen he ſhall be of the Age of Carpenter v. Calling; 

_ Twenty-four Years, - ande that his Executor ſhall have the O- — #25 Ja 
verlight and Dealing thereof in the mean Time; the Son died before : n, 10 6 C: 
Twenty-four: Adjudged that the Intereſt of the Executor was deter- | 
mined by the Death of the Son, becauſe the Teſtator did not intend 
'0 bar the next and right Heir of his Son, until he would have been 
Twenty-four Years old if he had lived. 

The Husband deviſed' his Lands to his Wife from Tear to Tear, Moor 48. 
until his Son ſhould come to the Age of Twenty Years ; tis true, if 
; he 
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he die before that Time, her Intereſt is determined, becauſe the Word; 
from Tear to Tear ſhew, that the Teſtator intended that the Eſtate 
ſhould determine upon the Death of the Son; but if the Deviſe hag 
been to the Wife until the Son ſhould come to that Age (and theſe 
Words from Tear o Tear had been omitted) in ſuch Caſe if he had 
died before, yet the Eſtate of the Wife ſhould continue. 
Tayler verl. Biddall, Deviſe of his Lands to his Siſter and Heir, until his Son Benjamin 
ny . ca ſhould attain his full Age of Twenty-one Years, and afterwards to 
poſtea. him and his Heirs; and if he die before . Vears, then to 
ot the Heirs of the Body of Robert ; afterwards Benjamin died before 
he was Twenty-one: Adjudged that the Siſter had an Eſtate for ſo 
many Years, as from the Death of Benjamin would have made up 
Twenty-one Years, if he had lived. 


But in very Truth (if we look a little nearer unto the Cauſe) the 


Time of another's Death is not only uncertain, in reſpect of the Que. - 


1 L. hares meus ff. ſtion hen, but alſo in reſpe& of the Queſtion ¶hetbher i; for who is 


de cond. & demon. 


4. Bald. ind I. certain, whether the other ſhall die before the Legatary? And this] 


ſuppoſe to be the principal Cauſe, wherefore the Legacy which is 
given, or is to be performed after the Death of another, is reputed to 
be conditional : Namely, becauſe it is uncertain whether that Time 


. Bal. in d. L. be ſhall happen during the Life of the Legatary *. For (10) if the 


res. Cui ac lib. 18. 


vat © 1. Man. Queſtion be only hen the Time ſhall happen, and not JV/bether it 
tic. de conject. ult. may happen during the Life of the Legatary, then the Legacy, in 
vol. lib. 11. tit. 20. reſpect of Tranſmiſſion, is ſaid to be pure, and not conditional *, As 
Be L. bares meus for Example; the Teſtator giveth thee an hundred Pounds, to be paid 
& ibi Bald. cum Paul. the Day before thy Death; here the Uncertainty is only when the 
* Time ſhall happen, not whether it ſhall happen during thy Life: 


Wherefore in this Caſe, after thy Death, thy Executors or Admini- 


D. L. hæres meus ſtrators may recover the Legacy *, and that without Diſtinction, whe- 
82 quando dies ther the Uncertainty be joined to the Subſtance of the Legacy; as, | 
_—_ give thee an hundred Pounds the Day before thy Death ; or, whether 
it be joined to the Execution of the Legacy; as, I give thee an hun- 


« D. I. heres. Et dred Pounds to be paid the Day before thy Death *. 


licet in illius legis ; : | 
exemplo incertitudo videri poſſit adjungi præſtationi legati & non ſubſtantiæ: Tamen cum ratio illius legis fit generalis, 


& in utroque caſa militet, nempe quia dies non poteſt non cedere vivente legatario, vis legis non eſt per unicum exem- 
plum anguſtanda. | | | | 


Wherefore, where it is ſaid that when a Legacy is given after an 
uncertain Time, if the Legatary die in the mean while, his Execu- 
tors or Adminiſtrators are excluded from demanding the ſame Lega- 

cy, albeit the Uncertainty be about this Queſtion hen; that Conclu- 

ſion hath divers Limitations. The firſt Limitation or Reſtraint is, in 

* Bald. in d. L. hz- caſe alſo it be uncertain, whether the ſame ſhall happen, during * the 
Je _ 4 rr. Life-time of the Legatary ; otherwiſe, if it muſt needs happen, during 
tit. 20. num. 4. Cu- the Life of the Legatary, then the Executors or Adminiſtrators of the 


jac. lib. 18. obſer- Legatary are not excluded, although it be uncertain when it ſhall 


—_— happen 7. Another Limitation is, when (11) it is the Meaning of 


de leg. 1. num. 7. the Teſtator, that the Executors or Adminiſtrators of the Legatary 
L Dh ſhall have the web: notwithſtanding the Death of the Legatary, 
mo in the mean Time; for then the Uncertainty of the Time doth not 

make the Diſpoſition conditional, becauſe the Teſtator may, if he 


L. in conditioni- Will, make that tranſmiſſible, which otherwiſe is untranſmiſſible *. 
bus ff. de cond. & | 


15, 16. 
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5 What (a2) if che Teſtator doth bequeath ſome Legacy, when the 
0 Legatary or ſome other Perſon hath accomplithed a certain Age, 
whether (if the Legatary, Or that other Perſon die before that Age) 
may the Executors, or Adminiſtrators of the Legatary obtain the Le- | 
gacy e This Queſtion I ſuppoſe is thus to be anſwered. ns 88 


de ſucceſſ. progreſſ. lib. 3. c. 29. & generaliter D. D. in L. ſi cui. $. hoc autem ff. de leg. 1. 


If (13) the Time be joined to the Subſtance of the Legacy, then 
the Exccutors or Adminiſtrators of the Legatary deceaſed, before the 
Accompliſhment of that Age, are without Hope of obtaining the Le- 
W cacy *. For Example ; the Teſtator doth give thee an hundred 4g rn * 
pounds, when thou ſhalt be of the Age of One and twenty Years ; J. fl cu, & hoc au- 
thou dieſt before that Time; thy Executors or Adminiſtrators cannot tem, de jaf. I. 
| btain the hundred Pounds ©, except in certain Caſes, whereof the firſt ; in d. 5. hoc 
(14) Caſe is, when Relation is made to the Age of the Executor, 
who is charged with the Payment of the Legacy, and not to the So 
Age of the Legatary, or of any third Perſon %, For Example; the * Bar. in d. f. hos 
Teſtator doth will or charge his Executor to pay unto thee an hun- em. 
dred Pounds, when he ſhall be of the Age of One and twenty Years, 
before which Time the Executor dieth. In this Caſe (by the Opi- 
nion of divers ©) thou mayeſt recover thy Legacy againſt the Execu- © Bar. Angel. Paul. 
tor of that Executor dying, at ſuch Time as the former Executor, if ROS muon 
he had lived, ſhould have accompliſhed the Age preſcribed in the tem per L. libertis 
Teſtament. The Reaſon js, becauſc the Teſtator is preſumed to bear gu ab hæredi- 

: | us ff. de Alimen. & 

greater Love to his own Executor, on whom he hath beſtowed the cibar. leg. 


Reſidue of his Good+, than to the Executor's Executor, whom per- 


adventure he did not know. Wherefore ſeeing the Teſtator charg- Bar. & Lancel. Dec. 


ed his own Executor whom he more loved, the rather then is he in d. f. hoc autem. 


preſumed to charge his Executor's Executor whom he leſs loved *. 5 Arg. a major. ad 

Howbeit, if the Teſtator charge his Executor with the Payment of Min. 

the Legacy by this Word Ff, as if the Teſtator command his Execu- 

tor to pay unto thee an hundred Pounds, if he ſhall accompliſh the 

Age of One and twenty Years. Here the Legacy is conditional, and 

therefore if the Executor die in the mean while, the Legacy dieth 

together with the Executor. And fo it is if the Executor be, Bar, in d. 6. hoe 

charged with Payment of the Legacy after he be of ſuch Age *: Nay autem, per. ſi L. ſer- 

more (contrary to that which is ſaid before) although the Teſtator Y #. de fat. lib. | 
: ; II. fidet commiſſa- 

do charge his Exeeutor with the Payment of the Legacy by this ;ja cl. 1. 6. etiam, 

Word }/Zen, as in the firſt Example, even there alſo by the received ff. de fide commil. 

Opinion of the more Part, the Legacy is concluded to be conditio- rae, 97 ug Pry | 

nal ©: And therefore, if the Executor die before that Age, the Lega- Dec. in d. h. hoc au- 

cy cannot be recovercd againſt the Executor of the Executor decea- 8 

ſcd', no more than where it is given after his Executor hath accom- took. Cote. e 


pliſned ſuch an Age: For albeit this Word (after) doth import a Aret. & Jaſ. in d. 6. 


more full Perfection of Time than doth this Word J/hen *, yet they hoe autem quorum | 


2 : ; a we | 7 opinio communis eſt 
differ got in making the Diſpoſition conditional: For that is done as e a E nh 


well by the Word Ihen, as by the Word After . What if the ſequaces, ait Jaſ. ubi 


Lanny being charged with the Payment of the Legacy, when, or 17, intereidit f. de 
ater he hath accompliſhed a certain Age, the Legatary himſelf do cond. & demon. ff. 
dic, the Executor (till living, whether may the Exccutors or Admi- . = * 
niſtrators of the Legatary deceaſed recover the Thing bequeathed of = Jaſ, Alex. & alii 


the Executor then living, after he hath accompliſhed the Age limited in d. $. hoc autem. 
| n Ita contra Bar. ſen- 


tiunt Salis. Imol, Alex. & Jaſ. ac Moder. in d. 8. hoc autem. 
1 in 


- 
— KS Nagar reap 


4 
< 
CN ng gen — 2 0 ME # 
CO ra ——— — Ye = FA — 3 1 
— — = — = — rr 2 ———ů— 92 —— 
D * — x y J . 2 2 —— K n - = OE 


— FINES —_ — Ie FIG — — Y 7 : 5 = . 
- 0 — 7 — —— 
——— $75 eines : — rr n 2 wry 2 _ 
— N : : : —— E r I — 
— 8 ——— — ——— — eee —— — F IE 3 OE =. Yes ARE PEARLS IG — 
9—k VEE ITT — þ : . AE eas 2 Wn ne Ea? r — P 
; ee eee dee we Co nr ammo CREE CEE RP ͤ ͤ——. ne SPA oo gp Hog” 5 - y 
2 Edy X . HO 2m, ne N er c Oe. * 8 - - J * N Rt ——— EST on ̃ ...... y in 9 PANS 2 > - - 5 — 7 A = - ——— — — : 
„ n = 1 I * 5 OO Bhs 2 5 4 SR . 0 - — = Rd , 9 8 222 YALE Ig, Fs 5 3 1 . » —— 2 — 43 - — 2 — — — 
x - 0 one Ca — ESR I 8 OS IT FEArre 2 —. * r 2 VS A 8 2 © le S ky * ao. 1 — — IE: — S229 NE nas . FIT — 8 M319. 4p * E gy 8 * MD F e 2 2 22 — — — — —— SARI en —— — 
— — * . yo of RC IO 2222 i To 2 wha $a : abt 1 ne I bn; AE et r 2 5 — — — ASIA 1 bl Ig dro trained: o> 5, en 7 15 $2 1 FO nt Oe Bane Re 7 ST. SIE — — ä — DISRRSY C . 2 5 
, \ oe 5 . r ee 2 = EGS: A e : 222 DOI: TTC 1 888 j © —— — - [ r 2 E r 8 5 - — . IN ; — 
c rad}. 77 e Wan . 5 L 2 2 . TY ; . HO ES ESSE 1 * r . * Za 2 
ES. I OOO] . Tay 8 E n 1 Pe INGLY IR, eos PII ben 2 . 7 x24 3 * — 2 7 TTT n 
— = pp qi N NN a _ I * — * — Pg h — r do "TY Ix 2 2 D — 2 = eee gs om 8 SY —.— — — — — . 2 
= r 7, — — Po eh, > ns RA es a Cena — — ND - en A : i mu 2 
\ p = - — 8 — 3 I Fog, ; — u- 3 
— — — - . REY x SE 7 R 2 
— — SW — 1 = 2 


rr 
. —— —— 
% Pr 1 * 


— 


x, * 2 8 * 
A * — 3 3 


.. ͤ ᷣ F ²˙ A te og eel tire Bo EIT ds 
——— _ r 


* 
e 2 1 — = 
IEEE IE ee Et DE 
A” o P — ' be 8 = _ >. G l 9 
8 r Lo * 
„o r cs 
8 
= -_ __ = 


* — — — 
K 


—— Of t 


* < 4 
* 1 * 
* 


-—_ —— — ry es 


he Forms of Teſtaments. 


—_— 


1 | Na 8 
* Pavl. de Dur i in the Teſtament ? It ſcemeth that he may , becauſe the Conditi 
Ng n & is here extant; notwithſtanding, becauſe it is concluded that the 5. 


multo fortius. gacy in this Legacy is conditional ; therefore howſoever the Cong; 
. tion do afterwards come to pals, yet was the Legacy extinguiſheg 
» L. unic. g. fin. au- by the Death of the Legatary, the Condition then depending» , 


tem C. de cad. tol. ſo cannot be recovered by his Executors or Adminiſtrators wn 
. intercidit. ff. de b d f 5 . f d 9 th t th TT ſt di 9 I 
— > e proved (for it is not preſume at the Teſtator did mean the 
Nam cum præſu- contrary 9 
mitur teſtator magis ; ; ; 9 
diligere ipſum legatarium quam ejus executorem, licet velit dare primo, non ſequitur quod dabit ſecundo. 
F. hoc autem. r L. in conditionibus ff. de cond. & demon. Mantic. de conject. ult. vol. lib. 1 1. tit. 2 
Bar. in d. F. hoc autem in fin, | 


Bar, in d. 
O. num. 8. 


Dying before Legacy payable. 


Sweet verſus Beal, FN Eviſe to his Wife until his Iſſue of her Body be of the Age of 19 
es Tears, provided if he die without Iſſue, then the Lands ſhall 
be to his Vife for Life; he left a Child, but it died before it was 18 
Nears old: Adjudged that ſhe ſhould have the Lands until the Child 
| ſhould have come to 18 Years of Age, if he had lived, becauſe the 
Time may be made certain, by computing it from the Death of the 
Child, till he would have been 18, if he had lived. 
Borafton's Caſe, Deviſe of his Lands for 8 Years, and then to remain 7o his Exe. 
. cutor till Hugh ſhall be of the full Age of 21 Tears ; and when he 
ſhall be of that Age, then to him and his Heirs ; he died at 9 Years: 
 Adjudged that the Executors ſhall have the Lands till Hugh would 
have been 21, if he had lived; it was admitted, that hen and They MX 
are Adverbs of Time, but when they refer to a Thing which mut WE 
neceſlarily happen, they are then contingent ; now here the Term may 
be made certain by Computation from the Death of Hugh until he 
would have been 21, if he had lived; and the Adverbs They and 
IVhen are Demonſtrations of the Time when the Remainder to High 
ſhall take Effect in Poſſeſſion. E 
1 And. 33. Ihe Father deviſed his Good to his Son, en he ſhould be of the 
| Age of 21 Tears, and if he die before that Time, then his Daughter 
ſhould have them ; the Son died under Age: Adjudged that the Daugh- 
ter ſhould have the Goods immediately, and not ſtay till the Time 
her Brother would have been of Age, if he had lived. 
The ſecond Caſe is in Favour of Liberty or Freedom from Bon- 
L. fitita ſeriptum dage * For Example; the Teſtator doth manumit his Villain, hen 
ff. de manumiſſ. teſta. Yi Sn ſhall attain the Age of One and twenty Tears. In which 
| Caſe albeit his Son do not attain to that Age, yet ſhall the Villain be 
free, at ſuch Time as he ſhould have attained unto that Age, if he 
S had lived ©; but the Tenure of Villenage is now aboliſhed. 
hoc autem. The third Caſe is, when any Legacy is left to ſome godly Uſe; 
for then alſo the Legacy may be recovered, notwithſtanding the Death 


« Vaſqui. de ſucceſſ. of that Perſon, to whoſe Age the Teſtator made Relation“. 
progreſſ. lib. 3. f. 29. | | 


6. 5. in fin, ubi concluſionem hanc variis confirmat mediis. 


1 
1 
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t 
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] 

{ 

| 


The fourth Caſe is, when the Time tendeth to the Diſſolution of 
the Legacy. For Example; the Teſtator doth give thee Ten Pounds 
yearly, until his Son do attain the de of One and twenty Tears, 
In which Caſe, if his Son die in the mean Time, thou mayeſt obtain 
the Legacy of Ten Pounds yearly, until ſuch Time as the 1 

15 on 


ws 


we 1 
Son ſhould have attained to that Age, if he had lived *: So likewiſe, p * „ N 
ir a Man bequeath Twenty Pounds to 4. B. to be paid in four Years in d. MPH 
after the Teſtator's Death, who dieth, and after him the Legatary leg. 1. Valq. de ſuc- 
dieth alſo, before the four Years be expired; yet in this Cale the Exe- _ progrell. 1. 3. h. 
eutors or Adminiſtrators of the Legatary, may recover the Money 


bequeathed, or fo much thereof as is behind or unpaid ”. 7 Brook's Caſe, n. 

5 ; co. Fulbeck. para- 
Jet. 1. part, fol. 42. b. quamvis iſta limitatio proprie non eſt ſub regula prædicta, quia hic tempus adjicitur executioni 
legati, non ſubſtantiz. Vide addit. ad Specul. tit. de fructib. & intereſſe 5. 1. n. 9. tit. q. 


Part IV. Of the Forms of Teſtaments. 


The fifth Caſe is, when it is the Will and Meaning of the Teſta- 


tor, that the Legacy ſhould be tranſmittted *, Bar. in d. L. f cui 


5. hoc autem in fin. 


Bald. in eand. L. & in L. Sejus ad Trebel. ff. Paul. de Caſtrenſ. in d. L. ambiguitatem, n. 2. 


But if the Time of the Age be not joined to the Sub/tance of the 
Legacy, but to the Execution or Performance of the ſame ; then the 
Legatary dying in the mean Time, his Executors or Adminiſtrators 
may recover the ſame when the Time is expired, wherein the Lega- 
tary, if he had lived, ſhould have accompliſhed that Age *. For Ex- * Bar. & ali in d. 5. 


ample; the Teſtator doth bequeath to 4. B. a hundred Pounds, to he em Pet OP. 


. ' | his C. quando dies 
be paid when he ſhall accompliſh the Age of One and twenty Tears. leg. 1 


After the Death of the Teſtator, the Legatary alſo dieth, before he 
have accompliſhed the Age of One and twenty Years. In this Caſe 
the Executors or Adminiſtrators of the deceaſed Legatary may reco- 
ver the ſame, when the Time is accompliſhed, wherein the ſaid A. B. 


if he had been then living, might have recovered the ſame *, What * IL. ex hi; verbis 


if the Teſtator bequeath to a young Maid an hundred Pounds, for © 9939 5. 48: 
and towards her Marriage, and the dieth before ſhe' be married, whe- Vaſa. de ſucceſl. Fa 
ther in this Cale may the Executors or Adminiſtrators of the Legata- grell. lib. 3. $. 29- 
ry, recover the Legacy againſt the Executors of the Teſtator decea- 
ſed 5 The Deciding of this Doubt doth chicfly depend upon the Te— 
ſtator's Meaning, which is the predominant Rule to be obſcrved, as 
m many other, ſo alſo in this Caſe. But if his Meaning do not other- 
wile appear than by the bare Words formerly recited ; for mine own 
Part I do ſubſcribe to their Opinion, who do hold the Legacy to be 
pure and ſimple, not conditional; and conſequently, that it is trans- 
terred to the Executors or Adminiſtrators © of the deceaſed Legatary, © Bald. conſil. 249; 
and recoverable by them; eſpecially, if ſhe live until ſhe were mar- vel. 4- Graver. oon. 
riageable, though never married % But if the Legacy had been given 3 
unto her, in regard of ſpecial Marriage with ſome particular Man; n. 11. verſic. fecun- 
as, 1 give and bequeath unto A. B. for and toward her Marriage with 2 N e 
C. D. In this Caſe the Legacy is deemed to be conditional, or, at "5; Ip Agog 
caſt, upon Conſideration of her Marriage with C. D. as the final Munoch. de pre- 
Cauſe of the Legacy, which otherwiſe he meant not to have be- cp ge 8 
qucathed; and therefore ſhe dying before that Marriage with C. D. 8 
te Legacy is extinct, and cannot be recovered by her Executors or niten cl 2. C. de E- 
Adminiſtrators " ;. Yet if ſhe were contracted with the ſaid C. Y. by 4 TT 1 
Words inducing Matrimony, albeit ſhe died before they were folemn- Graf. legatum e. 48. 
ly married in the Face of the Church, it is holden, That the 1 


ventum nubilis æta- 


LY of an hundred Pounds is recoverable by her Executors or Admini- tis legatum peti non 
rators ; much more if ſhe were married to C. D. but died before peſte videtur. Covar, 


id Ii f d. cap. 3. verſic. 

they did lie together . Moreover, if the Maid be very poor, or — em, 
much © Menoch. de præ- 
N. | . ſump. lib. 4. pra, 
= 2 6. 22 de hac q. diſput. Bart. & alios in L. Titio centum F. genero, ff. de adminiſt. lega. f Me- 
e PITKIN. 146. lib. 4. n. 20, part, Bald. in 1. fi plures, c. de cond. incert. & Menoch. d. liv. 4. præſ. 147. 
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much affected by the Teſtator, whereby it is probable that the Teſta. 
tor did bequeath that Sum, in regard of her Poverty, or of his own 
Affection, rather than of the Marriage with that Man. In this Caſe. 
though ſhe die before the ſaid Marriage, the Legacy is tranſmitted 
to her Executor or Adminiſtrator, as a pure and ſimple Lega. 
we £355. n. But if the Teſtator do bequeath unto her an hundred Poungs 
verſ. quinto Menoch. Which he willeth to be paid at the Day of her Marriage: If ſhe die 
8 ee * e in the mean Time, the Legacy dieth alſo, and therefore is not re. 
1 Bat. coverable, by her Executors or Adminiſtrators, as hath been already 


dicit, quod quando declared i. 

apparere poteſt ali- | | | 
qua conjectura qua teſtator alias fuiſſet relicturus, non dicitur tale legatum conditionale. In eodem F. num, g 
Fulb. lib. 1. paral. fol. 42. Dyer, fol. 59. Vaſqui. de ſucceſſ. progreſſ. lib. 3. $. 29. 1 


Dying before Legacy paid. 


Latimer's Caſe, "THE Teſtator deviſed 500 J. to his Daughter, for and toward; 
Dyer 59. b. her Marriage ; ſhe made her Executors, and died before ſhe 

was married: Adjudged that they ſhall have the Money ; but if it 
1 Pl had been 10 be paid at the Day of Marriage, or at the Ae of 21, 
"4 and ſhe had died before Marriage, or before 21, in ſuch Caſe her 


Executors ſhould not have it, becauſe the Teſtator did not intend a 


preſent, but a future Intereſt for the Daughter, and that it ſhould reſt 


in Contingency. 


Smartle v. Schollar, So a Deviſe of a Sum of Money 70 be paid at the Age of 21, or 


1 3 p. Day of Marriage, and the Legatce died before; in ſuch Caſe his 
2 Lev. 20). 8. P. Adminiſtrator ſhall have it, becauſe the Legatee had a preſent Inte- 
+ 1 Vern. 324. S. P. reſt, tho the Payment was to be made at a Time to come; and this 

| is a Charge on the perſonal Eſtate, which was in Being at the Teſta— 


tor's Death ; and if it ſhould be diſcharged by this Accident of Death, 


it would be for the Benefit of the Executor, which was never intend- 


ed by the Teſtator. 


Godb. 182. But if the Words To be paid had been left out, it had been other 


wiſe ; as for Inſtance; a Deviſe of 100 J. to his Daughter zwhen ſhe 


n Caſe, ſhall marr % Or tO his Son Hen be ſhall be of Age, and they die be- 
2 Vent. 342. , ; 


2 Chanc. Rep. 155. 
CS is * a lapſed Legacy. n 


2 Vent. 347. A Deviſe of 100 J. to T. S. at the Age of 21; and if he die before, 
| then E. G. to have it, who died in the Life-time of T. &. and before 

he was of Age, and then T. F. died under Age: Adjudged that the 

Adminiſtrator of E. G. ſhall have it, tho' his Inteſtate died before the 


Contingency happened. 


2 Leon. 222. Deviſe of his Lands to his Son, hunt that bis Mie ſpall tale the Wl 
Profits till he came of full Age; ſhe married again, and died before Wn 


her Son was of Age: Adjudged that her Husband ſhall not take the 
Profits till that Time, becauſe his Wife had only an Authority to re- 
ceive them, for the Profits were not deviſed to her. a 
Carter verſ. Church, Deviſe to his Daughter and her Heirs, who was then a Year old, 
x Chanc. Rep. 113. and that his Executor ſhould receive the Profits until fhe'come ib the 
Hee of 21 Nears, towards Payment of his Debts and Legacies ; the 
Daughter died at 5 Years old: It was decreed, that this Appointment 
of the Profits to be received, Gc. amounted to a Leaſe till ſhe ſhould 


have been 21, if ſhe had lived, and fo like Boraſtons Caſe ; but it 5 


4 | not 
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fore; in ſuch Caſes their Executors ſhall not have the Money, but : | 


. 


; 5 
— = — — — 


. — 
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* like the Caſe in Leonard laſt mentioned, for there the Appoint- 2 Leon. 222. 


ment was to receive the Profits tw h but here it was to receive 
tem 102ards the Payment of bis Debts and Legacies. 


| 6 XVIII. Of making an Executor univerſally Or 
0 particularly. | 


1. I is lawful to appoint an Executor, either univerſally or par- 
ticularly. | 
2. The univerſal Executor may enter to all the Teſtator's Goods 
and Chattels ; and therefore chargeable with Payment of all his 

Debts. | | 
z. The 1 Executor may meddle with no more than is al- 
lotted unto him; and therefore not charged, but according to 
his Portion. | 
4. A Man may die both Tęſtate and Inteſtate, in reſpett of his 
Goods. 
5. Of a particular and univerſal Legatary. 


1 (1) An Executor may be ordained either univerſally 


or particularly *: Univerſally, that is to ſay, when the Teſta- * 5. Hereditas Inftie. 


, | : de hæred. inſtit. Graff. 
tor maketh an Executor of his whole Will, or doth commit unto henur com N. 


him the Diſtribution of all his Goods; or when the Teſtator doth Inſtitutio, q. 21. n. 1. 
appoint an Executor indefinitely, that is to ſay, without any Sign u- Firzb. Abridg. tit. 
niverſal, of Hole or All. As, I make A. B. my Executor. Par- 2 1 
ticularly, that is to ſay, when the Teſtator doth commit the Execu- n. 2. & n. 155. 

tion of ſome Part of his Will, or the Diſpoſing of ſome Part of his = "Og hel 
Goods only: As if the Teſtator ſhould make thee his Executor of = Pitzh. Abridg. tit. 


his Plate, or of his Goods within the County of York, or of his Debts Execu: n. 26. Brook, 


an | 
He (2) that is made Executor univerſally or ſimply, may enter to 1— de reg. 
all and ſingular the Goods and Chattels of the Teſtator and in that P # & ibi Cagnol: 
reſpect is univerſally and ſimply chargeable with the Payment of all e & Far, 
and ſingular the Debts and Legacics of the Teſtator, ſo far as the infra, part. 6. $. 3. 
ſame Goods and Chattels do extend *. | 2 of Law,verb. 
He (3) that is made Executor particularly, cannot meddle with * 
any other of the Teſtators Goods and Chattels, than ſuch whereof he 
is made Executor, and is only ſo far chargeable with the Payment 
of the Debts and Legacies of the Teſtator, as the Portion of the 
Goods to him allotted doth extend unto ?. And if there be no other » Fitzh. & Brook, 
Executor appointed, the particular Executor cannot meddle with the ubiſupra.L.fi hzredes 
Reſidue as Executor: For touching (4) the other Goods, the Teſta- 4 C he 7 
tor by the Laws of this Realm, is ſaid to die Inteſtate and ſo may chard. in EG as 
die partly Teſtate, and partly Inteſtate, not only in reſpe& of Time impab & al ſub n 4. 
(as hath been before declared ) but alſo in reſpect of Place, and of SS = * 
Goods , contrary to the Civil Law. And therefore if a Man have que totius ad towm. 
Goods in divers Dioceſes, he may make Executors of his Goods in CORE LE. 


the one, and die Inteſtate, as touching his Goods in the other: And r Supra eadem part. 


eodem tit. n. 2. & n. 


if he make Executors indefinitely, they may adminiſter as Executors, 5 - OT Rs 


in the one Dioceſe, and refuſe in the other, and take Adminiſtration ,-. Ploud. in Caf in- 
| 4 NM : of ter Greiſbrook & Fox. 

| | * Fitzh. tit. Execu- 

tor. n. 26. Brook, eod. tit. n. 155. 
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833 
\ % 3 of uhaſe, Goods, E of Ohe dying Inteſiate . And o it is, if he hays 
3 ao. Goods in divers Provinces . And if the Teſtator by his Will Aale 
9.4. fol. 181. that A. B. ſhall diſpoſe his Goods which be extant, in the Hand a8 
, N Poſſeſſion of the ſaid 4. B. Hereby he is made Executor of that Par. 


775. u. 5. 5 cel of Goods remaining in his Cuſtody *. 
And here note (5) that as an Executor may be made univerſally q 
particularly ; even ſo one may | be made particular or univerſal 2 
vide ſupra 3. part. gatary, in reſpect of ſome univerſal or particular Legacy left by the 


4 17. „ 
"i 


Howbeit, where the Teſtator doth leave all his Goods, or the Re. 
: ſidue of his Goods to ſume Perſon, none elſe being appointed Execu- 
tor, he to whom ſuch general Legacy is made, ſecmeth to be appoint- 
1 T ed Executor *, at leaſt, he hath. been admitted to the Adminiſtration 
gloſ, ac D. D. ib. of the Goods of the Deceaſed „ as herctofore more largely d. But i; 
Graff. Theſaur. com. the Teſtator give his Goods to one Perſon, and make another Execy- 
8 tor; this Executor is called Nude Executor, for that he reapeth no 
ult. vol. lib. 4. tit. 3. Commodity by the Teſtament ®. And here note, that if a Man by 
on "7 ng e his Teſtament deviſe all his Lands and Tenements in D. yet Leaſe 
Aicari obſefvavif in for Years do not paſs by theſe Words, Lands and Tenements ; for 
_ Archiepiſcopi E thereby is intended Frank- Tenements or Freehold, and not Chattels“ 


>. Supra eadem part. F. 4 © Jo. de Athon. in legat. libertatem de Executor. Teſtam. Lindw. in c. ſtatutym; 


de teſta. lib. 3. Provins. 'conſtit. Cant. & 1 in c. religioſa eden tit. verb. de damnis. N ' Brook's Abridgmen, 
tit. Done, n. 41. 


6. X Of making Executors by Deg 


1. Hhw Eixecutors are made by Degrees. 
. Fle that is made Executor in the firſt Degree, ws ſaid to loi i. 
9 the. reſt ſubſtituted. 


3. Diczers Kinds of Subſtitutions, whereaf certain Date but litt 
Uſe in England. 


. Of the WA ers Forms of à culgar Sulftirntion. | 
5. Of the Efetts of Subſtitutions. | 

6. & lang as the Executor inſtituted in the firſt . may le 

Executor, the Subſtitute. is not to be admitted. 


7. If any one Executor in the firſt Degree may be admitted, the 
1 is excluded ? 


8. What if every Executor have a ſeceral Subſtitute ? 
9. The firſt Subſtitute being repelled, whether the reſt be repelled 
likewiſe? 
10. What if the Executor in the firſt Degree, die Tnteſtate? 


11. The Admiſſion of the Executor inftituted in the firſs Dezr et, 
Auth not always exclude the Subſtitute. 


12. The Subſtitute ought to ſucceed in that Part and Onantity, 
 enbich was aſſigned to the former Executor. 


13. There divers be ſubſtituted to one, whether they ſhall ſucceed 
equally or unequally. 


14. Divers Caſes, wherein the Fixecutors bei ng unequally in Miri. 


ted, and the ſame alſo ſubſtituted, do ſucceed equally. 


15. Of the great Diference berwixt ſubſtituting by proper Namen 
and ſubſtitutiug by Names appellative. 


16. hat if the Subſtitution be made by both Names? 

17. hat if ſome be inſtituted by their proper Names, others not? 

18. bat if it be a by what Names they be ſubſtiruted? 
3 Fourth]y, 
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] *Ourthly, An Executor may be made either in the firſt Degree, or ara 56 1 
in the ſecond Degree, or in the Third, Fourth *, Go. _ IL. pr, qui 1 
| | L243, 6 1 LES | e vulg. pub. ſub. In- 
hes ſtit. de vulg. ſub. in princ. Franc. poſt gloſſ. in c. ult. de teſta. 6. Brook, tit. 24008 n. 9. 


The (1) Teſtator is ſaid to make Degrees of Executors, when he 
doth ſubſtitute one in Place of another. For Example; the Teſtator 
maketh his Wife Executrix, and if ſhe will not, or cannot be Exe- 
cutrix, he maketh his Son Executor; and if his Son be not Executor, | 
he maketh his Brother Executor. In which Example there be P. L. poteſt. & ibi 


Ben | N N - DD. Graſſ. Theſaur. 
Three Degrees, whereof the Wife is in the firſt Degree, the Son in cm. op. F. Sabllitu- 


the ſecond Degree, and the Brother in the third Degree. For look to. g. 1. 
how many Subſtitutions there be ſucceeding one another; ſo many De- 


grees there be beſides the principal Inſtitution, which maketh the firſt 


Degree ©: And who (2) ſo is Executor in the firſt Degree, he is ſaid to © L. 1. L. poteſt. fr de 


= 


be inſtituted ; and they which are Executors in the ſecond, third, and vulg. & pupil. ſub. 


| 4 Zaſ. Tract. de ſub- 
fourth Degrees, are ſaid to be ſubſtituted 4. ſtit. in princ. 


There (3) be divers Kinds of Subſtitutions, or Sorts of placing oß 
Executors one after another * ; whereof, either becauſe we have no Ut fubſtitutio vul- 
Uſe at all f here in England, or very little , I ſhall only ſpeak of Saris, pupillaris, ex- 
that vulgar or common Kind of Subſtitution, whereof there is more OY Os 
Uſe. Concerning the which, this is to be noted, That it (4) is law- quibus figillatim. & 
ful for the Teſtator to make ſo many Degrees of Executors as he eee 
liſts b, and he may ſubſtitute into the Place of one Executor, either n 
one or more; and into the Place of many Executors, he may ſubſti- Ut de pupillari 


b DEE” ; 10 ubſtit. & de exem- 
tute one alone. Likewiſe he may ſubſtitute or ordain many Execu- phari, „ 


tors, and appoint to every of them a ſeveral Subſtitute; or he may ſubſtitutio ideiro 
ſubſtitute one of the ſame Executors to another * ; or the Teſtator ha- uit; nempe ob 
ving inſtituted divers Executors, may ſubſtitute Executors to ſome of 


deſectum patriæ po- 
teſtatis, ſine qua con- 
ſiſtere non poteſt (In- 
ſtit. de pub. ſub. in 


them, but not to others |. 


princ.) & conſequenter cadit exemplaris ſubſtitutio, quum hc ad pupillaris imitationem fieri dignoſcatur. 2 Ut 
de breviloqua & compendioſa; quarum diſceptatione mirum in modum involvunt ſe DD. a quibus nihil fere aliud quam 
quod ad fatigationem ſtudioſorum, & ad obſcuritatem rei, quæ vel ultro perdifficilis eſt, capere valeass. M Inſtit. de 
vulg. ſub. in princ. L. poteſt. eodem tit. ff. 1.4, plures, Inſtit. de vulg. ſub. E D. 9. plures. D. L. 


— 


poteſt. & DD. in eand. L. 


It is alſo lawful for the Teſtator to inſtitute an Executor ſimply, 3 
and to ſubſtitute another in his Place conditionally *; or contrariwiſe, Al 2 _ * 
to inſtitute conditionally, and to ſubſtitute ſimply %. Simply, I ſay, e 
not becauſe I deny any Subſtitution to be conditional; for indeed eve- de hæred. inftituend, 
ry Subſtitution is in this Reſpe& conditional, becauſe every ſubſtitute g. eee 
is appointed with this Condition, 27g. If the Perſon to Whom he is in prin. Sichard. in 
fubſtiruted, will not or cannot be Executor... But I ſay ſimply, eg impub. & 
when no other Condition is expreſſed or underſtood in the Subſtitution, » L. qui liveris de 
than is expreſſed or underſtood in the Inſtitution b. „g. b. f. 

Very (5) many, and infinite almoſt, are the divers Effects iſſuing 5 
trom the divers Kinds of Subſtitutions , the Diſcourſe whereof would 4 De quibus Zafius, 


be much more laborious than commodious. Wherefore leſt I ſhould Fefe Funcus, & 


alii in ſuis Tract. de 


make long Harveſt about little Corn, I ſhall content my ſelf with fubtirur. 
a Declaration of Two Concluſions, whereby we may underſtand, 
en and Hen the vulgar Subſtitute is to be received or repelled, to 
or rom the Executorſhip. wo en 
The firſt and principal Concluſion is this. So long (6) as be which 
nſtituted Executor in the firſt Degree, may be Executor, the Sub- 
ate, or he which is appointed Executor in the ſecond Degree, can- 
not 
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r L. quamdiu, de ac- not be admitted to the Executorſhip ©; and (likewiſe ſo long as he 


uir. hæred. L. cum 1 ir | : 
Fre 422 may be Executor, Which is aſſigned in the ſecond Degree, he that i; 


red. Inſtit. f. L. poſt appointed in the third Degree, is excluded: So by the Firſt, the Se. 
—_—_ 5 498 cond is repelled, by the Second the Third, by the Third the Fourth 

a . u . Ia . + $ ! | ; | 5 3 
Theſaur. com. Op. $. & © | F, 


ſub. q. 9. D. L. quamdiu. Zaſ. ind. Tract. de ſub. c. 1. n. 5. 


And if the (7) Teſtator do inſtitute divers Executors, ſubſtituting 
one er more, ſo long as any one of them which was firſt inſtituteq 


5 quidam de im may be Executor, the Subſtitute is not to be admitted*; unleſs 8) 


ub. & al. ſub. C. - yy * > 7 
pr 8 the Teſtator do appoint to every Executor firſt inſtituted his ſeveral 


ban c. 6. verſ. Subſtitute; for then any one of thoſe firſt inſtituted Executors, not 


quinta concluſio. Sed being able or refuſing to be Executor, his Subſtitute is to be admit- 
111 ted with the other Executors firſt inſtituted”; Whereas (9) otherwiſe 


187, &c. qui de hae any one of the Executors in the firſt Degree lawfully undertaking 


q. pluribus diſputat. j a he Subſtitutes are e ot 
24 — 4 the Executorſhip, all the Subſtitutes are excluded; not only thoſe 


ſubſtic. c. 1 mem. Which be placed in the ſecond Degree, but alſo thoſe which be placed 
bro 5. concluf. 1. li- in the Third and Fourth *. Infomuch, that (10) if the Executor un- 


mit. 3. 


3 dertaking the Office, do aſterwards die Inteſtate, yet the Executors 
vulg. & pub. fb. ff. inſtituted do ſtill remain excluded ?, and ſo by the Laws of this 


d. 47. & Ripa. ibid. Realm, the Adminiſtration is to be committed of the reſt of the Goods 
Ker Fut a de of the Teſtator deceaſed, not adminiſtred by the Executor*: The 
impub. & al. ſub. n. Reaſon is, for that they which are fubſtituted, are made Execttors 


1 conditionally; that is to ſay, If he which is inſtituted Executor in 


de impab & al. fab. TC firſt Degree will not, or cannot be Executor*. Wherefore he 


& Sichard. in eand. that was firſt inſtituted Jawfully, undertaking the Executorſhip, can- 
L. in 1. verſ. ita de- 


pts not be ſaid to be unwilling or unable; and ſo the Condition expireth, | T4 


= Brook Abridg. tit. and is become deficient : Without the Accompliſhment whereof, that 
Adminiſt. in 45. & js to ſay, unleſs the Executor in the firſt Degree will not, or cannot 
tit. Executor. num. 5 : | - KS Re 

be Executor, the Subſtitute cannot claim any 'Thing *® Howbeit, if 


149. 5 a ; 
* Odofred. & Fulgo. (11) the Executor inſtituted in the firſt Degree, be deprived of the 


in d. poſt. aditam. E Mai; "py, . , 
ö Exccutorſhip, by Reaſon of his Negligence in not performing the 


fone, Sichardo, & a- Will, then is the Subſtitute to be admitted“; likewiſe, if the Execu- 
lis in d. L. poſt adi- tor firſt inſtituted, notwithſtanding his Intermeddling, be admitted to 
nc Pars eee renounce the Executorſhip, then alſo the Subſtitute is to be recei- 
ranti funt apud nos ved“: Likewiſe, if he that is firſt inſtituted, do delay to take upon 


momenti: non ta him the Executorſhip, by the Space of thirty Years, he is to be ex- 


men erit inutile illos 


in hac re conſulere. Cluded, and the Subſtitute to be received: But I ſuppoſe he is not 


* Zaf. ind. Tra. de to be excluded by Lapſe of leſſer Time, unleſs the Ordinary do aſſian 


ſubſtit. c 1. mem. 5. J . ANCE : > 
oel linie a certain Time to take or refuſe the Executorſhip*: Likewiſe, if he 


* Bar. ind. I. 1. de that is firſt inſtituted, cannot be Executor, the Subſtitute being ap- 
vulg. fub. n. 40 cu. pointed upon this Condition, if the former , not be Execu- 
il. dedimonio Graff. tor, Nevertheleſs the Subſtitute is to be admitted, as if the former Exe- 
Thetaur. com. op. f. cutor had refuſed ®, And finally, whereſoever it is likely that the 
9 4+'5 .. Teſtator would have ſubſtituted in the Caſe not expreſſed, if he had 
a; *cquir hered. & remembered the ſame, as well as in the Caſe expreſſed, there the 


quam opinionem di- Subſtitute is to be admitted, as if the ſame Caſe had been expreſſed”, 


cit eſſe communem, 


n. 9. *f Vide infra 6. part. c. 13. 5 Bar. in d. D. L. 1. ff. de vulg. ſub, & poſt eum Zaſ. in d. Tract. de fublt 
c. 1. verb. primus effectus. bh Bar. & Jaſ. ubi ſupra. — | 


The ſecond Concluſion is, That (12) the Subſtitute ſhall ſucceed 
in ſuch Part and Quantity of the Teſtator's Goods, as was aſſigned to 
him that was inſtituted Executor in the former Degree, be it more 
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or leſs *: So that if the inſtituted Perſon were made Executor of the L. 1. C. d. impub. 


„ 


321 


a 
r 


—— 


dne Half of the Teſtator's Goods, the Subſtitute ſhall be admitted TIT Þ & 2 In- 


, „ | ſtit. de vulg. ſub. L. 
Executor of the other Half; or, if the inſtituted Perſon were made & plures, ff. de vulg. 


cutor of a third Part, or of Goods in a certain Place, the Sub- & pup. fub. 
_ ſhall ſucceed and be admitted accordingly k. And (13) if divers 1141 4 
de ſubſtituted to one, they ſhall ſucceed equally ; but if the ſame fi plures de vulg. ſub. 
Subſtitutes were alſo inſtituted Executors, and that unequally (for 
that perhaps to ſome more, to ſome leſs is allotted:) In this Caſe, 
if any of the inſtituted Executors will not, or cannot be Executor, 
the Portion of that Executor ſhall not be equally diſtributed amongſt 
the ſubſtituted Executors, but according to the Portion of the firſt 
Aſſignation; that is to ſay, he that is an inſtituted Executor of a 
greater Part, ſhall be Subſtitute of a greater Part; and he that was in- 
ſtituted of a leſs, ſhall be Subſtitute of a leſs; (a ratable and juſt Bald. Paul. deCaftr. 


3 . - 1”. & Sichard. in d. L. 
Proportion obſerved.) The Reaſon is, becauſe the ſame Affection is 1. La 


preſumed in the Subſtitution, which was in the Inſtitution *. ſub. C. Mantic. de 
| | | | 755 conject. ult. vol. lib. 5. 
tit. 1. n. 20. = Minſing. in d. F. & ſi Inſtit. de vulg. ſub. per L. licet imperator ff. de leg. 1. & L. Publius. 


$. Titio. de cond. & demom. & Mantic. ubi ſupra. 


Notwithſtanding, if (14) the Executors unequally inſtituted, be ſub- 
ſtituted to a Legatary ; then in Caſe the Legatary will not, or can- 
not have the Legacy, the ſame ſhall be equally divided amongſt the b 3 4a 
4 - | : e L. Uke. Yo ut 
Subſtitutes C | | manifeſtetur. C. de 
eadem tol. & ibi Paul. de Caſtr. Sichard. in d. L. 1. de impub. & al. ſub. col. 5. ver. nec movet. 


Or if the Subſtitutes be equally charged by the Teſtator, then alſo 
& they ſhall ſuccced equally, notwithſtanding they were unequally in- 

= ſtituted 8 | L. quoties ad Tre- 
: — | bel. L. utrum F. fin. de rebus dub. ff. Dec. in. d. L. 1. n. 10. 


Or if the Perſons inſtituted Executors in the firſt Degree, be aſſign- 
ed conditionally, the Subſtitutes aſſigned ſimply ſhall not be charged . 

with the Performance of that Condition ?, unleſs they be ſubſtituted! 5 s 2 
to a conditional Legatary; for then the Condition expreſſed in the eng ary 


| 6 & ibi Bar. Bald. I- 
former Diſpoſitjon is underſtood to be repeated in the Subſtitution ; mol. & ali, ff. Et 


and therefore the Subſtitute cannot obtain the Legacy, without the se. et communis 


MP ; . ententia, ut per 
Performance of the Condition 2. Or unleſs the Condition, expreſſed Mantic. de conject. 


in the Conſtitution, conſiſt in giving; for then it is repeated in the alt. vol. lib. 10. tit. 
Subſtitution. As for Example; the Teſtator doth make thee his Exe- SS bd Li 
cutor, if thou ſhalt give ten Pounds to 4. B. And if thou do not, de impub. & al. ſab 
then he doth appoint another to be his Executor. Though thou refuſe - 8 


: | ro ſecundo, C, de 
to give ten Pounds to 4. B. yet cannot that other be Executor, un- cad. tol. quod tamen 


leſs he give ten Pounds to G D. becauſe this Condition of giving, intellige ut per Man- 


expreſſed in the Inſtitution, is underſtood to be repeated in the Sub- = 2p _ e 
ſtitution . | 9. cum ſeq. 


ſump. lid . i 5 7. Menoch, de præ- 
P. Eb. 4. pref. 177. n. 28. Jaſ. in L. licet imperator. de leg. 1. ff. n. 43. Ratio eſt duplex. 1. quia talis 


conditio habet vim relicti: Altera. quia fi 7 agis dilexi 
: , quia ſi teſtator gravavit hæredem primo loco quem magis dilexit, multo magis 
1zredem ſecundo loco, quem minus dilexit. Jaſ. ab ſub. ; y K ; 4 


Or (15) if in the Subſtitution, the Perſons ſubſtituted be not all 
namen by one Name appellative, but every one ſeverally by his own 
proper Name, then notwithſtanding they were firſt inſtituted Execu- 


TT Of unequal Parts, the Diſtribution amongſt them as Subſtitutes 
Cunt to be equal *, t L. nonnunquam ff, 


ad Trebel. & ibi DD. Viglius, & Minkng. in g. & 6 Init. de vulg. fub; 
4 N By 
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habet Jaſ. in d. L. 1. 


ei: 
r 


„„ 


By Names appellative in this Place, I underſtand every Nan, 
Which is common, or may comprehend divers Perſons, or all Name; 

except the Chriſtian-· name or Surname, of any Perſon: As when the 

Tefſtator doth inſtitute his Execators, his Children, his Brethren, his 
OO . .  Kinsfolks, all which I do account Names appellative in this present 
N poſt Paul. Caſen. The Cauſe of the Difference (as moſt do think) is the Pore 
e Caſtr. & alios. in : ks . "op orce 
d. L. 1. deimpub. & Of this Word And, which Word being moſt commonly uſed, and al. 
al. 3 ka 15 1 moſt neceſſary, whereſoeyer the Teſtator doth ſubſtitute divers per. 
3 6. 6 Sr foi, 1008 by their ſeveral proper Names, the Nature and Force thereof i; | 
bus. ſuch, as it doth make equal Diſtrioution*; without the which, the 
Nen 8 Subſtitution ſhall be proportionable to the Inſtitution; inſomuch, that 
de impub. & alis if the Teſtator do ſubſtitute divers by their proper Names, without 
—_ - that Word And; as if the Teſtator ſay, I ſubſtitute the two Joby; 


at Noke. In this Caſe the Executors being inſtituted unequally in 


U * n. 
* 


Teſtaments. Dart IV. 


LY 


Y Idem Caſtrenſ. Jaſ. 


e in d. L. . the firſt Degree, the Subſtitutes are to ſucceed unequally likewiſe, 


But what (16) if the Teſtators do ſubſtitute by both Kinds of 
Names, as well by the Appellatiye, as by the proper Names; or 
what if ſome be ſubſtituted by the proper Names, others by ſome 
Name appellative: What if it be doubtful by whether Kind of Name 
they were ſubſtituted. Whether in theſe Caſes, ought the Subſtitutes 


Has quzſtion. cum. to {ſucceed equally, or unequally, according to the Proportion of the 
multis aliis expeditas Subſtitution * ? | | | 


0 


When the Subſtitution is made by both Names jointly, we are to 
conſider, whether the Names appellative, or the proper Names have 
the firſt Place in the Depoſition: For if the Appellative go before, 
then the Subſtitutes are to be admitted, as if their proper Names were 
not at all expreſſed, that is to ſay, according to the Proportion o 
the Inſtitution: But if the 1 Names enjoy the firſt Place, 1 


the Subſtitutes are admitted equally, notwithſtanding their unequal 


* Jaf. & Sichard. in Inſtitution “. 
d. L. 1. quz opinio 


communis eſt, quam etiam adverſus Curtium defendit Viglius, in d. $. & fi ex diſparibus. Inſtitut. de vulg. & pupil. | 


ſub. n. 7. 


When (17) ſome be ſubſtituted by their proper Names, others by 
Names appellative ; they which be ſubſtituted by their proper Names 
do — equally : The others according to the Proportion of their 
: Jaſ. poſt. Silicet. in Inſtitution b. | 13 5 
8 When it is doubtful, by whether Names they be ſubſtituted (for 


that perhaps the Witneſſes do not remember what Manner of Words 


the Teſtator did uſe:) In this Caſe, they ſhall ſucceed according to 


© Bar. in L. 1. ff. de the Proportion of their Inſtitution ©. 
vulg. & pupul. ſub. | | 


Jaſ. & Sichard. in d. L. 1. c. de impub. & al. ſub. 


F. XX. How many may be appointed Executors. 


1. Either one alone, or more Perſons may be appointed Excl. 
tors. 3 = ; 

2. I hat if the Teftator make all the Morld his Executor. _ 
3. What if he ſay, I make the Poor my Executor, or the Church, 
or my Kin. 5 
4. II here divers be named Execuzors, all are to be admitted, and 

not one Tithout the reſt. | 
| 5, it 


4 


pin IV. Of the Forms of Teſtaments, 


5. The Extenſions of this former Concluſion. | 

6. The Limitations of the ſame Concluſion. Gs ads 

I hatber the Executor of the Executor is to be joined with the 
Executor ſurotong. _ e Do 

8. hat if the Executor furciving die Inteſtate. 

9. The Executor of the Executor may ſometimes be ſued as Exe- 
cutor in bis ozon Wrong. | bt 

10, If the Impediment be not long, the Executor is 10 be ex- 


efted. | | 
11. One of the Executors may execute when the reſt refuſe. 
12. Whether the Go-Executor be excluded by bis Refuſal before 
the Ordinary. 5 . 
13. Other Caſes wherein one Executor alone may ſue, or be ſued, 
without bis Fellows. 
14, Whether one Executor may ſue another. 
15. Certain Caſes wherein one Exectutor may ſue another. 
16. Heww the Goods are to be diſtributed amongſt the Executors, 


to whom the Teſtator giveth the Reſidue. 
17. If the Teftator make the Child in the Mother's Womb Execu- 


tor, and the Mother bring forth two or three Children at one 
 Sirth, they are all to be admitted Execntors. 

18. If the Teſtator do bequeath an hundred Pounds to the Child 
in the Mother's Womb, and the Mother is delivered of two or 
three, whether are each of them to have an hundred Pounds, 
or but one hundred among ft them? * | 

19. What if the Teffator make his Wife and the Child in her 
Momb Execntors, willing, that if it be a Man-Child, he to 
have two Parts of the Refadue of his Goods, and his Ilife 
but one? Aud if it be a Woman-child, then bis Wife to have 
two Parts, and his Daughter but one. Admit now the Ma- 
ther have both a Son and a Daughter at one Birth; how are 
the Goods to be diftributed ? 

20. Caſes in Law concerning C- Eixecutors. 


Ifthly, Either one Perſon (1) may be appointed Executor alone, 


or divers Perſons together *, even as many as the Teſtator liſts * 5. & unum. Inſlit. 


de hæred. inſtituend. 


to appoint; ſo that (2) the Number be not infinite, as to ſay, I do 
make all the Men of the World my Executors *: For to appoint Ex-, le ud © & 
ecutors in that Sort, were an Argument that the Teſtator were not unum qui refert hanc 


of perfect Mind and Memory ©, Beſides that, it is impoſſible * for all opinionem eſſe com- 
munem, licet Graft. 


. © 1 8 N E 
to execute, and therefore a void Aſſignation, at leaſt in Effect“. poo cn > 


But (3) if the Teſtator make the Poor his Executors, or the Church, Inſtitut. q. 13. exifti- 


or his Kin, giving to them the Reſidue of his Goods, albeit he do met conrrariam efle 
> . 233 magis 
not declare which Poor, what Church, or which Kinsfolks, nevcr- 1 hujafinodi . 


theleſs the Depoſition is not void, as elſewhere is declared 5 ſtitutionem mero jure 


2 F | | ſubſiſtere, ſed re & 
eſſectu irritam, & inanem reddi. © Porcius in F. & unum. * Idem Porcius ibid. Gloſſ. in d. 9. & unum 


Graff. d. q. 13. Infra 7 part. F. 8. vide Dyer, fol. 160. 


When (4) the Teſtator doth make divers Perſons Exceutors, they 
are all to be admitted to the Executorſhip, and not one alone with- 
out the reſt?; which Concluſion is diverſly both extended and li- 2 C. religiofa, g. Cne. 

mited. | | | de teſta. lib. 6. 
The (3) firſt Extenſion is, that albeit the Teſtator do appoint his 
own don and a Stranger his Executors ; the Stranger, if he can and 
| Will, 
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reste ff. de lib. & Cuſtoms of this Realm, it 1s otherwiſe, and both are to be admit. 


n 


n 2 OPS" „ ** 


EO "IR 


| A 3 — — — 
1 Of the Forms of Teſtaments. Part IV. 
__ will, is to be admitted with the Teſtator's Son: For howſoever in 
this Caſe, by the Civil Law, the Teſtators Son is underſtood to |, 
inſtituted in the firſt Degree, and the Stranger no more but ſubſti 


tuted, or appointed in the ſecond Degree; and ſo to be admitted, in 


* Gloſſ. & Bar. in | . h | 
. caſe the Son cannot or will not be Executor“; yet by the Laws ang 


polthu. Graf. The- ted alike 
ſaur. com. op. F. In- ; 


ſtitutio, d. 20. n. 6. i Quippe ceſſante cauſa, & ratione juris civilis, nimirum inſtituendi neceſſitate, ceſty f 
ipſius legis effectus, c. cum ceſſante de app. extra. | 


The ſecond Extenſion is, That although the Executors be ar. 
pointed alternatively, or disjunctively: As for Example; the Teſta. 
tor maketh A. B. or C. D. his Executors. In this Caſe both the 

* I. quidam, C. de Perſons are to be admitted Executors *; and this Word or, in Pa- 
verb, vg. — vour of Teſtaments, is taken for and, and ſo it is in Effect]; a8 it 


vol. lib. 4. tit. z. the Teſtator had ſaid, I make 4. B. and C. D. my Executors, fi. 


AK ving in certain Caſes elſewhere expreſled ”. 
1 D. L. quidam, & | 
ibid. Bar. & Jaſ. m Infra 7. part. 5. 9. & ibi tres extant limitationes. 


The third Extenſion is, That where there be divers Executors 
the Action commenced by them, or againſt them, ought to be com. 


menced in all their Names, and not in the Name of ſome of them 
Jo. de Athon. in only . | 
legatin. libertatem | 


de execut. teſta. Brook Abridg. tit. execut. n. 117. Intellige in executoribus hzreditatem adeuntibus, alias indiſtinde 
in utroque caſu non eſt verum. | " 


3 H. 6. fol. 6. The Reaſon is, becauſe they all repreſent the Perſon of the Teſta- 
tor, therefore they muſt join in all Suits brought to recover his E- 

| ſtate, and as well thoſe who refuſed, as thoſe who proved the Will 

mult be named; but where they are Defendants, thoſe only are to be 

named who proved the Will. I 

Smith verſus Smith, The Mother and her Son an Infant were made Executors, and 
ba: e 5 2 Adminiſtration was granted to her, during the Minority of her Son; 
*ukown0k. d. C ſhe married again, and then her Husband and ſhe (as Executrix) 
brought an Action of Debt againſt the Defendant, who pleaded in 

Abatement, that the Infant was not named; and upon a Demurrer to 

that Plea, it was held that the Plea was good; but if it had been ſet 

forth ſpecially in the Declaration that there was another Executor 

under Age, though not joined in the Action, it might have been 

otherwiſe. p 

The (6) Limitations of the former Concluſion are many, but they 

may aimoſt be reduced to two, whereof the firſt is, when the other 

* C. religioſa h. ſane. Co- Executor cannot be Executor *; the ſecond is, when he 227 nt 
28 . ii undertake the Executorſhip ?. For the better Underſtanding of the 
Domini, & Phil. which two Limitations ; Firſt, concerning the former of them, we are 
— to note, whether the Impediment be perpetual or temporal. q 
If the Impediment be perpetual, becauſe perhaps the Co-Executor 
is dead, or perhaps ſuch a Perſon as is utterly incapable of an Exc- 

cutorſhip, then he that is living and able to execute, may be adm.t- 

ted to the Executorſhip, notwithſtanding the Impediment of the Co. 

* D. $. fane & ibi- Executor , unleſs the Teſtator did will expreſly, that the one ſhould 
3 not execute without the other *; otherwiſe, if (7) two be appointed 
fn. Executors, and the one maketh his Teſtament, wherein he * 
4 | 


Part IV. 07 the Forms of Teſtaments. 325 


his Executor, and dieth, his Executor ſurviving. In this Caſe the 
Executor of the Executor is not to be joined with the Executor ſur- | 
Ws viviog ; neither in the Execution of the Will *, nor in Suits or Ac- * D. 5. fane & ibi 
WS ons. And if the Executor of the Executor have any Goods or 8 Abridg. ti 
1 And Rona g. tit. 
 Chattcls in his Hand, which did belong to the firſt Teſtator, the Exe- Execut. n. 52, 160. 
WS tor of the ſame Teſtator ſurviving, may have an Action againſt the RY 
WW 7xccutor of the Executor for the ſame ".  Infomuch, that if the (8) * Brook, tit. Execa- 
We xxccutor ſurviving, do afterwards die Inteſtate, yet may not the Exe- oo e e 
cator of the Executor meddle with the Goods of the former Teſtator; | 
bor the Power of the Executor who died firſt, was determined by his 
W Dcath, the other then ſurviving *; and the Ordinary in this Caſe may * Brook, tit. Exece- 
commit the Adminiſtration of the Goods of the ſurviving Executor, “ * 149: 
= who died afterwards Inteſtate, to the Widow, or to the next of his 
W Kin: And may alſo commit the Adminiſtration of the Goods of the 
W #rmer Teſtator not before adminiſtered, to the Widow, or next of 
Kin to the ſame Teſtator ). And (9) if the Executor of the Execu- “ Fodem n. 14g. 
tor who died firſt, meddle with the Goods of the firſt Teſtator, he 
may be, ſued by Creditors of the firſt Teſtator, as Executor in his 
= own Wrong „ | 7 Brook Abridg. tit, 
til the (10) Impediment be not perpetual, but temporal ; then we ecutor, n. 29, 99. 
are to conſider, whether the ſame be like to indure for a long or for 
a ſhort Time : If the Impediment be like to continue long, for that 
perhaps the Co-Executor is beyond the Seas, or in ſome By-place far 
diſtant *, or for that peradventure the Co-Executor is yet unborn, * Jo. And. & Phil. 
or but a Babe (for ſuch Perſons may be named Executors *;) then the 4 3 J. fanc. 
other Executor is to be admitted in the mean Time ©; for the Law g. A e Mt BS 
= would not that Mens Teſtaments or laſt Wills ſhould be deferred, P. 5. fanc. & DD. 
but with all convenient Speed executed and performed . But if the _— in dl. f. fa 
Impediment be but of a ſhort Time, then the one Executor is to ex- 
pect his Fellow, and is not in the mean Time to be admitted alone 
to the Executorſhip f 


© Idem Franchus 
| 25 | poſt. Jo. And. in d. 
5. an quod tamen verum eſt in Executoribus nudis non in mixtis. Simo. d. Prætis. De interp. ult. vol. fol. 19. 
vol. F. | | „ 


When (11) one Executor may undertake the Executorſhip, but doth 
refuſe ſo to do; then is the other Executor to be admitted alone, and 
may execute the Will, or commence any Suit, or be ſued alone, as if — 
none other had been named Executor . Which Concluſion is true, if ? D. e. religiofi, 6. 
the Executor refuſing do ſtill perſevere in his Unwillingneſs ; but (1 2) fne. de teita. Iib. G. 
if he alter his Mind, and afterwards become willing, then ſo long as | 
the Executor who proved the Will, is living, (his former Refuſal be- 
tore the Ordinary notwithſtanding) he may by the Laws and Cuſtoms 
of this Realm, join with the other Executor, who proved the Will *, e Brook Abridg. tit 
And if he releaſe any Debt due to the Teſtator, the Releaſe is as el, n. 38. & 
lufficient, as if he had never refuſed b. Which is to be underſtood, . 
if he releaſed before Judgment; but after Judgment, being no Patty 7: & u. 117. Po. 
in the Suit, he cannot acknowledge Satisfaction, becauſe he was not 2 cl. hs 
privy to the Judgment : Or if one releaſe, and afterwards take Dyer, fol. 319. u. 
Adminiſtration of a Man's Goods dying Inteſtate, this ſhall not bar 8. 
him, but that he may recover the Debt, as Adminiſtrator unto 
Ru to whom the Debt was due ©; the Reaſon is evident, becauſe * Dom: Coke, lib. g. 
1 of the Action was not in him at the Time of the Re- Men Co. FE 

id. 
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26 Of the Forms of Teſtaments. Part I 
Henſlow's Ca, Where there arc ſeveral Executors, and one of them refuſerh J. 
* fore the Ordinary, and the reſt prove the Will; he who refuſed m 
3 adminiſter when he will, and therefore they who proved it, ought 1, 

name him in every Action; but if they all refuſe, and the Ordin 
grants Adminiſtration to another, then it is too late, for in ſuch Cake 
they cannot afterwards prove the Will. 
Pawlett verſ. Freak, Ch-Executors, Gc. One of them proved the Will, and the reg Fe. 
Hardres 111. fuſed; he who proved it died Inteſtate, and T. S. took out Admin; 
ſtration, which he could not lawfully do; becauſe one of them 
ving the Will, wade all of them Executors ; and that no other Per. 
ſion can adminiſter during their Lives. 
Houſe verſ. Lord pe-. R. made his Brother VJ. Executor, who made his Wife Lucy aud 
fer, 1200, ee od joint Executors, and died; Lacy alone proved the Wil 
and made 7290 Executors, and died; then Todd renounced the Exe. 
cutorſhip to V. and thereupon the Adminiſtration of the Goods of 
the firſt Teſtator was granted to T. S. but the Co-Executors of Lucy 
inſiſted that it ought to have been granted to them; and it was de. 
creed by the Delegates, that Todd being joint Executor with Luc, 
and ſurviving her, the Right of Executorſhip to V. did ſurvive to 
him; which Right could not be deveſted but by his actual Reſuſal 
and then and not before both their Teſtator V. and R. the firſt Te. 
ſtator are dead inteſtate; and if fo, then the Ordinary might grant 
Adminiſtration to T. S. In this Cafe, the Common Lawyers held, 
that if one Executor refuſes before the Ordinary, and the reſt prove 
the Will, yet at Common Law, he who refuſed may at any Time 
come in and adminiſter ; and though he never acted whilſt his Com- 
panions were living, yet after their Death he ſhall be preferred before 
any other Executor made by a Co- Executor; but the Doctors of the 
Civil Law held, that a Refuſal is peremptory by their Lac. 
Io the two Limitations as aforeſaid may a third be added, where- 
by one Executor may ſue or be ſued, without the other Co-Execu- 
tor; namely, (13) when no Exception is made' againſt the Proceed 

m Jo. de Athon. in ings by the Party v. Hereunto alſo may be added a fourth Limita- 
legat. 8 tion, that is to ſay, when any one of the Executors doth ſell ſome of 
ee ee the Teſtator's Goods for a Sum of Money; for then that Executor 

which ſold the Goods, may himſelf alone ſue for the Money due for 

» Brook Abridg. tit. the ſame Goods. What if the Teſtator make two Executors, where- 
Execut. n. 65. of the one refuſeth, and the other proveth the Will, who afterwards 
maketh others as Executors, and dieth, Whether may theſe Execu- 

tors of the Exccutor ſue for the Debt due to the firſt Teſtator, or 

the ſurviving Executor who refuſed 2 It is holden, that he which did 

refuſe the Executorſhip, cannot aſſume that Office after the Death of 

his Fellow Executor. And therefore the Executors of the deceaſed 

Executor may ſue or be ſucd for the Debt of the firſt 'Teſtator, and 

not the ſurviving Executor, who did refuſe the Executorſhip whilſt 

* Dyer, fol. 160. n. his Co- Executor lived. And this may ſtand for a firſt Limitation, 

* wherein one Exeeutor may ſue or be ſued without the other. | 
Furthermore it is'to be noted, 'That when the Teſtator doth make 

divers Executors, if (14) any of them do get the Poſſeſſion of the 

75 Goods of the Teſtator, the other Executor hath no Action for Reco- 
Þ Brook tit. Execut. very of the ſame Goods, or any Part thereof ; for one Executor can- 
n. 98. part. 6. J. 3. not for another. Howbeit, (15) if the Teſtator make divers Execu- 

tors, and do bequeath to the one of them the Reſidue of his Goods | 
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it is not only lawful for him, to whom they are bequeathed, to re- 
tain the ſame ; but alſo, if the other Executor enter thereunto, he is 101 
ſubject to an Action of Treſpaſs 1. Likewiſe, if the Teſtator do be- 4 Brook d. tit. Ex- 
queath unto all his Executors the Reſidue of his Goods, the ſame t. a. 104. 
ought to be equally diſtributed amongſt them. In which Cale, I ſup- 

poſe the Office of the Ordinary, to whom they are accountable, is of = 

zreat Authority, if one of them ſeek to defraud another. Which ©. tua nos de te- 
is to be underſtood whilſt the, ſaid Executors be yet living; for if _ 2 Brook 
any of them happen to die, his Part ſhall accrue to the Executor ſur- n. A 
viving: Unleſs the Teſtator by his Will did declare, That the Reſi- 

due of his Goods ſhould be equally divided amongſt them. For theſe 

Words, Equally to be divided, in a Will, do make a Tenancy in 

Common. In which Caſe, if any of them die, the others ſurviving, 

yet nevertheleſs the Executors or Adminiſtrators of the Party dying 

may recover ſuch Part of the Deceaſed's Goods undivided, as he him- 

{elf ſhould have had, if he had lived. Or if the Teſtator, making Dom. Coke, lib. 3. 
divers Executors, do bequeath to every of them a hundred Pounds, ifs Cope wg 
though one of them die, the others ſurviving ; yet that hundred n. f. ubi refert ita 
Pounds ſhall not accrue unto the Survivors, but ſhall belong unto f=piss Judicatum fu- 


<p on iſſe, etiamſi nulla in 
the Executors or Adminiſtrators of the Deceaſed, as a diſtinct Le- aa intervenit bo- 
gacy 58 | | norum partitio. 

| 3 | t Ratio eſt quia non 
ſunt conjuncti nec re nec verbis, & ideo non eſt locus rei acereſcendæ. Jaſ. poſt, Bar. in L. hujuſmodi, ff. de 
lega. 1. n. 2. | | | | 


But (16) what if the Teſtator make many Executors, giving them 
the Reſidue of his Goods, of which Executors he nameth one by his 
proper Name, the reſt by a Name collective: As for Example; the 

Teſtator faith, I make my Brother and his Children my Executors, 
to whom I bequeath the reſt of my clear Goods: Whether in this 
Caſe ought the Father to have as much as all his Children, or whe- 
ther ought every Child to have as much as the Father 2 I ſuppoſe, 
that in this Caſe the Reſidue of the Death's Part ought to be di- 


vided into two Parts, and that the Father. ought to have as much as 
all the Children; for it is delivered for a Rule, That where divers u Jaf. in L. fin. de 
Perions be comprehended under one Name collective, with another Big fub. ©. 
. ; | . . | CC. 11. . | 32A 
third Perſon, then all they which be included under that one Name, conf. 25. 4. 5 1 
do repreſent ly Perſon . Of whi * Jaſ. in d. L. fin 1 
o repreſent one only Perſon *. which Rule nevertheleſs there * Jaſ. in d. L. fin. Wo 
be divers Exceptions; one is, when the Teſtator willeth the ſaid er 5 . 5 AJ 
Goods to be equally divided amongſt them). Another is, when the quem operæ pretium — 
= Children were not born at the Time of the Making of the Teſta- crit videre. 1 
ment. The Third, and that is general. i * 7 L. interdum & ibi. | 1 
| nt e Third, and that is general, is when the Teſtator paul. de Caſtr. & de mM 
meaneth, that every Perſon ſhall have a like Portion *: For in thoſe hzred. inflit. Dec. | | i 
Caſes the Rule doth not hold, but Diſtribution is to be made ac- * 17 65 N Fl 
cording to the Number of the Perſons ; that is to ſay, if there be 1. quickem F. fi tibi jy 
three Perſons, then the Reſidue of the Death's Part is to be divided de reb. dub. ff. 


= to three Parts; and if there be four Perſons, then into four Parts; ym er 
mud if there be more, then into more Parts; every Part equal for nam ibi tradidit re. 
every Perſon. rt LE TS | | gulam ſeptem limi- 
If (17) the Teſtator do appoint the Child in the Mother's Womb . 

his Executor, and it falleth out, that the Mother doth bring forth 

two or three Children at that one Birth, they are all to be admitted » Jaf. in L. placet 
Exccutors *, And as they are all to be admitted to the Executor- ff. de lib. & poſth. 
ſhip, ſo are they all to enjoy the Legacy. And therefore, if the Te- Maude, de conject. 


| ult. vol. lib. 4. tit. 
ſtator lay, I do bequeath a hundred Pounds to the Child in the Mo- g. n. : hes 


ther's 
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328 5 f Of the Forms of Te aments. . Part IV. 
- ee ea a — — . 
ther's Womb; and if ſhe doth bear two or three Children, the Le. 
© Paul. de Caſtr. in gacy is to be divided amongſt them.. But (18) if the Teſtator ſay 
3 2 filiabus, $. 1. if my Wife ſhall bring forth any Child, I give to the ſame an nun | 
OY RET dred Pounds; and ſhe bring forth two or three Children. In this 
5 Caſe every Child may obtain an hundred Pounds, if the Teſtator's 
P. L. qui fliabus, Goods do ſuffice to ſatisfy the ſame*, unleſs it be proved, that it was 
5. 1. & DD. ibid. the Teſtator's Meaning, that they ſhould have no more but an hun- 
Text. in d. f. 1. dred Pounds amongſt them“. 4 
What ſhall we ſay to this Queſtion ? The (19) Teſtator maketh 
the Child in the Mother's Womb Executor, and willeth, That if it 
be a Man-Child, he ſhall have two Parts of the Reſidue of his 
Goods, and the Mother but one; and if it be a Woman-Child, that 
then the Mother ſhall have two Parts of the ſaid Reſidue, and the 
Daughter but one. The Will being thus framed, the Mother bring- 
eth forth a Son and a Daughter; how much of the Teſtator's Goods 
| is due to each Perſon ? In this Caſe, every Perſon is to have a Por- 
L. Inſtit. fr de lib. tion anſwerable to the Rate or Proportion of the Teſtator *; that is 
& poſth. Mantic. de to ſay, the Son ſhall have twice ſo much as the Mother, and the 


re ety "> Mother twice ſo much as the Daughter : For Example ; the Reſidue 
of the 'Teſtator's Goods ariſing to ſevenſcore Pounds, the' Son ought 
to have fourſcore Pounds, the Mother forty, and the Daughter twen- 
ty: So the Mother hath double as much as the Daughter, and the 
Son hath double as much as the Mother. _ 

But what if the Will be as before, that the Iſſue Male ſhall have 
two Parts, and the Mother one Part ; and ſhe bringeth forth an Her- 
maphrodite, ſhall ſuch Child have as much as both Male and Female 
Children? he ſhall not, but only the Portion due to the Sex that 
doth moſt prevail. | | 

Co- Executors being in (20) Law but as one Perſon, therefore the 
Act of one is the Act of them all, and the Poſſeſſion of one is ac- 
counted the Poſſeſſion of all, and the Payment of Debts by or to one 
of them is the Payment of or to all of them; and the Sale or Gift 
of the Teſtator's Goods by one, is the Sale or Gift of all ; and like- 

| wiſe a Releaſe before Judgment of one of them, is a Releaſe of all, 
Pannell verl. Ferne, Co-Fxecutors had a Leaſe for Years, one of them ſold the Term, 
— whos 347" and the Sale was adjudged good; becauſe each of them had an en- 
7 i tire Power to diſpoſe it, both of them being poſſeſſed in the Right 
| of one, (e.) in the Right of the Teſtator ; and for this Reaſon one 
of them cannot aſſign the Term to another of them, becauſe he was 
poſſeſſed of the whole before. + 

Further's Cg One Executor ſhall be barred by the Acquittance of his Co- Exe- 
Taney vert Aldreq, cutor, becauſe each is intitled to the whole, they being but as one 
2 Brownlow 183. Executor to repreſent the Teſtator; the Law is the ſame where one 
Keilw. 23. S. F. confeſſes the Action, for that ſhall bind the other for ſo much of the 

Teſtator's Eſtate as he hath in his Hands. 4 
Kelſeck v. Nicholſon, J. F. was bound in a Bond to the Teſtator, who made two Execu- 
Cro. Eli. 478. tors, and died; the Executor who had the Bond gave it up in Satiſ- 
| faction of his own Debt, and died: The ſurviving Executor brought 
an Action of Detinae againſt him who had the Bond; and adjudged 
not good, for he might have releaſed the Debt; and therefore might 


diſpoſe the very Deed by which the Debt was created. 
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XXI. The Executor of an Executor, and where he 
| ſhall de charged, and what Actions are maintain- 
able, by, or againſt him. 


E Executor of an Executor (where there is no joint Execu- 
tor) is Executor to the firſt Teſtator, and hath Right to all 
the Profit, and is liable to all the Charge that the firſt Executor 
had, or was ſubject unto. But the one Teſtator's Goods ſhall not « 2; Ed. 3. c. 4. Pl. 
tand charged for the other Teſtator's Debts, but each for his own *, Com. f. 86. 34.6. 
Ik an Executor of an Executor aſſume the Adminiſtration of the © 14. C. J. 5. f. 9. 
Frit Teſtator's Goods, he cannot afterwards refuſe the Adminiſtration 
of the Goods of the latter Teſtator, but he may accept the latter, T. 17 Jac. C. B. 
yet refuſe the former, but not ent wor | + 6 = — 
An Executor's Executor ſhall not be admitted to adminiſter tze 
Goods of the firſt Teſtator, where the firſt Executor refuſed to ad- 
miniſter, or died before Probate, unleſs the Reſiduum bonorum, af- 


ter the Debts paid, be given by the Will to the firſt Executor“. af ye, os. F 14 
| Pr, T. . I. 
Denn's Caſe, Croke, 1 1. fol. 115. 


Error; the Error aſſigned was, That the ſaid V. E. had brought 
an Action of Debt upon an Obligation by the Name of V. E. Ad- 
miniſtrator Bonorum & catallorum A. E. durante minori tate of 
J. E. Executor of the ſaid 4. E. Executor of R. Emry, and demands 
Judgment upon an Obligation of 29 J, made to the ſaid R. E. the 
ürſt Teſtator: Whereas he could not bring an Action by this Name, 
but as Adminiſtrator of R. E. For by this Adminiſtration committed, 
he hath no Authority to meddle with the Goods of the firſt Teſtator. 


And for this Cauſe Judgment was reverſede. H. 33 Eliz. B. R. 
; Rob. Limmer verſ. 
Will. Emry, Croke, part. 3. fol. 211. n. 2. 27 H. 8. 7. 


Executor of an Executor cannot ſell the Land of the firſt Te- 


ſtator !“. 7 Brook Abridg. tit. 
Executor, p. 3. & tit. Teſtam. p. 1. 19 H. 8. fol. 4. 


There are two Executors, one of them maketh his Executor and 
dieth. Debt lieth againſt the Executor which ſurviveth, and not “10H. 6. 26. Brook, 
againſt the Executor of him which is dead *, . Dy hag 5 2 
Two Executors, one of them proved the Will, the other refuſed 
before the Ordinary, who thereupon granted Adminiſtration to the 
other, who made his Executor, and died; and that Executor alone 
brought an Action of Debt for a Debt due to the firſt Teſtator; 
and adjudged that the Action did lie; for though he who refuſed 
might adminiſter at any Time, yet it muſt be in the Life-time of 
his Companion, and he being dead, that Election is gone; but where 
an Adminiſtrator got Judgment, and then died Inteſtate, his Admi- 
niſtrator cannot have Execution on that Judgment, becauſe he is not 
privy to it. | 
And fo is * Brudnell's Caſe, (viz.) an Adminiſtrator durante mi- Brudnl!'s Caſe, 
re etate got Judgment and died, having firſt made T. S. his Execu- 5 Rep. 9: 
tor, who brought a Hire facias on that Judgment, and thereupon the 
Defendant brought a Writ of Error; and adjudged, that an Execu- 
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Part IV. 
ur F an Adminiſtrator cannot have Execution upon a Judgment 
obtained by the Adminiſtrator, becauſe he is not obliged by Law tg 


pay the Debts of the Inteſtate. | 
Wade v. Mars, But an Executor of an Executor may avow for Rent due to the 


Latch 211. firſt Teſtator; and this he may do proprio jure, (viz.) Leſſee for 


Years rendring Rent, made E. G. his Executor, and died; and E. G. 

made 7. & her Executor and died. T. &. diſtrained for Rent, and in 

Replevin he avowed jure ſuo proprio; and adjudged that this Avowry 

was good; and though it was inſiſted, that an Action of Debt was the 

proper Remedy due in the Life-time of the Teſtator, yet it was held 

that a Diſtreſs was proper by Reaſon of the Reverſion which made 

the Privity. 8 

Nicholſon ver. Ser- Deviſe of a Legacy to T. S. and the Teſtator appointed R. 8 
man, 1 Chanc. yy and D. his Wife to be Executors, and died; the Husbaud made D, 
180d. 43. 8. &. his Wife and V. S. His Son Executors, and died; and T. S. the Le. 
gatee exhibited a Bill againſt D. the Widow and her Son, wherein 

he charged, that the Eſtate of the firſt Teſtator liable to this Legacy 


was come to their Hands, the one being the ſurviving Executor of 
the ſaid Teſtator, and the other being the Executor of the dead Ex. 


ecutor; and upon a Demurrer to the Bill by the Son, it was inſiſted, 

that the ſurviving Executrix of the firſt Teſtator was only liable 

and that he (the Son) who was Executor of an Executor, was not 

accountable for the Eſtate of the firſt Teſtator; but decreed, that his 

Eſtate is liable into whoſefoever Hands it came. EOS ie 

Chamberlain verſus Two Executors, one of them make T. S. his Executor, and died; 
aggro © yet an Action of Debt lies againſt the Survivor; but it will not lie 
94.4 "ys againſt an Executor of an Exegutor, upon a Suggeſtion of a Dena- 
oo ftavit made by the firſt Teftator, becauſe tis a perſonal Wrong; 

and my Lord Hale was of Opinion, that it was obtained with ſome 


Difficulty to allow an Action of Debt to be good againſt the Exe- 


cutor himſelf upon a Suggeſtion of Waſte by his Teſtator : However, 
Chancery thought it equitable to make an Executor of an Executor 
liable to anſwer the Cuantum of the Devaſtavit to the Creditors, 
ſo far as the Executor had Aſſets from his Executor; and about three 
Years afterwards the Parliament enacted, that an Executor of an 


Executor ſhall be liable as his Teſtator would have been, where the 


Goods are waſted or converted. 30 Car. 2. cap. 7. 


A Man makes two Executors and dies; one © 


1e of the Executors 
| maketh an Executor and dies; the other ſurvives, and dies Inteſtate. 


The Executor of the Executor ſhall not meddle; for the Power of 
the Teſtator was determined by his Death, and the Survivor of the 
other; and the Ordinary may commit Adminiſtration of the Goods 


of the Executor which ſurvived, and of the Goods not adminiſtred 
32 H. 8. Brook of the firſt Teſtator*®Þ And if the Executor of the Executor, who 


ibid. part. 149. died firſt, meddle with the Goods of the firſt Teſtator, he may be 


ſued by the Creditors of the firſt Teſtator, as Executor of his 

* 39 H.6. fol.45- own Wrong *. But where there is no joint Executor, there moſt 
5 ne ain 27 Things which concern the immediate Executors, extend alſo to the 
10 H. 6. 26. 41 mediate, or more remote Executors ; and the mediate Executor in 
Ed. 3. 30, 31. the fourth and fifth, or farther Degree, ſtands in like Manner Exc- 
cutor to the firſt Teſtator, as the firſt and immediate Executor, and 
may ſue and be ſued as the former. or | 
Deviſe that his Executors ſhall take the Profit of his Land, until 
the Heir ſhall be of full Age to pay Part; one of the Executors _ 
"D after 
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after the Survivor maketh his Executor and dies; the Executor of the 

Executor, Who died laſt, ſhall have the Profit, becauſe tis an In- 

tereſt which ſurvives 5. | | 3 | s Dyer, fol. 210. 
In Debt againſt the Executor of an Executor ; the Defendant 

pleaded, That the Executor 's Teſtator bad fully adminiſtred, and 

that he had nothing in his Hands at the Time of his Death; and it 

was found, that he had Aſſets; whereupon a Fieri factas iſſued to 

che Sheriff, and he returned, that the Defendant had nothing: And it 

was held, That the Sheriff ſhould be amerced, for he ſhall be 

eſtopped to make ſuch a Return ; and that it ſhould be no Prejudice 

'0 the Plaintiff, for that the Debt ſhall be charged fo long as the 

Record remains in Force, not reverſed by Error nor Attaint. And 

ir he hath no Goods of the Teſtator's, he ſhall be charged of his own 

proper Goods; for that when he pleaded, that the firſt Executor had 

fully adminiſtred, he did not deny, but that Aﬀets came to him after 


the Death of his Teſtator *. b Paſch. 3 Elir. 


Mom + Rep. fol, 23, 
b. XXII. Of an Infant Executor; an Executor or Ad- 
miniſtrator durante minori atate; where Adminiſtra- 

tion durante minors atate ſhall be good; what Acts 

done by ſuch an Adminiſtrator ſhall be good; and 

where ſuch Adminiſtration ſhall ceaſe and deter- 

mine. Et econtra. os | 


AN Infant, how young ſoever he be, may be Executor“, yet the . Brook Abridg. tit 
Execution of the Will ſhall not be committed unto him, until Execut. n. 11. tit. 


| he attain the Age of ſeventeen Years: For Adminiſtration granted Ed 1 Wu 


11 | ; 21 Ed. 4. 13. 
durante minori ætatè ceaſes, when the Infant Executor attains to 


that Age of ſeventeen Years*. And if it be a Female Infant, and * C. lib. 5. Prince's 
married to a Man of ſeventecen Years of Age, or more ; it is then, oy 
as if her ſelf were of that Age, and her Husband ſhall have the Exe- 


cution of the Will, and Adminiſtration thereof * This Limitation © Brook, tit. Exec. 
of ſeventeen Years comes in by the Canon, not by the Common 3 Ed. 4. 


ol. 17. lib. c. fol: 
Law oh * 29. 6. Princd; Caſe. 
Prince verſas Simpſon, Cro. Eliz. 718. 2 And. 132. 1 Office of Execut. c. 18. 


An Infant was made Executor, and Adminiſtration was granted to 

another durante minori £tate of the Infant, who brought Debt for 

Money due to the Inteſtate, and had the Defendant in Execution, 

and then the Executor came of full Age. It was moved, that the 

Defendant might be diſcharged out of Execution, becauſe the Au- 

thority of the Adminiſtrator is determined, and he cannot acknow- 

ledge Satisfaction; and it was ſaid, That he was rather a Bailiff to 

the Infant, than an Adminiſtrator. But the Judgment of the Court 

was, That though the Authority of the Adminiſtrator was deter- 

mined, yet the Recovery and Judgment did remain“. M. 29Eliz. C. B. 
A. brought an Action againſt B. as Adminiſtrator of 7. S. during Seldeb. fol. 104. 

tie Minority of C. Iſſue being joined, it was found for the Plain- 

tif: It was moved in Arreſt of Judgment, that the Declaration was 

not good, becauſe non conſtat, whether C. were ſeventeen Years of 

Age at the Time of the Action commenced, at which Time the Ad- 

miniſtrator's Authority is determined: But it was adjudged, that the 


Plaintiff 
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A 5 33 Plaintiff need not ſet forth that Matter; firſt, becauſe the Plaintiff is 
* * Bangs a Stranger to the Defendants Power. Secondly, the Defendant, by | 
Caſe, Velv. Rep. 128. joining Iſſue, hath admitted that his Power doth continue. oy 
An Account brought by an Adminiſtrator durante minori atats 
_ againſt the Defendant, as Bailiff of ſuch a Manor; it was found for 
the Plaintiff. It was moved in Stay of Judgment, that it is 
ſhewed that the Executor (the Infant) was within the Age of ſeven. 
teen Years; and it might be, that he was above the Age of Sevente 
and yet under Age. Per Curiam, It ſhall not be intended, unleſs it 
| be ſhewed, that he was above ſeventeen Years; eſpecially, when the 
5 M. 3 1 8 hath admitted him to bring the Action, and had pleaded to 
t 1. fol. 240. ns *. Fs | 4} 
8 7 Moſt of the Reſolutions before the Statute for ſettling Inteſtates 
| Eſtates are, that if it appear on the Pleadings, that the Adminiſtrator 
* 1 Vernon 326. Was more than * ſeventeen Years old; in ſuch Caſe the Adminiſtration 
7 is determined. 5 | 
Major verſus Peck, The Adminiſtrator 4e Bonis non, &c. durante minori &tate of 
N Rebecca Wood, brought an Action of Covenant againſt Husband and 
Wife, who was Executrix of her firſt Husband ; and the Plaintiff 
averred that ſhe was under Age; the Defendant pleaded in Bar, that 
after the laſt Continuance the ſaid Rebecca came of Age, (viz. Twen- 
ty-one;) the Plaintiff demurred ; but it was never argued, becauſe he 
could not maintain his Demurrer; for as ſoon as Rebecca came of 
| Age the Action was determined. —o _ bY | 5 
Coke verſus Hodges, An Adminiſtrator durante minori ttate of a young Woman exhi- 
FAO NPs bited a Bill in Equity, and an Account was decreed ; afterwards ſhe 
married, and thereupon the Adminiſtration, during her Minority, 
was committed to her Husband, who exhibited a new Bill, to have 
the Benefit of the former Proceedings; to which the Defendant demur- 
red; and the Queſtion was, whether this ſecond Adminiſtrator could 
carry on the Account; it was objected he could not, becauſe ſuch an 
Adminiſtrator could not at Law take out an Execution upon a Judg- 
ment obtained by the firſt Adminiſtrator ; but decreed that the Defen- 
dant ſhould put in his Anſwer, and that Matter ſhould be ſaved at 
the Hearing the Cauſe. 5 
An Infant Executor cannot releaſe or diſcharge a Bond, without 
receiving the Money due thereupon. Firſt, Becauſe it will be a De- 
vaſtarit, and charge the Infant Executor de Bonis propriis. Second- 
ly, It would be a Wrong, which an Infant by his Releaſe cannot do: 
And thirdly, Becauſe it is not purſuant to the Office of an Executor; 
1 but all Acts and Things which he legally doth according to his Office 
Roſes Cal. Anderf and Duty of an Executor, ſhall bind him“. But if upon a ſingle 
Rep. 117. Moor's Bond or Obligation, the Infant receive the Money, and make an Ac- 


Rep. fol.146. 5 Rep. 1; 2 how 
3 lg: 5, 5 uittance or Releaſe, per Curiam, it is good, and the Infant ſhoul 


Latham hic. be bound thereby. | 
A Guardian recovered in Debt upon an Obligation made to an In- 
fant ; the Defendant paid the Principal and Coſts, and prays, that the 
Guardian be ordered to acknowledge Satisfaction: The Court aid, 
that a Guardian, or Infant, or Executor, may not acknowledge Satil- 
T. 14 Jac. B. R. faction for more than they receive; and for ſo much they ordered the 
White verſus Hell, Guardian to acknowledge Satisfaction, and made an Order that no 


een fins -lol-852- Execution ſhould iſſue out for the Reſidue . 
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Infant Executor, the Adminiſtration was committed durante mi- ; 
ori ætate, Debt was brought againſt the Adminiſtrator, the Infant . 39 _—_ 
cometh of full Age, and the Juſtices doubted much, if the Action did Rico Reo: . 63. 
not abate „ Bohn adage n. 648. Godb. 104. 

But where ſuch an Adminiſtrator 7s Plaintiſt, and had got Judg- 
ment againſt the Defendant; and had him in Execution; and after- 
wards the Infant Executor came of full Age; it was moved that the 
Defendant might be diſcharged, becauſe the Authority of the Admi- God. 104. 
niſtrator (at whoſe Suit he was in Execution) was now determined; 
and he could neither give Defendant a Diſcharge, nor acknowledge 


* 


Satisfaction upon paying the Money; but the Court held that the 


adgment and Execution were in Force, and that if the Defendant 
would be relieved, he muſt bring an udita Ouerela; but my f Lord + 2 Lev. 37. 
Hale was of Opinion, that if Execution had been taken out after the 
Infant Executor came of Age, it had been wrong. ER 
If an Action be brought by an Adminiſtrator durante minors ætate, H. 13 Jac. Rot. yo. 
ne muſt aver, that the Executor was ſtill within the Age of ſeventeen rn 
Years, otherwiſe it is an Error: But if an Action be brought againſt Croke, part. 2. 12. 
ſuch an Adminiſtrator, there need no ſuch Averment |, O. lib. 5. fol. 59. 
| Adminiſtration durante minori etatè of an Executor, is not within ohne | 
the Statute of 21 Hen. 8. to be granted of Neceſſity to the Widow of * M. 15 Jac. Brier: 
the Teſtator, becauſe there is an Executor all the while, otherwiſe, if Res 24 — 
the Executor were made from a Time to come v. N 923 1 
Adminiſtratrix durante minori ætatè of the Daughter Executrix, 
made divers Obligations unto the Creditors of the Teſtator, and after 
took Husband; the Court was of Opinion, that ſo much of the Goods 
of the. Teſtator, as. amounted unto the Value of the Debts paid, and 
undertaken by the Wife, the Husband might retain as his own. Oz. 
Jac. Brier's 


longer chargeable *, : Caſe. Hob. Rep ibid. Wl 


A. made his Will, and thereby ordered, that none ſhould have any 3 
Dealing with his Goods, until his Son came to the Age of eighteen * M. 27 & 28 El. Wo 
Years except J. S. Per Curiam, I. S. was Executor during the Mino- 2 5 22. 1 
rity of the Son by this Will . | Barn ae 708 

One makes an Infant his Executor, and dies, the Ordinary grants . 1 
Adminiſtration to a Stranger, during the Infant's Minority; after, Wo 
when the Infant came of full Age, he proved the Will: The Queſtion N 
was, what Remedy the Infant ſhould have againſt the Adminiſtrator "ny 
for the Goods, 272. Whether a Writ of Account, or Detinue, or have 


nis Remedy againſt the Ordinary himſelf, to deliver him the Goods. 5 | 1 
Per Curiam, He cannot have Account, but a Detinue, or he may ſue 36 H. 8. Ander 108 
in the Ecclaſiaſtical Conrt for the Goods b. Rep. c. 86. 1 

Adminiſtrator durante minori ætateè cannot be charged as Execu- Palmer v. Litherland, F300 


tor de ſon tort, where he waſtes the Goods, becauſe he had a law- Hatch 169, 267-Sce F130 


ful Authority to poſſeſs them; but when the Infant comes of Age, he 1 Mod: 7 9G 
may bring an Action of Detinue for the Goods in the Poſſeſſion of 7//n verſ. Crofts, 
ſuch an Adminiſtrator ; but the ſafeſt Way is to charge him upon the „ 
ſpecial Matter. 

Error of a Judgment in Debt upon an Obligation. The Error 
allizned was, becauſe the Plaintiff ſucs by Attorney, where he was an 
[fant, and ought to ſue by Guardian; but becauſe the Action was 
brought by him, as Adminiſtrator ; ſo that he ſued i auter droit; 
Iifancy is no Impediment unto him, no more Outlatmry; and there- 
tore he might well ſue by Attorney, and the firſt Judgment was af- 

4 Q : firmed 


Brooking v. Fennings, | i 0 
a 1 ö he A! a 
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\ T. 38 Ein. Ree, firmed *; but if be is ſued, he muſt appear by Guardian. Preſen | 


es 


* 


143- Bade v. Stex- verſus Cotton, Poph. 130. | 
key, Croke, part 3. | | ; . 5 . | 
fol. 541. H. 37 Eliz. Rot. 25 1. Bartholomew verſus Dighton, Croke, part. 3. fol. 424. denied to be Lany, 


Foxnift v. Trenain, There were two Executors, and one of them was an Infant 
: Mod $7: Ler.esg. and whether he muſt be joined in the Action with the other as Plain: 
8. C. 1 Sid. 44.8. C. tiff, was the Queſtion; it was objected that he muſt not, becauſe an 
x Vent. 102. S. ©. Infant cannot make a Warrant of Attorney; and if he could, he can. 
= not inſtru& him: Adjudged they may both ſue per Arrornatum, be- 
cauſe they both repreſcnt the Perſon of the Teſtator, and ſue in the 
Right of another, and therefore the Infant mult be joined with the 
other. | | 1 | 
1 Mod. 297. But where a Judgment was obtained by the Teſtator, the Kcire fa- 
nm 187. 8. C. Cas may be brought by that Executor alone who was of full Age; 
as where the Wife and an Infant were made Executors, and the Wife 
proved the Will, with a Reſercara poteftate to the Infant when of 
Age, and brought a Kcire facias upon the Judgment, ſetting forth the 
whole Matter, and that another who was an Infant was likewiſe Fxe- 
cutor ; this was held good, becauſe the Infant could not prove the Will; 
and it would be inc6nvenient that the Judgment ſhould be ſuſpended 

till he came of Age. | 
Debt as Adminiſtrator to J. L. durante minori fgtate of M. L. the 
Executor, upon an Obligation, and avers that V. L. was within the 
Age of Twenty-one Years; the Defendant pleaded an ill Bar; and it 
was thereupon demurred: But becauſe the Court was reſolved upon 
Conference with divers Civilians openly in Court, That the Power 
of an Adminiſtrator durante minors rate, doth ceaſe at the Executor's 
Age of Seventeen Tears; and that Adminiſtration committed after that 
H. 40Eliz. Piegoe Age of the Executor, is meerly void. And notwithſtanding this A- 
ver. Gaſcon, Croke, verment here, the Executor might be above the Age of Seventeen 
* . Years; and within the Age of Twenty-one. It was adjudged, 4 

 Brownl. 46. S. C. querens nil caperet, Oc *. 1 | 

N An Adminiſtrator durante minori ætate of an Executor, cannot 
grant a Term of Vears, during the Minority of the Executor: For 
ſuch an Adminiſtrator hath but a ſpecial Property ad commodum exe- 
cutoris, and not a general Property, as another Executor or Admini- 
{trator hath, and therefore his Sale of Goods, except they be bona 
peritura, or it be for Neceſſity of Payment of Debts, which he is 
_ chargeable to pay, ſhall not bind: But he may ſue and be ſued, 
and yet his Authority is but a limited Authority. And therefore like 
as if Letters ad colligendum bona defuntti were granted to one, then 
he may fell ona peritura, as Fruit, or the like. It was doubted, 
whether ſuch an Adminiſtrator 4urante minori etate might aſſent to a 
He cannot aſſent to Legacy, or the Executor during his Minority. Per Anderſon, An 
de be A e Executor of the Age of Eighteen Years may aſſent; but whether the 


Er Aſſent of an Adminiſtrator durante minori £tate be good, he doubted *, 
H. 41 Ehz. Rot. | : 
1097. Price verſus Simpſon, Croke, part. 3. fol. 718. vid. lib. 5. fol. 29. b. 2 And. 132. 8. C. 


Debt upon an Obligation made to the Teſtator, the Defendant 
pleaded a Releaſe made by one of the Plaintiffs, the Plaintiff replies, 
That this Releaſe was made without any Conſideration ; and he ho 


releaſed, was within Age at the Time of the Releaſe made. * 
3 | there- 


, ll 8 
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= 


hejeapo demurred; and adjudged for the Plaintiff, That it was a 
void Releaſe, being by an Infant without Conſideration *. 


„* — 
£ 


© P.-40 Eliz. Rot. 
1945. Knot & Knot 


Executors verſus Barlow, Croke, part. 3. fol. 671. lib. 5. fol. 27. Rafe's Caſe. 


And yet it hath been held that an Infant may be made Executor, 
and may give Releaſes and Acquittances concerning his Exccutor- 
ſhip, and may fell the Goods of the Teſtator, but then ſuch Releaſe 
muſt be for a true and real Satisfaction made, otherwiſe tis void; 
but the Sale is good, becauſe he is bound to pay the Debts of the 


Teſtator ; and tho ſold under Value, yet it ſhall bind him not with- 


ſtinding his Nonage. 

g. makes Katherine his Wife, and John his Son (aged one Year) 
his Executors, K. proves the Will alone, and marries the Plaintiff, 
and they (without the Son) bring Action of Debt, as Executors, a- 
gainſt the Defendant, who pleaded in Abatement of the Writ, That 
701 was made Executor with Katherine, and that he was yet a- 
live, and not named, c. The Plaintiff replied, That John was not 
above one Year of Age, that Katherine had proved the Will, and 
had Adminiſtration committed to her, during his Minority, (5c. 
Whereupon 7e/rerion demurred; and adjudged for the Defendant, 


Owd bella caſſetur. For that they are both Executors, and ought to 
be named in the Action“. | | 


Debt by Executors upon an Obligation made to their Teſtator for 
Payment of Fifry-two Pounds ; the Defendant pleaded, That he paid 
the Fifty-two Pounds to one of the Executors in Satisfaction of the 


{aid Debt, and all Intereſt and Damages upon it; who thercupon re- 


{eaſed to him the faid Obligation. "The Plaintiff replied, That the 
Executor who releaſed was within Age: Per Curiam, this Releaſe 


Manning's Caſe, 
1 Leon. 143. 
4 Leon. 210. 


u'T.6 Jac. B. R. Sith 
and Smith's Caſe, 
Yelv. Rep. f.60,130. 
1 Brownl. 101. S. C. 


by an Infant ſhall not bar, becauſe the Infant being Executor, by 


Courſe of Law eis to have the Benefit of the Forfeiture of the Bond, 
and the intire Sum in the Bond is a Debt due to the Executor; and 
the Infant being but one of the Executors, takes Part of the Money 


only (although it be all which was due in Conſcience) yet this Releaſe 


ſhall not bar him; but if he will take all the Money, and make a 


| Releaſe, this is good: And if he will have Remedy, he muſt have 
r in a Court of Equity, and cannot plead this Releaſe in Bar at Com- 
mon Law. judgment for the Plaintiff-accordingly *. 

Debt againſt an Executor upon an Obligation of the Teſtator, the 
Detendant pleaded, that the Teſtator made him Executor until J. & 
ſnould come to the Age of Twenty-one Years, and in the mean Time 
keep all his Goods for him, and then deliver them unto him; and the 


* M. 13 Car. B. R. 
Kmvwueton v. Latham, 
Croke, part. 1. fol. 


490. 


aid J. I then to be Executor, and ſhewed, that before the Action, 


J. &. attained the Age of Twenty-one Vears, and he delivered the 


Goods to him, which he accepted ; it was debated by the Court, that 


if the firſt Executor waſted the Goods, how the Creditor ſhould re- 
lieve himſelf for thoſe Goods, the new Executor taking upon him the 
Executor ſhip. It was argued, that the old Executor did remain Exe- 
cutor, as to have an Action againſt them, for againſt the Vendees they 
can have no Remedy ?. ET 

If an Tifant be made Executor, Adminiſtration durante minor} 
fate may be committed to the Mother; but ſuch an Adminiſtrator 


F. 
Chandler v. Tompſon, 
Hob. Rep. fol. 265. 
1 Roll. Abr. 265. S. C. 


cannot ſell the Goods of the Teſtator, except it be for Neceſſity of 


Payment of Debts, becauſe he hath the Office pro commodo Infantis, 
and not to his Prejudice *. 
And 


2 M. 1655. Ingram 
ver. Faauſcot, Style's 
Rep. fol. 463. 
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336 Of the Forms of Teſtaments. Part IV. 
3 Seth, 1 l And yet he may bring an Action of Trover for the Goods 7M 
Rol. Abr. 910. Teſtator, for he hath not only the bare Cuſtody, but — 1 

Property of ſuch Goods. | 


the 


Prince verſ. Simpſor, But this muſt not be intended an abſolute, but only a ſpecial Pro- 
antea, perty; for it hath been held, that he cannot ſell Leaſes which wer 
deviſed to an Infant Executor, without ſome reaſonable Cauſe c 
where there were no other Goods to pay the Teſtator's Debts er 
the Reaſon is, becauſe he hath only a ſpecial Property pro erh fu 
Executoris, but he may ſell fat Cattle, becauſe thoſe are Yong pe- 


Miller verſus Gore, He cannot be ſued upon a Bond entered into by the Teſtator, be- 
Gods. 104: cauſe he hath no Intereſt in his Eſtate. 7 20 | | 


There are three Kinds of temporary Adminiſtrations. Gifon's 
Codex Furis Eccleſiaſtici Anglican, page 574. 
1. An Adminiſtration durante minors ætate. 
| 2, — durante abſentid of the next of Kin beyond Sea. 
——- 3. — — pendente lite. | 
An Adminiſtrator durante minors grate may maintain an Action 
for a Debt due to the Deceaſed, making a proper Averment, that 
the Executor is under ſeventeen. 5 Rep. 29. Pigot's Caſe, Hy. 
251. Carver v. Haſlerig. 1 Roll. Abr. 888. Wright's Caſe ; and 
2 Brozonl. $3. Skin. Rep. 156. | | 
As to granting Adminiſtration durante abſentid of the next of 
Kin beyond Sca, vide 1 Lute. 342. & 4 Mod. 14. Clare v. Hodpe, 
1 Lute. 242. Such Adminiſtrator may bring an Action. 1 Saſh, 42. 
Slaughter v. May. But he ought to aver the Abſence. Ibid, 
An Adminiſtrator pendente /ite in the Spiritual Court touching 
the Executorſhip may bring an Action. 1 Salk. 42. Slaughter v. 
May. Sed vide Moor 636. Robins Caſe, and 2 Williams 585. 
Adminiſtration quoad a Bond pendente litè concerning a Will, and 
Adminiſtration pendente /ite concerning a Right of Adminiſtration, 
Carthew's Rep. 153. 2 Williams 585, 586. 
If an Executor afterwards becomes Lunatic, and thereby diſabled 
from acting, there, for Neceſſity's Sake, the Ordinary may grant a 
temporary Adminiſtration, with the Will annexed; but not if the Ex- 
ccutor become Bankrupt. 1 Williams 581. 
All thefe temporary Adminiſtrations are equally out of the Statute 
31 Fd. 3. c. 11. And in ſuch Adminiſtrations the Ordinary is not 
bound to grant to the next of Kin. Hob. 250. Bryers v. Goddard, 
and 1 Vent. 219. Thomas v. Butler. OS 
Iſrael IWoollafton as Adminiſtrator de bonis Nathaniel Clerk nun 
adminiftrat' by Frances his late Wife and Executrix, pendente lite 
in the Spiritual Court, touching the Will of the ſaid Frances, reco- 
vered Judgment in C. B. for 52/. Damages ſur afſump/it. 
Error brought in B. R. 
Raymond C. J. Page and Probyn Juſtices, were of Opinion for at- 
firming the Judgment ; and that the Ordinary had a Power to grant Ad- 
miniſtration perdente lite, tho touching an Executorſhip; that the Rea- 
ſon of the Ordinary's having a Power to grant Adminiſtration durante 
minori tate of an Executor, was, becauſe during the Infancy of the 
Executor there was a Perſon capable of ſuing or recovering the Debts 
of the Deccaſed ; that pendente /ite there being no Executor that can 
1 | ſue, ſuch Caſe is within the ſame Miſchief, which would be attended 
i with great Inconveniencies; that the Caſe of an Adminiſtrator 5 | 
i ; | | ring 
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ring the Abſence of the Executor is ſtronger, there being an Executor 
capable of acting, who might by Commiſtion prove the Will, and 
' ſue by Attorney; that all theſe temporary Adminiſtrations, though 
out of the Statutes of Ed. 3. and H. S. were yet allowed to be within 
the Equity of thoſe Statutes, for the Eaſe and Convenience of the 
Subject, which ought to be conſidered ; that in the Caſes cited from 
Moor and Cartbew | ſupra] there was no Judgment, and the Reaſon 
given in the latter of theſe Books did not maintain the Opinion. 
But Lee ]. doubted; for he ſaid, an Adminiſtration pendente lite 
touching the Executorſhip ſeemed to differ from Adminiſtrations du- 
rante minors tate, or durante abſentia of an Executor; becauſe in 
the two laſt Caſes the Adminiſtrations were granted cum teſtamento 
amexo, which cannot be done when the Will is in Controverſy ; G 
adjourn'. But Judgment was afterwards affirmed with the Concur- 
rence of Mr. Juſtice Lee. Walker v. Woolaſton, 2 Williams 576 to 
590, 


XXIII. Who ſhall be ſaid to be an Executor of his 
own Wrong ; and what Act ſhall make him ſo. 


\ N Executor of his own Wrong, is he that takes upon him the 
1 Office of an Executor by Intruſion, not being ſo conſtituted by 
the Deceaſed, nor for Want of ſuch Conſtitution, ſubſtituted by the 
Court to adminiſter. And therefore, if a Man dieth Inteſtate, and a 
ſtrange Perſon takes the Goods of the Inteſtate, and uſe or ſell them; 
this makes him an Executor of his own Wrong*. And thoſe to T. 2 Jac. C. B. 
whom the Inteſtate was indebted, have no other Remedy for the m— Caſe, Co. lib. 
Recovery of their Debts, but to charge him as Executor de ſor tort. Coke, WE „ 
But when an Executor is made, and he proves the Teſtament, and al- S. C. 
ſumes the Charge of the Will, and adminiſters: In this Caſe, if a 
Stranger takes any of the Goods, and claims them as his proper Goods, 
and uſes and diſpoſes of them as his proper Goods; this doth not make 
tim an Executor of his own Wrong, becauſe there is a rightiul Exe- 
cutor, againſt whom an Action lieth: And thoſe Goods which are 
ſo taken out of his Poſſeſſion, after that he hath adminiſtred, ſhall be 
Aſſets in his Hands. And though there be an Executor which doth 
adminiſter, yet. it a Stranger taketh the Goods, and claims to be Exe- 
cutor, pays, and receives Debts, or pays Legacies, and intermeddles as 
Executor; in this Caſe, by ſuch expreſs Adminiſtration as Executor, 
he may be charged as Executor of his own Wrong, although there be 
another Executor de droit*. And by this Means he makes himſelf » C. lib. 5. fol. 34: 
chargeable to all Suits by the rightful Executor, and to the Creditors 9 Ed. 4- 13- 
and Legatees of the Teſtator, fo far as the Goods which he wrong- 
fully polleſſed did amount unto. 3 
When a stranger takes the Goods before the rightful Executor had 
aſſumed upon him, or proved the Teſtament ; in this Caſe he may be 
charged as Executor die ſon tort : For the rightful Executor ſhall not 
be charged, but with the Goods which come into his Hands, after that | 
he aſſumed the Charge of the Will. | | © Lib. 5. ibidem. 
The Wife, who was Executrix to her Husband, made a fraudulent Villar verſ. Water, 
Gift of his Goods, but kept them ſtill in her own Poſſeſſion; after- 8 
Wards ſhe married a ſecond Husband and died; and an Action being * 77” 
»rought againſt him, upon Pieue adminiſtravit pleaded, it was ad- 
4 R judged 
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judged againſt him; becauſe the Gift being fraudulent, the Propers, 
of the Goods ſtill remained in his Wife, and he having paid "a 0 
cies ſince her Death, made himſelf Executor de ſon tort, and 10 ö 
liable to the Action. | : 
1. M. 40, 41 Eli. He that takes the Goods of the Deceaſed, to ſatisfy his own Debt or 


B. R. Coulter's Caſe, g . 
tit. F. fol. 30. b. Legacy, is chargeable as Executor of his own Wrong *; an Executor 
reat Inconve- 


a e 530. S. C. de ſou tort cannot retain, to ſatisfy his own Debt ©; for g 
1 The 3 nience would inſue thereupon: For every Creditor, (and eſpecially 
der verſus Lanb, When the Goods of the Deceaſed are not ſufficient to ſatisfy all the 
Brown,” x Creditors) would contend to make himſelf Executor of his own 
Ms Jae. CB. Zing Wrong, to the Intent to ſatisfy himſelf by Retainer; by which Means 
and Green's Caſe, others would be barred . and it 1s not reaſonable that any ſhould take 
Godbolt, fol. 217. Advantage of their own Tort : But all legal Acts which an Executor 
oor's Rep. n. 696. . Cutor 
Ireland's Cafe. of his own Wrong doth, are good. EE IRE © | 
Atkinſon v. Rauen, In an Action againſt the Defendant T. S. as Executor, he pleaded 
1 Mod. 208. that E. G. made a Will, and that he (the Defendant), ſuſcepto ſuper 
ſe onere teſtamenti, did pay ſeveral Sums due on Specialties, and that 
the Teſtator owed ſo much to this Defendant's Wife, and that he re- 
tained ſo much of his (the Teſtator's Goods) to ſatisfy that Debt, and 
had not Aſſets ultra; and upon a Demurrer to this Plea, it was ad- 
judged ill, becauſe for any Thing appearing to the contrary, the De- 
fendant might be Executor de ſon tort, and if fo, he cannot retain. 
If a Wife named Executrix, or not Executrix, take more Apparel 
of her own than is neceſſary, and convenient for her Degree; this is 


„ Adminiſtration: But if by the Aſſent or Delivery of the Executor, 
33 H. 0. fol. 31. ;. 3 f | | | | 


c. 3. 1 Eliz. Dyer 167. Porter's Caſe, Brook, tit. Adminiftr. p. 6. 


If one do either pay Debts of the Teſtator's, or receive Debts, or 
make Acquittances for them, or demand the Teſtator's Debts as Exe- 
cutor, or give away Goods which were the Teſtator's, or deliver 
Money of the Teſtator's for Fees about proving the Will, or being 
ſued as Executor, do take it upon him, and plead in Bar as an Executor. 
All theſe are Adminiſtrations, and will make him Executor of his 
own Wrong ; although there be an Executor or Adminiſtrator of 
Right: But if he pays Fees or Debts only with his own Money, he 
he is not. | ER | 

But obſerve, That if one hath Poſſeſſion of Goods as Overſeer, or 

by Letters ad colligendum, or by Will, which is revoked, or by 
Reaſon of Expences circa ftuneralia; or if a Feme Covert refuſe 
after the Death of her Husband : All theſe, where an Action is 
546 H, 6:41. Done brought againſt them, ought to plead the Special Matter, without 
fol. 167. 21 Ed. 4. that, that they adminiſtred in any other Manner; but he which claimeh 
fol. 5. an Intereſt, ought to conclude abſgue hoc, guia ut Executor“. 
If the Biſhop grant to B. /iteras ad colligendum, & ad venden- 
dum ea que peritura eſſent & compotum inde, &c. He to whom the 
„ Eliz. Dyer, fol, Letters are granted, ſells the Goods of the Inteſtate guy eſſent peri- 
256. ' Fara, He is Executor of his own Wrong. My 
| If a Man make a Deed of Gift of all his Goods and Chattels to 
another, and dieth Inteſtate; and this Deed is fraudulent, or but in 
Truſt, and the Donee after the Death of the Donor doth diſpoſe of 
PE hs theſe Goods and Chattels. By theſe Means he ſhall be an Executor 
n. ao — 5 1. of his own Wrong“. 


fol. 384, 38 5. M. 36, 37 Eliz. Rot. 1028. Kitchin verſ. Dixon. Noy 69. S. C. 0 — 5 
I | | Where 
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An Executor of his own Wrong may be ſued for Legacies, as well 
28 a rightful Executor; per Popham and Telverton ; but Williams 
doubted of it. ! 

A Woman Executor took a Husband ; afterwards they are divorced 
cauſa precontratius; the Woman appealed to the Court of Dele- 
gates, pending which Appeal, the Husband did intermeddle with the 
Goods, and afterwards the Wife died. It is a Onere, 2 Mar. Dy. 
fil. 105. If this Intermeddling thall make him an Executor of his own 
Wrong. See Lib. 5. Coulter's Caſe. That it is an Adminiſtration ; 
for the very Intermeddling with the Goods, is that which gives No- | 

| tice to the Creditors, againſt whom to bring their Action *. is ® 2 48 

Executor de ſon tort caimot bring an Action, becauſe he cannot OO un 
produce any Will to ſupport it, but he will be ſeverely puniſhed for a 
falſe Plea; as for Inſtance; if he plead Ne unques Executor, and 
tis found againſt him, the Execution ſhall be awarded for the whole 
Debt, though he meddie with a Thing of a ſmall Value. 

Debt brought againſt B. as Executor of his own Wrong; he plead- 
ed Ne rnques Executor, and it was found againſt him, and Execu- 
tion was awarded againſt him for the whole Debt, 972. Sixty Pounds 
for his falſe Plea, although, in Truth, he had not intermeddled, 
but with one Bedſtead of ſmall Value; and it was ſaid ſo to be ad- 3 
judged 40 Eli g. C. B. in Kitchin and Dixon's Caſe *. „ + 5 474 1 5 : 

The Executor of his own Wrong renders himſelf liable to the acc. 
tion, not only of the. right Executor, but alſo to the Suits of the 
Teſtator's Creditors; yet but only ſo far as the Goods which he ſo 


1 N „ 6 H. 8. Dyer, ſol. 2. 
wrongfully adminiſtred amount unto “. „ 0-0.” Rr 
| f. 63: M. 3 Car. B. R. Whitmore v. Porter, Croke, part. 1. 89. 


? Noy's Rep. fol. 13. 


If a Man perform only Acts of Charity or Humanity, as to bury 
the Body of the Teſtator, or feed his Cattle, or preſerve them by 
Taking them into his Cuſtody, or diſpoſe of them only about the 
Funerals, or make an Inventory thereof; he doth not hereby make 
himſelf an Executor of his own Wrong, when there is an Executor : T. 20 H. 7. Kelw. 
or Adminiſtrator of Right?. _ . „e Oe 
If a Man lodge in my Houſe, and die there, leaving Goods therein init. u. 0. 28. 
behind him, I may keep them till I be lawfully diſcharged of them, 
without making my ſelf chargeable as Executor of my own Wrong; 
for it will no more charge me, than if I took an Inventory of the 
Deccaſed's Goods 4. e | n 4 Kelw. fol. 63. 
E. P. is charged as Executrix de ſon tort Demeſne ſhe having taken ime v. Porter, 
divers Goods into her Hands to the Value of 4004. and ſold them by Cro. Car. 88. 
the Aﬀent and Direction of J. P. her Son, who afterwards taking out 
Letters of Adminiſtration, paid the juſt Debts upon Specialties, as far 
as the Goods of the Inteſtate amounted unto, as well to the Value 
of the ſaid 400 J. ſold by his Mother, as of all the Goods, whereof 
the Inteſtate died poſſeſſed; the Defendant pleads Plene adminiſtra- 


Ut. 
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Williamſon v. Nr. Det was brought againſt an Executor de ſon tort upon a Contradt 


2 Vent. 179. 


eit. The Queſtion was, whether E. P. ſhould be charged as Exe. 
cutor of her own Wrong; and adjudged that ſhe ſhould not be charg. 
ed, but that the Plaintiff ſhall be barred : For the Action being brought 
after the Adminiſtration committed, and when ſhe was Chargeable 
for thoſe Goods to the Adminiſtrator, and when the Adminiſtrator 
hath fully ſatisfied in paying the Debts of the Inteſtate, as far ” 
the Goods of the Inteſtate amounted unto ; it is not Reaſon ſhe ſhould 
be charged by the Plaintiff, for then ſhe ſhould be double charged 
218. To the Adminiſtrator, and to the Creditors ; neither is it Rea. 
ſon, That more ſhould be ſatisfied out of the Goods of the Inteſtate 
to the Creditors, than ſuch Goods amounted unto, and ſo much he. 
ing paid, they ought not to have more; but if the Action had been 
brought againſt her before the Adminiſtrator had fully adminiſtered, 

it might have been otherwiſe, _ 3; 
In the Caſe laſt mentioned, the Court would not allow that an 
1 Vent. 349. Executor de ſon tort ſhould be doubly charged, once at the Suit of a 
\ Creditor, and again at the Suit of the rightful Adminiſtrator; but 
this was againſt the Opinion of the Chief Juſtice North: .. An Exe- 
cutor de ſon tort poſſeſſed himſelf of the Goods, (5c. a Creditor of 
the Inteſtate got Judgment againſt him, and took the 'Goods in Exe- 
cution, againſt whom the rightful Adminiſtrator brought an Action of 
Trover for the ſame Goods: And adjudged that the ſaid Execution 
did not diſcharge him of the Action of Trover: It might be a good 
Diſcharge againſt any other Creditor of the Inteſtate, and he might 
plead Riens inter manes, but not againſt He rightful Adminiſtrator ; 
for Men muſt not meddle with the perſonal Eſtate of others, without 
any Right. 
Baker verſ. Berisford, But where an Executor de ſon tort poſſeſſed himſelf of a Term fur 
1 Sid. 76. Tears, and afterwards died Inteſtate, and his Mother who was a 
A a 58. * © Widow married again, and took out Adminiſtration to her Son the 
Inteſtate, and her Husband paid the Debts of the firſt Inteſtate to 
the Value of the Term: It was adjudged, that by her Adminiſtra- 
tion the Tort was purged, and that if Actions ſhould be brought a- 
gainſt the Husband, he might plead Pe adminiſtravit, becaule 
even an Executor de fon tort may lawfully pay the Creditors of the 

Inteſtate. 

13 wy” of the Inteſtate, and pending the Action he took out Adminiſtration, 
8. ©. | and then pleaded the ſaid Inteſtate was indebted to him in 50/. upon 
Wogan off N a Bond, and that he adminiſtered, and by Virtue thereof did retain 
ſon tort cannot retain ¶ dl to that Value, ultra quod he had nulla Bona of the Inteſtate; 
2 Nee and upon a Demurrer this was adjudged a good Plea, becauſe the Ad- 
ng 1,04 miniſtration granted, though perdente lite, had purged the Wrong, 
come ie the Pgſelien and he ſhall retain Goods to ſatisfy a Bond-debt, becauſe he is obliged 


by due Courſe of Law, +... 
e e to pay a Debt upon a Contract. 


Court, but meerly by his own wrongful Act. See Alexander v. Lamb. 


Pyne verl. Holland, But though an Adminiſtration granted pendente lite will enable al 
Executor de ſon tort to retain for a Debt due to himſelf ; yet it will 
See Bond v. Green, not Gbate an Action brought againſt him, for if he converts the Goods, 
1 and then takes out Adminiſtration, though before the Writ, yet the 
and Berbel v. Stan- Plaintiff may charge him in an Action as Executor de ſon tourt; Al 
Gope, Cro. Elia. 810. in ſuch Caſe he may be ſued, either as Executor de ſon tort, or as 


Adminiſtrator. ö 


1 Deli 


mr 25 —— *. — — * | 
Debt againſt an Executrix, who pleaded that her amd Hind Bowers verſus Cook, 


Pat | Mod. 136. 
Inteſtate, and that Adminiſtration was granted to her, cujus preetex?u f Salk. 298. 8. C. 


ne adminiſtered the Goods of her Husband; and upon a Demurrer to By the Name of 
this Plea it was inſiſted, that ſhe ought to have zrazerſed that ſhe P v. Cirie. 
was Executrix, or that ſhe ever adminiſtered as Executrix ; but ad- | 
judged that the Plea was good 2without ſuch Traverſe ; it is true, if 

the Plaintiff had replied that ſhe had adminiſtered de ſor tort, and 

then the Defendant had demurred to the Replication, ſhe had con- 

ſeſſed it to be true by the Demurrer ; and then the Action might have 

been brought againſt her, either as Executrix de ſon tort, or as Ad- 

miniftratrix, though ſhe was neither at that Time, but had obtained 

Adminiſtration afterwards ; but by her Plea ſhe admitted that ſhe 

was chargeable as to the Right, but ought to be charged in another 

Manner, and ſhews how, (bis.) as Adminiſtratrix, which is a full Ser verſus Aire, 
Anſwer to the Declaration, though he cannot bring an Action as is * Chanc. Rep. 3. 
belore- mentioned, yet there are ſeveral Acts which he may lawfully 

do; as he may pay any of the Debts of the Inteſtate, but not himſelf, 

and he ſhall be allowed all ſuch Payments which the rightful Execu- 

tor ought to pay. he ER 

There may be an Executor de ſon tort of a Term for Tears, and Maywr of Norwich v. 
he is puniſhable in an Action of J/afte, for there being a lawful Term 4 ae 3 pf 
in Being, the Reverſioner cannot maintain an Action of Treſpaſs ſo Shower 242. S. C: 
long as the Term continues; and therefore it is reaſonable that he 
ſhould have a Remedy upon the Cntradt againſt any one who claims 
upon ſuch Contract. | | , 

An Executor waſted the Goods of his Teſtator, and died, leaving Brows verſ. Collins, 
Aſſets, having made T. &. his Executor, againſt whom an Action 2 Lev. 110. 
was brought upon ſuggeſting of a Devaſtabit; but the Lord Chief 
Juſtice Hale was clear of Opinion, that he was not chargeable, be- 
cauſe it was a perſonal Tort in the firſt Executor, which died with 
him, EE | - 

But where the firſt Executor poſſeſſes Goods wrongfully as Execu- 44,y verſus Nevitt, 
tor de ſon tort, and then waſtes them and dies, leaving Aſſets; the 2 Lev. 133. 
Chief Baron Turner held, that his Executor was liable, becauſe his 
Teſtator came wrongfully by the Goods; and therefore the Tort in 
walting ſhall not dic with his Perſon. „ 5 

And ſo it was decreed in Chancery, (c.) An Executor commit- Chamberlaine verſus 
ted Maſte, and died, leaving Aſſets; it was decreed that his Execu- 8 
tor ſhould be liable to make good the Quantum of the Devaſtavit 
to = Creditors, ſo far as he had Aſſets of the firſt Executor, who 
waſted. 


But now by the Statute 30 Car. 2. it is enacted, that if an Execu- 3o Car. 2. cap. 7. 


£ 3 | 5 5 made perpetual by 
tor de fon tort waſtes the Goods, and dies, his Executor. ſhall be lia Re Pe'P! * 


2 1 the ſame Manner as the Teftator would have been if he had wil. cap. 24. 
een lixing. 1 | 
In a Special Verdict in Trover for a Gelding, the Caſe was, T. S. Vital! v. Squire, 
was poſſeſſed, &c. which he put to the Defendant to paſture, and af- . 
terwards died Inteſtate, and before Auminiſtratton was granted to any 
one, the Plaintiff, at the Deſire of the Defendant, buried him, and 
laid out above 20 J in the Funeral; whereupon the Plaintiff agreed 
that the Defendant ſhould have the Horſe at 10/. and that the Plain- 
tiff would give him a Note under his Hand to pay what was due 
more; afterwards the Plaintiff adminiſtered, and then brought an Ac- 
tion of Trover for this Gelding ; and the Chief Juſtice Holt held, that 
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342 1 Of the Forms of Teſtaments. Part IV. 
it would not lie, becauſe by meddling with the Gelding, the Defen. 
dant had made himſelf Executor de ſon tort ; and though the Plaintiff 
conſented, that he (the Defendant) ſhould have the Horſe, yet it Was 
before he adminiſtered, and by Conſequence before he could lawfully 
conſent ; but Three Judges againſt him. . N 
: Debt againſt 4. as Executor of J. S. he ove: That he had ta- 

ken Letters of Adminiſtration, Judgment of the Writ ; the Plaintis 

replied, That the Defendant adminiſtered ge ſon tort, and after took 

Letters of Adminiſtration, 5c. And upon this it was demurred. 

Per Curiam, After the Defendant by his rortious Adminiſtration hath 

given Advantage to be ſued as Executor, he cannot by his own Ag 

„ T. 28 Eliz. Rot. Purge himſelf of this Torr, and the Plaintiff hath Election to fue 


407. Stubbs v. Right- him one Way or other; for he ſhall not take Advantage of his own 
wiſe, Croke, part. 3. Tyr ; f | Ra ms OF 
fol. 102. | | : 


+ 


If Judgment be given againſt an Executor upon Demurrer, and 
Execution be awarded, the Sheriff cannot return, Nulla habet bong 
Teſtatoris, but is to return a Devaſtacit; as if it had been found a- 
gainſt the Executor by Verdict: For he hath charged himſelf by his 
t Ibid. Croke, part. On Plea *, | | | | 
3 Debt verſus A. as Executor; he pleaded Ne ungues Executor, Ge. 
And a Special Verdict found, that Adminiſtration of the Goods of the 
Teſtator was committed to the Wife of the Defendant, who is dead; 
and that he kept bonam partem bonorum in his Hands, and ſold them: 
Williams moved, That this Verdict was void for the Incertaintyy for 
bonam partem is altogether uncertain ; but it was held well enpugh. 
For if he detain any Part, it makes him Executor die ſou tort, Cc. 
Anonymus, Croke, W herefore it was adjudged for the Plaintiff *. we 
part. 3. fol. 472. Leflee for Years of a Reverſion, who dieth Inteſtate, his Wife aſ- 
ſigned it by Parol to A. after the Wife took Letters of Adminiſtra- 
tion, and made Aſſignment thereof to K. Per Curiam, The Sale be- 
* FP. 25 Eliz. B. R. fore Adminiſtration was not good, becauſe it was a Reverſion, and no 
— Rep Entry could be made therein, nor can any Man therein be Executor 
n. 23. of his own Wrong. But the laſt Aſſignment was good *. 
a 0 The Executor of A. brought Action of Debt againſt B. as Execu- 
tor of D. upon a Bond; the Defendant pleaded that D. died Inteſtate, 
and that before the Writ brought, Adminiſtration of his Goods was 
committed to N. who adminiſtered, and yet doth ; the Plaintiff re- 
plied, That D. died Inteſtate, and before the Adminiſtration granted, 
divers Goods of his came to the Defendant's Hands, which the Defen- 
dant, as Executor of the ſaid D. adminiſtered, {eu aliter ad ſuun 
proprium nuſum diſpoſuit ; it was found for the Plaintiff: For ſince 
there was an Exccutor of his own Wrong before the Adminiſtration 
granted, the Plaintiff had Cauſe of Action veſted in him, which ſhall 
not be taken away by ſuch an Adminiſtration after granted; though 
it be before the Action brought: And the rather, becauſe the Goods 
taken by Mrong before the Adminiſtration, ſhall not be Aſſets in the 


„T. 12 Jac. C. B. Hands of the Adminiſtrator, till they be recovered, or Damages for 
Keble verſ. Osbaflon, them ?, | | 


F Ordinary take Goods of the Inteſtate, being out of his Dio- 


2 12 Rich. 2. Admi- ceſe, He is not to be charged as Ordinary, within the Statute of 


niſtr. 21. Inſtit, part. 77 | : : 5 
1 0 700 M. 2. c. 19. becauſe he took them of his own Wrong *. 


1 


. XXIV. 


Part IV. Of the Forms of Teſtaments. 343 


b. XXIV. Of thoſe Things which do appertain to the 
Appearance of the Teſtament. 


1. Every Teſtament is to be proved by Mitueſſes, or by Ilriting. 
2. Two 75 needful, and Too, fate. ie en 

3. Ibhat if the Witneſſes be not free from all Exception, whether 
doth the Number ſupply the Defetl ? þ 

4. Sometimes one Witneſs Ts ſufficient. 

5. Fzery one may be a Witneſs, which is not forbidden. 

6. Three N Cauſes, which do miniſter Exceptions againſt 
Witneſſes. . 

7. Who are excluded for their Diſponeſty. 

8. All Malefactors are not repelled from Witneſſing. 

9. Who are excluded for Want of Fudgement, and how long. 

10. Who are excluded for Affection, and how far. 

11. Whether a Leeatary may be a Witneſs, 

12. Whether a Woman may be a Witneſs. 

13. Whether a poor Man may be a Witneſs. 


H ſpoken of the general internal Form, common to every 

Teſtament, that is to ſay, of the Making an Executor: Now 

let us return to the general external Form, that is to ſay, the Form 

whereby every Teſtament may lawfully appear. 3 

Wherefore (1) that Wills and Teſtaments may lawfully appear, it 

is requiſite that there be ſufficient Proof, either by Mitneſs, or by 

IWriting ” | 2 Maſcard. Tract. de 


| probat. verb. Teſta- 
mentum, alioquin præſumi quemlibet ab inteſtato deceſſiſſe confirmat. Mantic. de conject. ult. vol. lib. 2. tit. 1. 


3 


— — —— —— —— ö — " 
? ho en 


— 2 k—Ü —t— > 


Ot Proof by Writing, it followeth aſterwards in the Handling of 
the particular Form of written Teſtaments. Intra eadem part, 
Concerning Proof to be made by Witneſſes, Two Things are eſpe- 5 
_ crally to be examined. Firſt, How many Witneſſes are required for 
the full Proof of a Teſtament or Laſt Will: Secondly, What Man- 
ner of Perſons may be received for Witneſſes. 8 
For the Number, By (2) the Laws and Cuſtoms of this Realm, 
Two Witneſſes are needful ©; and again, Two are ſufficient “. So © jus autem civile 
that as it is not neceſſary to have any more than T'wo, ſo it is vain to git ſeptem. L fe 
have no more but one ©. For the better Underſtanding of the which 2 Eg 


two-fold Concluſion : din. . 
| 7 4 Lindw. in c. ſtatu- 
tum verb. probatis de teſta. lib. 2. provinc. conſtitu. Cant. Peckius in c. privilegium de reg. jur. 6. n. 7. © Jaf, 
in L. cun&t. C. de ſumma Trinitate, Hyppol. Singul. 102. | 
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Firſt, Where it is affirmed that Two Witneſſes be ſufficient ; that is 
to be underſtood, in caſe the ſame Two Witneſſes be without Cauſe 


of Exception f; but if they be not lawful Witneſſes, Two alone are 5 * 
not ſufficient for the Proof of a Laſt Will 5; at the leaſt where the in d. c. ſtatatam. 


lame is to be proved in Form of Law. verb. probatis Man- 
| tic. de conject. ult. 


| vol. lib. 6. tit. 3. n. 5, 6. P. c. relatum. & c. cum eſſes de teſta. extr. & ibi DD. 


By the Statute 29 Car. 2. it is enacted, That all Deviſes of Lands 29 Car 2.6 3. 
or Tenements ſhall be in Writing, and ſigned by the Teſtator, 7 by | 
ome 
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| ſump. 10. ſtanding ; or when the Defect is not in the Perſon, but in the Depo- 


in c. dile&i de accuſ. extra. Pariſ. conſil. 58. n. 52. vol. 4. m Ruin. conſ. 149, 150. vol. 5. Gabr, lib. 1. com. 


1 12 F. 1. © 1, de neſs, the ſame Perſon is to be admitred?. This Rule is ſhort ; but 
_ tetirs, 
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ſome other in his Preſence, and by his Direction, and ſulſcriled 
in his Preſence by three or four Witneſſes, or elſe ſhall be cid. 
Chadron ver. Harris, Before this Statute a Will was written in an old Piece of Paper 
Noy 12. not ligned or ſealed by the Teſtator, but there were three Witneſſes 
to prove it; two of them depoſed upon Hearſay, but the third hag 
ſubſcribed his Name ; and upon this Evidence the Plaintiff had a Ver- 
dict; and it was adjudged, that a Will of Lands deviſable at Com. 
mon Law was good without Witneſſes, if it was put in Writing 
and proved to be the Teſtator's Hand: And fo it was adjudged in the 
Caſe of Gage and the Company of Fiſhmongers, Michaelmas 12 
Fac. upon Mr. Goddard's Will, who by a Paper which he had writ- 
ten, gave Lands in Bray to the Corporation of Fiſhmongers, and their 
Succeſſors, to build an Hoſpital, Gc. LOOK. 
But what if (3) the Witneſſes be not free from all Exception, but 
yet are more in Number than two, ſuppoſe three or four: Whetherſbe 
they ſufficient for Proof of the Will? It may be anſwered, That if the 
Exceptions whereunto the Witnefles are ſubject be light or ſlender, ſuch 
as do in Part diminiſh the Credit of their Teſtimony, as the Excep- 
tion of Friendſhip, or Suſpicion of ſome ſmall Fault, there the Num- 
ber doth ſupply the Defect; and ſo the Teſtimony of three Witneſſes, 
not altogether clear from thoſe Exceptions, is as the Teſtimony of 
> Mantic. de conject. two Witneſſes, without all Exception“: But when the Exceptions 
ult. vol. lib. 6. tit. 3. hereunto the Witneſſes be ſubject, are great and heinous; as the 
TY Exception of Perjury, which doth utterly extinguiſh all the Credit of 
i Maſcard. de pro- the Depolition *; or, when the Witneſſes are ſubje& to double Excep- 
bat. verb. perjurus. (jon k; or when the Law doth reſiſt the Examination ! of the Wit- 


Ampl. 1. Alciat. de 97 0 | * 
5 B neſſes; as of thoſe that be perpetually mad, or have no Under- 


—— 


* Suarez. lib. recep. ſit on w. In theſe and like Caſes, the Number doth not ſupply the 


ſeu. verb. teſtis n. 2 15. i | 
Gabr. lib. i. com con- Defect, but the "Teſtimony of them all is as the Teſtimony of none”. | 


cluſ. tit. teſtib. con- „ | . 
cluſ. 7. n. 13. Hyp. de Marſil. Sing. 385. Menoch. de arbr. jur. lib. 2. cauſ. 99. Gravetta. conſ. 249. |! Felin 


ka © By 4.2» my —— _._ — — „ WY 9ꝙ— — 9 kay — 8 5 Tg we — „ 


concluſ. tit. de teſtib. concl. 6. n. 3. n Vide eund. Gabr. de concl. 6. 


Secondly, Where (4) it is affirmed that one Witneſs is as none, 
yet ſuch is the Power and Authority of the Teſtator, that he may or- 
dain that one Witneſs ſhall make a full Proof; as if the Teſtator 
commit ſomewhat in ſecret unto him (being loth perhaps that any 
other ſhould know thereof) and willeth in his Life, that that Per- 

ſon alone ſhall be credited for the Declaration of his Will. In this 
2 D. Theopom. ff. Caſe, that one Perſon alone is ſufficient to prove the Contents of the 


de dote przleg- OL }aſt Will and Teſtament of the Perſon deceaſed ®. Altered by the 
den. de probat. fol. Grarute | 


286. b. 


For the ſecond Queſtion, that is to ſay, What Manner of Perſons 
are to be received for Witneſſes. This may be delivered for a Rule, 
That (5) whatſoever Perſon is not by Law forbidden to be a Wit- 


if we ſhould deſcend to the Exceptions, and ſhew in particular, 
what Perſons are in this Caſe forbidden to bear Teſtimony by the 
Civil and Eccleſiaſtical Laws, we ſhould find it a Matter of ſuch 
Diſcourſe, as the ſame ſhould far exceed the Quantity of this ſmall 
4 1d quod pluſquam Volume, for there be many Volumes of this Argument only %. Be- 


maniſetum eſt per ſides, it is a Matter wherein very much is left to the Conſideration 
ſcribitur Tractatus de | 
teſtibus probandis, vel reprobandis. Var, authorum, &c. 


PT Hy — ry ye 2 209 
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ol the Judge *; ſo that it is very hard alſo to preſcribe any Cer- L. 3. f. 1. de te- 
tainty in this Behalf '; only I will remember three (6) ſpecial Cauſes fine aid. & ali 
whereby the Witneſſes are not omni exceptione majores. The firſt is in d. L. 3. f. f. 
Diſnoneſty in Manners; the ſecond is Want of Judgment or Under- 
ſtanding; the third is Affection more to the one Party than to the 


other. n 5 t Fs cauſas veluti 
5 - præcipuas proſequitur Albericus in tract. de teſtib. patt. 1. 


1 : U 
4 : ww * . » 
wt 


The firſt (7) Cauſe doth miniſter Exception, not only againſt per- 
red or forſworn Perſons convicted of a Premunire of Forgery, 
upon the Statute of 5 Elis. cap. 14. Or convict of Felony, or by 
udgment loſt his Ears, or ſtood upon the Pillory or 'Tumbrel, or 
15 Stigmaticus, branded, or the like, whereby they become infa- 
mous for ſome Offences. Que ſunt mi noris culpe, ſunt majorts in- 
{amie. 43 Ed. 3. Conſp. 11. 27 Afſump. 59. 33 H. 6. 55. 21 Ul. 6. 8 
30. Forteſc. C. 46. Staundff. Pl. Cyron. fol. 174 a. But alſo againſt De perjuti teftinis: 
all other Malefactors, or Law-breakers*; which by any Crime by ao date Maſcard. de 


4 2 » 9 3 bat. - —_ 
them committed become infamous“; for it is ſaid to be a Dignity to ET, Pe 


; . rus concluſ. 1168. 
be a Witneſs*. But all ſuch Perſons as are infamous by their evil *, Pe teſte criminoſs 
Life, the Law eſteemeth unworthy of any Dignity *, which alſo pon- 1 
dereth the Credit of each Mans Saying, with the Gravity of bis noſus, concluſ. 469. 

Life“; and therefore light Life, light Credit alſo. Howbeit (8) a- ue leer five 
| . . 8 . . K Is, IV , - 
mongſt many Limitations of this Exception, drawn from the evil Life tine Jaſ, in L. ein: 
ok the Witneſs*, this is one, That if any Man having committed any Ros C. de ſumma 
Crime, (Perjury excepted *) hath reformed his Manners, clear from 1 Rude. 
: * Auſrer. TraQ. de 
his former Fault, and hath lived honeſtly, and. laudably by the Space 


a . teſtibus verb. digni- 
of three Years before his ſaid Production, ſuch a Perſon is not re- 


tas. 
pelled from being a Witneſs. So if a Perſon hath committed Fe- „ b N 


reg. jur. 6. 
lony, and a General Pardon cometh, and pardons the Felony, he is“ I. 2 & 3. fl. de 


a good Witneſs. See Paſch. 21 Fac. in Camer. Stell. Sir Henry * bes Maf 

89 8 FX 3 Ab 7 N 88 F the p d 9 | © qui us | Al- 
Tus Caſc, Coabolt 4 P. 288. or the Pardon oth not only take card. & Jaf. ille con- 
away penam, but notam; and when it is pardoned, the Perſon is Auf. 464. concluſ. 


cleared of the Crime and Infamy; and ſtands notus in curia. Vide ge een ee 


Trin. 13 Fac. Rot. 933. Hob. Rep. fol. 8 1. Cuddington's Caſe, Trinitate. 


. e d Maſcard. de probaf. 
concluſ. 1168. n. 16. C. teſtimonium de teſtibus extf. 


One Hawkins having a great perſonal Eſtate, and being in New- Charter v. Hawtini, 
gare, and diſturbed in his Mind, made a Will, which was well at- . 8 
teſted, and being controverted in the Prerogative Court, Sentence 
was given againſt the Will; and upon an Appeal to the Delegates, 
two Records were produced to invalidate the Evidence of two of the 
Witneſſes; one was a Record of the Conviction of one of the Mit- 
neſſes for a Libel; and the Record of the Conviction of the other 
was for Fuging a Ballad againſt the Government, and both of them 
lentenced to the Pillory, but no Proof was made that they were put 
into it: After theſe Witneſſes were examined in the Spiritual Court, 
and before Sentence was given againſt the Will, they were pardoned: 

The Queſtion before the Delegates was, whether the Depolitions ta- 

en in the Prerogative Court ſhould be Evidence; if it was not 

good when taken, the ſubſequent Pardon would not make it ſo, and 
that the“ Judgment to the Pillory made them infamous, tho' it was * But this mu? le af 
never executed; but that 'tis not from the Judgment, but from the ©9999" 505%, timer 

ature of the Crimes that the Infamy ariſes ; and theſe Crimes not 3 

- 7 
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_ 


gative Court was reverſed. | | 1 8 Bio 
4. Tefles Inſtit, e The ſecond (9) Cauſe doth comprehend Childrens, Idiots , Lu. 
teſta. ord. natic Perſons", and ſuch like, of whom it may be ſaid as of the 


8 Rebuff de repro- 


bat. & falvat. kel. former; that as they which reform their evil Manners, and afterwarg, 
verb. furioſus. Cam- live an honeſt and commendable Life, are not to be repelled; ſatheſs 
pag. tract. de teſti- Perſons being altered in their Knowledge, that is to ſay, the Child 


_— aL Ls grown to Years of Diſcretion, the Idiot. made wife, or the lu. 


98. ubi conſtituit dif- natic Perſon not diſtracted by his Fit, or Frenzy, then their Teſti. 


ferentiam inter nab mony is to be received, even of thoſe Things which were done du- 
w P. F. teſtes & ring the Time of their Minority, or Madneſs ©; fo that they were 
Minſing. in $. fu- not utterly void of Underſtanding in thoſe former Eſtates . 
rioſi. Inſtit. de Cu- net 4 $6244 = . 

rator. ubi diſtinguit inter furioſum & mente captum. i Angel, Are. in d. 5. teſtes. Alberic. tract. de teſih, 


6 „ . 19. k Maſcard. tract. de probat. verb. furioſus concluſ. 828. ! Jul. Clar. pract. cral. q- 24+ Alberic 
I. tract. c. 5. num. 24. | | | 5 „ Wie. 


The third (10) Cauſe, which is Affection, doth reach unto thoſe 
m De quibus Albe- Witneſſes which be of Kindred or Alliance“, or which be Tenants, 
* 3 — 2 Servants, or of the Houſhold of the Party producting them"; and to 
tract. de reftibus verb. the Enemies of the Party againſt whom they are productede. Jem 
affinis. To all thoſe which are to reap any Benefit by their Depoſition ö 


n De his teſtibus, i- f 1 3 | ef) , 
Lange wry 0-9-2 wherein (as in many Things elſe) very much is attributed to the 


5 Diſcretion of the Judge, who, as the Kindred or Affinity betwixt the 


* Inimicus quatenus Witneſſes and the Party, is near or far off; the Fear of the Tenant 
repellendus, docet f 


Maſcard. in d. tract. Or Servant, or the Diſpleaſure of his Lord and Maſter, great or little; 


de probat. concluſ. the Enmity betwixt the Witneſs and the adverſe Party, hot or cold; 


899. quatenus vero di X: f | : 
ki Bk ag, the Commodity the Witneſs is to reap, more or leſs: So the wiſe 


gius. tract. de tellit. Judge Ought to give more or leſs Credit to their Sayings and De- 


. 2 ö poſitions 1. 
p Albericus, tract. de 


teſtibus, c. 4. 4 De hujuſmodi teſtibus, Hector Æmilius, i. tract. de teſtib. verb. aſſectionem habens, Gabr. lib, 1, 


com. concluſ. tit. de teſtib. concl. 9, 10, 11, 12, 13, 14, 15, 16. Panor. in c. ſuper eodem de teſtib. extr. n. $, 


Rebuff. de reprobat. & ſalvat. teſtium verb. inimicus, verb. domeſticus, & verb. conſanguineus. 5 


On an Appeal before the Delegates, from a Sentence touching the 
Validity and Probate of a Will of a perſonal Eſtate, there were 


three Witneſſes to the Will, but two of theſe happened to be Chil- 
dren of the reſiduary Legatee. | | 


Parent. | F 

The Common Law Judges agreed with the Civilians, that theſe 
two Children were not to be allowed to be Witnefles ; therefore 
the. Will failed for Want of Proof, one Witneſs being by. the Civil 
Law as no Witneſs. Tewaites and Smith, 1 Williams 10. 

Owere, If the Will in Queſtion appeared to be written, or ſo much 
as ſubſcribed, by the Teſtator's own Hand, ſince in either of thele 
Caſ:s it would have been good without any Witneſſes at all. Ser 
hereafter f. 28. this Part. of. 

What ſhall we ſay of the Teſtimony, of theſe Perſons, namely, 
of a Legatary, of a Woman, and of a poor Man? wt 


I ſuppoſe the (11) Teſtimony of the Legatary to be good for the | 


r 6. Legatariis, In- reſt of the Will”, but not for his own Legacy; and therefore where 
ſtir. de teſtam. ord. 
* Porcius, in d. 6. 


legatariis. ſomewhat bequeathed unto him, this Will is not ſufficiently prone 


there be but two Witneſſes of a Will, wherein either of them hath 


4 


this Caſe muſt be determined, therefore the Sentence in the Prero- 


By the Civil Law the Child is not allowed to be a Witneſs for his 


9 
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| | jest: | the r 1 ill it { t Bars in omnibus 0. 
for thoſe D 2 But for N reſt * the W ill it Hemeth to be te reſis, & Free 
ſufficiently pr - of iin di. $. Legatarils, 
. | * Albericus, tract. de teſtib. c. 4. n. 57. n. hoc. ar, Vivius, com. opin. verb. teſtis, 


But by the Law of this Realm, the Legatee is no good Witneſs, 
becauſe he ſhould be Teſizs in re propria, which the Law will not 
admit: For if his Teſtimony be good, as to the Will, by Conſe- 
quence, and ſecundario, he doth thereby make good his own Le- 
-acy. And therefore in the Cafes of Tenant's Right, Common, 
Modus decimandi, and the like, the Courts of Juſtice will not ſuf- 
er them to be Witneſs one for another; but if the Legatee doth 
releaſe his Right to the Legacy, his Teſtimony is to be received. 
P. 14 Fac. C. B. The Lord William Howard's Caſe, Hob. Rep. 
Jl. 91, 92. | 25155 
9 i it is where a Legatee or a Deviſee of an Annuity had re- $S:bers v. Gerrars, 
ceived his Legacy, though after the Action was brought; and ſo like- Sid. 315. 
wiſ if he had been in Poſſeſſion of any the Lands deviſed. 
An Eſtate in Remainder being limited after the Determination of Sid. 109. Town/end 
an Eſtate for Life, and this by the Laſt Will of the Teſtator to the © 
Miniſter and Church-wardens of C. for the Maintenance of the Poor 
fr ever; it was agreed at a Trial at Bar, that any of the Pariſhio- 
ners of that Pariſh might be a Witneſs to prove the Will. 
A Woman (12) is alſo a good Witneſs in this Caſe by the Laws 
Eccleſiaſtical *: And whatſoever divers do write, that a Woman is * Panor. & Covar. 
pot without all Exception ?, becauſe of the Inconſtancy and Frailty 322 eſles de 
of the Feminine Sex, whereby they may the ſooner. be corrupted *; » Dec. in L. cmi. 
yet I take it that their Teſtimony 1s fo good, that a Teſtament 0 de reg. jur. ff. 
may be proved by two Women alone, being otherwiſe without Ex- n. 3 4 99 


ception of | - 2 C. forus, de verb, 


1 ſignif. extr. 
Dichard. in L. hac conſultiſſima 5. ex imperfecto. C. de teſta. Ripa, tract. de peſte. c. 2. n. 24. qua ſententia com- 


munis eſt. Covar. in d. c. cum eſſes n. 14. 


A poor Man (1 3) likewiſe, being an honeſt Man, is not forbidden 
to be a Witneſs ®. Ny. 


Tu vero Juſtinianiſta, vide Gabr. lib. 1. com. concluſ. tit. de teſtib. concluſ. 18. ubi tradita 
telte, varie tum ampliata, tum limitata. $51, 


d Vivius Thefaur. 
com. op. verb. teſtis, 
eſt regula de paupere 


An Alien may be a good Witneſs, as it was adjudged P. 14 Fliz. 
Duke de Norfolk's Caſe; but an Infidel cannot. Fyrteſt. c. 25. 
Ioftit. part. 1. fol. 6. b. 7 ee 
Since the making the Statute 29 Car. 2. before- mentioned, there 
have been ſome Caſes concerning the Manner and Number of the 
lubſcribing Witneſles. * 5 8 | 
The Teſtator deſired the Witneſſes to go into another Room Sire v. Glaſexck, 
about ſeven Yards diſtant from the Room where he lay, in which 2 Salk. 688. 
Room there was a Window broken, thro' which the Teſtator might 
ſee the Witneſles ſubſcribe their Names: Adjudged that ſuch Subſcrip- 
tion was in his Preſence if he might ſee them, and that it was not ne- 
ellary he ſhould be in the fame Room where they were. 
A Will was. ſubſcribed by three Witneſſes, but not at the ſame 2 Chanc. Rep. 109. 
Time, but at ſeveral Times, at the Requeſt of the Teſtator, the 
Witneſles being never together at the ſame Time ; and this was ad- 
Jiged a good Will within the Statute. 
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Of the Forms of Teſtaments. : Parr Iv. 


Tra verſus Libb, 


1 Shower 68. 


3 Mod. 262. 8. G. 


Two Witneſſes ſubſcribed a Will of Lands, and about a Year af. 
terwards the Teſtator made a Cogicil, which was ſubſeribed b 
Two Witneſſes, of which one of them was a Wimeſs to the Ni,. 
and the other was a New Vitneß, and in this Codicil the Will 
was recited and confirmed, and ſome new Legacies given: The 
Queſtion was, whether this New Witneſs to the Codicil Who never 
ſaw the Teſtator ſubſcribe his Will, ſhould be a Third Witneſs to 


make the Will good, becauſe (as it was inſiſted) the Will and Co. 


dicil, tho' written in diſtin& Papers, made but one Will; and if. but 
one Will, then there were Three diftin& Witneſſes to it; but adjudg- 
ed that the Subſcribing the Codicil was not a Subſcribing the Will, 
therefore it was void for Want of Three Witneſſes, as required by 
the Statute. | 13 EE 
There were four Witneſſes to a Will of Lands, One of them was 
gone beyond Sea, 'Two ſwore they faw the Will executed by the 
Teſtatrix, and that they ſubſcribed the ſame in her Preſence, the 
'Third ſwore that he ſubſcribed the Will as a Witneſs in the ſame 


Room, and at the Requeſt of the Teſtatrix. 


Lord Chancellor, The proper Way of examining a Witneſs. to 
prove a Will as to Lands 1s, that the Witneſs ſhould not only. prove 
the executing the Will by the Teſtator, and his own ſubſcribing it in 
the Teſtator's Preſence, but likewiſe that the Reſt of the Witneſſes 
ſubſcribed their Names in the Preſence of the Teſtator, and then one 
Witneſs proves the full Execution of a Will. The bare ſubſcribing 
the Will by the Witneſs in the ſame Room, does not neceſſarily imply 
it to be in the Teſtator's Preſence: For it might be in a Corner of 
the Room in a clandeſtine fraudulent Way ; and then it would not be 


a Subſcribing by the Witneſs in the Teſtator's Preſence, merely be- 
cauſe in the ſame Room; but here it being ſworn by the Witneſs, 


that he ſubſcribed the Will at the Requeſt of the Teſtatrix, and in the 
ſame Room; this could not be fraudulent, and was therefore well 
enough. And the Will was declared to be good. Longford v. Eyre, 
I Will. Rep. 7410. 1 680 
Anthony Springet being intitled to two Thirds of certain Copyhold 
Lands, and William Springet his Brother being intitled to the other 
Third: It was agreed that Anthony ſhould be admitted to the Whole, 
in Truſt to account to William for his Share; ſoon after Milliam pur- 


chaſed of Anthony his whole Intereſt in the Premiſſes; but to avoid 
the Charge of a Surrender, Anthony by Deed executed declared that WW 


all the ſaid Copyhold Lands belonged to his Brother William, and 
that he would at any Time ſurrender the ſame to him and his Heirs, 


as he or they ſhould appoint. 


William made his Will in Writing ſigned by himſelf, but evithout 
any Mitneſſes atteſting it, wherein was this Clauſe, © What Eſtate [ 
« have I intend to ſettle in this Manner: My Eſtate in K. which 5 
135 J. per Aunum, 128 J. at the Exchequer, c. All which I give | 
* to my Brother Mr. Anthony Springet. After his Deceaſe my Delire 
« is, that it ſhould be diſpoſed of after this Manner: To Mr. Millian 
« Tufnel, Son of S. T. Eſq; my Eſtate at K.“ "I 

No Surrender was made to the Uſe of this Will. William died 
without Iſſue, Anthony entered and deviſed the Premiſes with other 
Lands to Page, Campton and Pen, one of whom was his Heir at 
Law; no Surrender was made to the Uſe of this Will, nor were the) 
ever admitted, but on the Death of Anthony they entered; whereup® 

4 Wiilian 


ä — 8 | Hs 
part IV. Of the Forms of Teſtaments. 
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Tilliam Tufnel brought a Bill for an Account of the Rents and Profits 
of the Eſtate called K. and to have the ſame decreed to him. 
For the Plaintift was cited 2 Fern. 498, 597. 2 Lev. 91. Ibbot- 
ſou and Beckwith. Mich. 9 Geo. 2. Mr. of Ca. in Eq. 178. 
For the Defendants was cited Miller and Mohun, 21 June 1732. 
and 1 CY. 447. 1 TY | 54 N 
It was determined, that tho there was no Surrender at all, this 
will not atteſted by any Witneſſes was ſufficient to give the Truſt of 
the Copyhold to the Plaintiff, and that the Plaintiff was intitled to an 
Eſtate in Fee. Barnardiſtons Rep. fo. 9. Vide 2 Mill. Rep. 259, 
261. | 1 
J. V. conveyed Lands to Truſtees and their Heirs to the Uſe of 
them and their Heirs, in Truſt that (after ſuch Money raiſed as there- 
in mentioned) they ſhould convey the Premiſſes to J. S. his Heirs 
and Aſſigns, or to ſuch Perſon or Perſons as he or they ſhould direct. 
The Monies were raiſed, and J. S. by Will atteſted only by two 
Witneſſes, deviſed the Premiſſes to J. N. : 
05j. The Truſt being, that the Truſtees ſhould convey to ſuch 
Perſons as F. F. his Heirs or Aſſigns ſhould direct; this Will, tho 
not good by Way of Deviſe, ſhould however be effectual as an Ap- 
ointment. | WO 
; Lord Chancellor, This is no more than a common Truſt of Lands 
in Fec-{imple, (Sig.) in Truſt for F. S. his Heirs or Aſſigns, or ſuch - 
Perſon or Perſons as he or they ſhould appoint; theſe laſt Words are 2 
no more than what was implied before. A Truſt of an Inheritanſgdsne +» 
cannot be deviſed otherwiſe than by a Will atteſted by three Witneſ- 
ſes in the fame Manner as a legal Eſtate. 73 | 1 
Adjudged that the Will was void, and that the Truſtee ſhould 
convey the Premiſſes to the Heir at Law of the Teſtator. Mag ftaff 
verſus Mag flaff, 2 Mill Rep. gg. 
An Engliſhman made a Will beyond Sea of Lands in England, at- 
teſted but by two Witneſſes, the Will is void. Coppin verſus Coppin, 
2 Will. Rep. 291. | e 
In 1721 Iſaac Melle made his Will, thereby deviſing his real 
Eltate; in 1725 he intermarried, and thereupon made a Settlement 
of his real Eſtate; afterwards his Wife dying without Iſſue, he de- 
Clared in the Preſence of one Witneſs, that his Will made in 1721 
ſhould ſtand; it was held that the Will being revoked by the Settle- 
ment in 1725, the Republication of it being only in the Preſence of 
one Witneſs, could ſignify nothing. Barn. Rep. fo. 189. 3 
By the Statute 4 0 5 Aung, tis enacted, that all ſuch Witneſſes 4 & 5 Anna, c. 14. 
Who are allowed to be good on Trials at Law, ſhall be good Wit- 
neſſes to prove any nuncupative Mill, or any Thing relating to it. 
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H. XXV. Of the particular Forms of Teſtaments. 


I. So many particular Forms, as Kinds of Teſtaments. 
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| HE (1) particular Forms of Teſtaments be no fewer in 

Number, than are the ſeveral Kinds of Teſtaments : For 
every Kind hath his particular Form, by the which 1t differeth from L. Julianus h. ſi quis 
the reſt © | = ff. ad exhibendum. 


4 U The 


— — << Ee FE OS IS I en IE Int OE ry — —— — — 5 . 2 — 
DIRE ̃ ̃ —. — — YE IT IBID III oa age, on. Ä I n þ GASES 
by WED — 5 * 2 C ——= "I OD Poa agree, EIS ? ILSS Cen 6's — 2 mY S 3 Raz — 


— 
—— 


7 
. « 
1 
1 1 a * 
— — — a —.— — rage — ne te 2 — ä —— ——— —— ———————————————————— — - — hon —— ———ñññññññññ— — — — — 
2 5 Che 2 Ir * — — 3 — —.— N R N ETC 2 2 7 CIC AR TIER, NS Is" — EIT IT r - — - £ . — — - - — * —— — — — — — — — — —— — 

BER: r * » 8 Pan. r be: Loh — 8 2 CCCP NIN 8 Ys _— IS B 2 0 5 — . CCC ˙ -A e l —ç 5 3 > — 2 nt 2 —˙—— —— 82 — — THF — — — — — — 

E r - ng 0h 3 — 3 — — 7 2 c * & 2 TTT 3 * "4 e — I ar Vane A Ha — . I Der bed: foe. — — —— 22 ee ON Ea oe e 222 ͤ ³˙ AA “ 4 5 2 n e — P — — — 2 
q + 3 Mee — 2 n my "IX WIE © 8 "ITE - 8 „ . COIN I IL ID? 4 « SEEN OD — ML =, gr I — 5 * r . af es nt og oor ue mg > wn — 2 — — Oe es EEE — n 413 E — . — — > res ua © — — —̃ — — — <> - 

bo I at = 22 n . 5 — 3 4 5 — ee = — 7 2 9 2 22 DOES GO; - n n = — A * LE 3 hey as + = „ A _ - 8 = — — — — III 

GCE ITE; ST > r — 5 3 2 ONES - r te; TENT FS, — 2 = x r 2 Jn 5 — rr — — > 1 > 4 a Es * 8 _ Can 9 oo N . 18 5 A 3 Po c er RR hay ” 
- — pg - — <<, r 3 W £5 1 * hen DEFY 4 8 8 a — IR 7 12 3 wi = | = 3 7 - a — LOGS 3 
2 7 eg, 88 = — — . 7 25 9 3 * 288 3 SEES rode — — * * EE 


— 
n 


r 
— ju —— 
8 
8 e 
ns n 
8 ag —— 
9 2 
r ee 
rr So 


r 


. . ——.. — —— D—Ä— 
- GS ee ——— — ——— 
8 A a 7 r 
R 
— . 


.. . ——— 
VCTF 
—— —r.. v —— 
Sr 


K+ 


4} MY 22 od 
— — - - < b Conn nts © 


_ . Xt IE WY 8 r —— — IO — Fs RS hb ta ti DOI DE INTE I IL - "> WIC —— — . ———— of. <a — — — 
N e d Nur 2 * - E > * —— N 5 2 * * — — - — — : — ——2 572 EI — r - — — — — — — — > — — — _—_— — . — q * 
2 z g Or Agr — * = fs q — ACIDS — — —U—ü— j 5 D — Wy — = — —— ———— Ide OL SEARS rr — ein I SEE LORIE ———— — 22 — — - l 
2 1 2 — x - 5 * * a 2 — — * * 8 np ets _ , ' pe gent 4: 7 E — oen r _ — ur >. 22 — 2 » l 2 — — - - - 
— — 7 — r * n 9 — r — — 8 gc; — nn Be — - - R * . G * * * Sr - 2 * 2 * > 
— a - — — — — 3 2 INTEL, > Jo 5 ny « 2 * Fw — * 5 * * — 8 2 2 n rr ow 44 2 wh * — — — — — — * — — ——5 5 — 4 7 — = -- 4 . . gn = . : : 
2 — — ä * — * a ahh, 2 a8 - a - 4 * 9 — r Ne A * r c — 3 ir: — — 4 - = y : . = n — ˖ : * 
PP en Ae oor ART . T . . . — R S COIN IENGTY n — . — S IL 1 PFF 0 = * 3 3 A 9 A ans athens oak arent bt" _—_ r 
* ; ; p ” L - — 3 — SP 2 2 4 e S rl irony Os A NA rn 3 trons" — — PEP 2 3 [a Xe ems _ . * 2 2 r ER. * * 7 
: wine, eo eo Wha 2 * X TIT re 44 — —— re — 5 OT SES, Er DDr 2 — 3 p 
— > N 1 — — 2. r 9 3 000000 : 2s I — 7 
* — of OO a os _—" a 20a 7 


* 5 q * TY — — * 
.. Nr p —ů — * > 


5 

Ns 
& 

[ 
4 

b 
a 
= 1. 
11 

{ 
7 
14 
1 
. 
1 . 
15 
4 
US 
i | 
| 
M 


en c l 
. — —Ü—L—UF— V— 42% —— — 
K tes Ge IORE * 


Sw ic N 
PA K 


r 
— en A 


— 


— — — ry av 
— 


* 
— 


r 6 AP A a. es 1 Pe * 8 
2 
- * * W.... a i Wk OS, 


_ 
p FO —— — nr 
a r e 


caſ. 


= — — IE 
9 — - 4» 
T OY TI - a —— — — eo) 2 reno harder 


Of the Forms. of Teſtaments. 


_ 


art IV. 


4 Supra prima parte nuncupative; ſome privile 
F. 8, 9, 10, 11, 
13, &c. 


* F. ſed cum paula- 
tim Inſtit. de teſta. 
ordin. & ibi Minſing. ment *. 


D. g. ſed cum pau- \. Firſt, 


ſomething in their ſeveral Definitions; yet now alfo it 
vain to add thereunto theſe Things following. 


Ihe ſeveral Kinds of Teſtaments are theſe ; that is to fa 
ſolemn Teſtaments, and ſome be unſolemn ; ſome written 
ged, and ſome unprivileged . Of the par. 
'> ticular Forms of every of which Kind, albeit I have already (aig 


men... | 


y, ſome be 


ſhall not be in 


tb 6. XXVI. Of the Form of a ſolemn Teſtament 


latim. 


s Auth. rogati C. de 
teſta. L. hæredes pa- 


lam ff. de teſtam. 


h L. ſingulos de teſta. 
ff. & Minſing. in d. 5. W 
ſed cum paulatim, him *. 0 


1 Menoch. de arbitr. 
Jud. q. lib.z. cent. 5. 
75. n. 23. Min- 


ſing. in d. f. ſed cum the Scal of another“. 
paulatim. 8 | 


= D. F. fed cum paulatim. 


. 


x Fodem b. & ibi 
Minſing. 


1. Divers Things ought to concur to the Form of a ſolemn T ”M 


2. No Man tied to the Obſervation of this ſolemn Form, 


IN the making of ſolemn Teſtaments, many Things are requiſite 


whereof if any one be wanting, it is not reputed a ſolemn Teſta- 


(1) It is requiſite that there be Seven Witneſſes preſent at 


the Making thereof. This is altered by the Statute 29 Car. 2. 
Secondly, They muſt all be required, neither is it ſufficient, that 


they be'preſent by Chance or unrequired *, 


. Thirdly, It is required, that every Witneſs do ſubſcribe his Name 
with his own Hand, if he can write, or elſe 'Two or 'Three others for 


h 7 


a 


. Fourthly, It is requiſite that the Teſtator do with his own Hand 
write his Name, whom he will ſhall fuccecd, and have all his 
Goods; and if he cannot write, that then he name him before thoſe 


L. jubemus L. cum W. itneſles A | 
antiquitas C. de teſta, - 
Non tamen ita neceſſaria eſt 


nominatio hæredis, ut proprio teſtatoris ore fiat, quin ſufficit fi teſtator, alio interrogante, 
an velit talem fore hæredem? reſpondeat ita. D. D. in d. I. jubemus Graſſ. Theſaur, com. op. f. Inſtitutio q. 17. 


Fifthly, It is requiſite that the Witneſſes be ſuch as are not forbid- 


6. Teſtes. Inſtitut. den to bear Teſtimony in that Behalf “. 
de teſta. ordin, | 


Sixthly, It is neceſſary that the Witneſſes do ſee and behold the 
Teſtator, and not hear him only. It is alſo neceſſary, that the 
Witneſſes do ſeal the Teſtament either with their own Seals, or with 


Finally, It is neceſſary that the Teſtament be made at one Time, 
without any Intermiſſion, except natural, ſuch as cannot be a- 


voided *. | 


A Will thus (2) made, is called a ſolemn Teſtament, which 
Form, if Men would obſerve, (but no Man is neceſſarily tied there- 


Forging of Falſe Wills, as Suppreſſing of true Wills. 


9g. XXVII. 


* Supra part. 1. f. 9. unto here in England o) it were a more ſafe Way, as well againſt the 
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6. XXVII. Of the Form of an unſolemn Teſtament. ws 
1. What is requiſite in the Making of an unſolemn Teſtament. 


* the (1) making of an unſolemn Teſtament, it is not preciſely ne- 
ceſſary to uſe any of the aforeſaid Ceremonies. This only is need- 
ful here with us in England, that the Teſtator do appoint his Execu- 
tor, and declare his Will before 'Two or Three Witneſſes, whoſe 


Teſtimony, partly by the Laws Eccleſiaſtical *, and eſpecially by the * C. cum effes c. re- 
general Cuſtom of this Realm *, is ſufficient for the Probation and =» el. 1. de teſta. 


Approbation of the ſame Will, concerning the Appointing of an Exe- ” Lids "AY 


cutor, or the Diſpoſing of Goods and Chattels 4. tum, verb. probatis 
„ | | | | | lib. 3. Provincial. 
conſtitu. Cant. tract. de repub. Ang]. lib. 3. c. 5. Peck. 9. in c. privileg. de reg. jur. 6. 1 Atque huc tendit 


quod ſcriptum reliquit Minſing. in Rub. de mil. teſta. num. 6. Videlicet, apud eas gentes quæ juris civilis obſervatione 
non tenentur (quarum Anglia eſt præcipua) jus militaris teſtamenti obtinere, ſi qua nulla propria lex extet. 


6. XXVIII. Of the Form of a written Teſtament. 


1. Divers Things conſiderable in a written Teſtament. 
2. In what Matter or Stuff the Teſtament is to be written. 

3. In what Language the Teſtament is to be written. 

4. In what Hand the Teſtament is to be written. 

5. With what Notes or Characters a Teſtament is to be written. 

6. Limitations of the former Concluſion. 


7. Of the Words and Sentences of a written Will. 
8. IFherher Witneſſes be neceſſary in a written Will. 


9. How the Witneſſes are to depoſe in proving the Mill to be writ- 
ten by the Teſtator. | e wed © oh 
10. What if the Teftament be found in the Teſtator's Cheſt. 


E have heard elſewhere, in what Caſes it is needſul that the | 

Teſtament be written *, namely, where the Teſtator doth * Supra 1. part. f. 1t. 
deviſe any Lands, Tenements, or Hereditaments *; and alſo when * Stat. H. 8. an. 32. 
the ſame ought to be written, that is to ſay, in the Life-time of the © *: 
Teſtator ; with divers other Queſtions there abſolved. Now (1) let © Eodem Stat, 
us hear of ſome other Things which may ſeem to appertain to the 
Form of a written Teſtament ; namely, In hat Matter or Stuff 
the Teſtament is to be written, in hat Language, with what 
Hand, Letters, Notes, or Characters, with what Words or Sen- 
ices; and whether it be always neceſſary that there be Witneſſes 
of a written Teſtament. 


For the (2) Matter wherein the Teſtament is written, the Law re- 


gardeth not whether it be Paper or Parchment, or other like Stuff apt 
for Writing 4 —— | d f. Nihil Inſtit. de 
3 | teda. ordi. Spec. de 
laſtr. edit. $.8. n. 21. Sed quid ſi quis ſeripſerit voluntatem ſuam in pulvere? numquid valebit teſtamentum ut ſcrip- 
tum ? Et videtur quod fic per L. milites. C. de teſta. Hoc uno ſubaudito, nimirum noſtratium teſtamenta, omni immu- 
"tate, atque adeo jure militari gaudere, ut ſcriptum reliquit D. Smitheus tract. de repub. Angl. lib. 3. cap. 7. Contra- 
zun tamen, ſeilicet non valere hujuſmodi teſt. tanquam in ſcriptis conditum, exiſtimo: ſaltem ad effectum illum, de quo 
* mentio in d. flat. H. 8. an. 32. cap. 1. id quod ex mente illius ſtatuti facile colligere licet. Et huc pertinet quod 


ptum reliquit. Molun. in L. 1. 9. eodem. ff. de verb. ob. n. 9. 
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ſtinianiſtæ procede- 


 hzred. inſtituend. 


de quibus Vaſy. de Means, yet if that Writing were but a Draught, or Preparation to 
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Part IV. 


Of the | Forms of Teftaments. 


* Minſing. in d. ſj. Neither is it material in what (3) Language the fame be Writ- 


1 : 
* 
* 
3 
4 F 1 — * 
Ml 2 4 Mr — 3 tt 


2 


. ten, either Latin, Freuch, or any other Tongue. 6 
Bovey verſus Smith, The Teftatrix lived in Holland, and made her Will in Darch 
1 Vernon 144 by Which ſhe deviſed her Houſes in Chelſea, which ſhe purchaſed | 
with her Capital, to I. B. and to other 'Truſtees and their Heirs 

in Truſt for her four Daughters and their Children : If it had | tag 

Iſue inflead of Children, it would have carried the Inheritance; ang 

it may be the Cuſtom in Holland, that by thoſe Words the Inheri- 

tance will paſs there: To which it was anſwered, that though the 

Will was in Dutch, and admitting thoſe Words would paſs an In- 

| heritance in Hollaud, yet a Will whereſoever tis made muſt be ſuch 

as would paſs an Inheritance by the Laws of this Realm; and fo it 

hath been reſolved in the Caſe of Latin Wills. ie 3 

For the (4) Haud or Letters wherewith the Teſtament is written, 
the Law is indifferent whether it be Secretary Hand, Roman Hand, 
Court-Hand, or any other Hand, either fair, or otherwiſe ; ſo the 


f DD. in L. i | 
Mags he tell. fame may be read and underſtood *. | 


3 For the (5) Notes or Characters, tis not material whether the 
5 Hoc intelligant Ju- ſame be uſual or unaccuſtomed 2. Uſual or accuſtomed Notes be 


re jure gentium quo theſe, xx g. for twenty Shillings, Cl J for a hundred and fifty Pounds, 
nos utimur. Nam ju- 1590. for a Thouſaud five hundred fourſcore and ten, with fuch like, 


Sies fin non po. Whereof I might bring infinite Examples. Unaccuſtomed Notes and 


teſt per notas aut Characters be, as when the Teſtator doth uſe the Figure (1) inſtead 


Zypheras inuſitatas, | i 24. 3 . 
1 of the Letter (A,) the Figure (2) inſtead of the Letter (B,) the Fi 


Angel. & alii in L. gure (3) inſtead of (C,) &c. or perhaps ſome other more ſtrange Cha- 
quoties f. 1. ff. de racters than theſe in place of Letters. Howbeit, (6) if the Cha- 
eee e I eo racters be ſuch as the ſame cannot be read or underſtood, the Teſta- 
bus exceptis, veluti ment is as if it were not written“; or if they may be read or under- 


in teſtamen to militis, ſtood, either by the ſame, or by ſome other Writing, or by any other 
ad pias cauſas, &c. 


ſucceſſ. creat. * 7 the Teſtament, and not the Teſtament it ſelf, it is without any Force. 
§. 15. requiſit. 16. | | | | | | | 3 

Tiraquel. de privileg. piæ cauſæ, c. 13. Graff. Theſaur. com. op. 5. teſta. q. 10. h L. 1. ff. 1. fit Tabul. teſla, 
Vaſq. d. requiſit. 16. i L. ex ea ſcriptura, ff. de teſta. L. fidei commiſſ. F. 1. de leg. 3. 


M. M. by a Codicil to her laſt Will gave ſeveral Legacies, ſome 
of which were wrote ſo blindly, (ſeeming to have been altered) that 
it was difficult if not impoſſible to read them, or to diſtinguiſh what 
the Legacies were; particularly in one Place, whether 100 J. or 300! 

was meant. In Chancery, it was referred to a Maſter to examine and 
ſee what thoſe Legacies were, and he to be aſſiſted by ſuch as were 
skilled in the Art of Writing. Maſters v. Maſters, 1 Williams 421. 
IWords (7) and Sentences are not required for the Form of a Te- 
ſtament, but for the expreſſing the Will and Meaning of the Teſta- 

I. quoniam indig- tor *; and therefore, if the Writer by Error omit ſome Words, 
num, Cee tete Mo- whereby the Senſe is unperfect; as for Example; the Notary doth 
in. in L. 1. F. eo- | 5 a ; Teſt 
dem ff. de verb. ob. Write thus, (I make my Wife my of this my laſt Will and Tels 
n. g. in fin. ment (leaving out this Word Executor). In this Caſe the Error ot 
: 2 Errore, C. de the Writer ought not to prevail againſt the Truth of the Teſtament : 
m— For the Law preſumeth that more was ſpoken, though lefs was Wiit⸗ 
P. I. Errore. Ita ten”; much leſs ought it to be prejudicial to the Teſtament, where 
ut in hoc exenpl9 jnſtead of the Words omitted, other Words of the ſame Senſe to fucn 

. L 4 n . . hat in 
ua probatio quod Purpoſe are uſed and expreſſed ®. For Example; Suppoſe t 
Trib? erraverat, vel 3 | | the 
quod teſtator omnia | | 


nuncupaverat, cum lex ipſa fit- loco probationis. Sich. in d. L. Errore. Attamen neceſſe eſt probare mulierem ilam 
elle teſtatoris uxorem, quam vult eſſe ſuam executricem. Jaſ. in d. L. in fin. a L. quoniam. C. d. teſtam. 


— — — 8 


—— , 77 — 


. 


Part IV. Of the Forms of Teftaments. a | ” 5 


the Teſtament it is written, that the Teſtator doth bequeath ſuch 
Lands to ſuch Perſon, to have and to hold, to him and to his Afligns, 
or evermore. Howlſoever, in this Device there is not any Mention 
of Heirs, without which Word an Eſtate of Inheritance cannot paſs, 
by any Deed or Gift made whiles a Man yet liveth; yet becauſe in 
f eſtaments, the Will and the Intent of the Teſtator is preferred be- 
fre formal or preſcript Words, an Eſtate of Inheritance doth thereby 


iſs, as if he had made expreſs Mention of his Heirs *. Other Ex- » Supra eadem part. 


amples to the ſame Effect are extant in other Places of this Book, $: 4. 
which to repeat were ſuperfluous. N 
Concerning the laſt Queſtion, 278. Whether (8) it be neceſſary that 
there be Witneſſes of a written Will? This is the Anſwer, That if 
it be certain and undoubred, that the Teſtament is written or ſub- 
ſeribed with. the Teſtator's own Hand; in this Caſe the Teſtimony of 
Witneſſes is not neceflary”. But if it be donbrful, whether the Te- “. Auth. quod "- 
ſtament were written or ſubſcribed by the Teſtator ; in this Caſe the bi. fo. dike. de 2 
Teſtimony of Witneſſes is neceſſary, to confirm the ſame to be the te teſtandi. tit. a. c. 2. 
| "Teftator's own Hand, This is altered by the Statute 29 Car. 2. in Pw Maſcard. de 
; 1 . | probat. verb. teſtam. 
cap. 3. by which tis enacted, That all Deviſes of Lands, &c. ſhall cond. 1352. n. 60, 
be in Writing, and figned by the Teftator, or by ſome other by his cc. : 
Direftion, aud in bis Preſence, and ſubſcribed in his Preſence by 7 N 
three or four Witneſſes, or elſe ſhall be void; therefore (9) 'tis not & demon. Alex. con- 
ſufficient for the Witneſſes to ſay this is the Teſtator's own Hand, for 5. 76. vol. 3-1-2. 3. 
: 1 1 PH „ Pariſ. conſil. 19. vol. 
we know his Hand ©; neither is it ſufficient to bring forth other Wri- z. n. 26. Covar. in 
tings of the known Hand'of the Teſtator, and. fo prove the Will to e. cum tibi de teſta. 
be written or ſubſcribed by the Teſtator, by comparing ſuch Wri- Wo, 
tings with the Teſtament *. For the Witnefles may be deceived (the quod fine. Alex. de 
Veſtator's Hand being eaſy to be counterfcited,) and therefore Proof bonſil. 76. n. 314. 


| 3 | ü : I Menoch. d bitr. 
oy Similitude of Hands is not a full Proof*, ſaving in thoſe Courts fad. d. lib 2. cat 


actes Jud. d. lib. 2. caſ. 
where the Cuſtom doth approve ſuch "Teſtimony for a full Proof, 114. n. 22. Afflict. 


or Wien the Teſtament is to be proved in vulgar Form: Neverthe- . 1 
lels in this Caſe Where it is doubtful, whether the Teſtator did write quod fine. Alex. d. 
or ſubleride the Teſtament, if the Witneſſes do depoſe that they did <onfil. 76. vol. 3. 


5 | W Ro a” lolin. in addit. ad. 
lee the Teſtator write or ſubſcribe the Teſtament, and know the prong RAG ” i Mi 


{ame to be his Hand, or elſe that they did hear the Teſtator con- vol. 7. 


eſs, that he had made his Teſtament. or that the ſame was in the Bar. & alli in L. 


= . admonendi, ff. de jure 
Hands of ſuch a Perſon“; or if the "Teſtament were ſound in the jur. Amie. deciſ. 181. 


Teſtator's Cheſt amongſt his other Writings. In theſe Cafes the Maſcard. tract. de 
Proof made by comparing of Hands, albeit the Teſtament be to be Pigbat. werb. compa- 


ratio. 


proved in Form of I. aw, is a full and ſufficient Proof. Or if there * Veftrius pract. cur. 
be none of theſe Helps by likely Circumſtances, yet if on the con- Rem lib. 6. c. 1. 


4 3 * Sichard. ind. Auth, 
trary there be no Suſpicion of Fraud, or Fear of Subornation, I am of Alex. de confi. 6- 


their Opinion who do hold, that the circumſpect Judge may allow the & confil. 1 23, vol. 1. 

Proof, made by comparing of Hands, for a full Proof. But then alſo 7.8 1. & alf 
the Writings ſo found in the Teſtator's Cheſt, muſt be ſo written, as it 

may appear not to he a Draught or Preparation of a Will, but the ff de cond. & de- 

Teſtament it ſelfb. What if the Teſtator ſhall acknowledge, that his 3 N 


Teſtament teſte Graff, Theſau- 


ſtituti 8 . . | ra. com. op. F. In- 

ao, q. 16. n. 1. & F. teſtim. q. 16. in fin. 2 Natta. in Auth. quod fine. Graff. Theſaur. com. op. F. teſtim. 
ky 52 in fin. Maſcard. de probat. ver. teſtim. concluſ. 13 5 2. n. 66. * Alex. conſil. 114. vol. 7. n. 4, 5. Natta 
G1 Nw: quod fine. & Graſſ. Theſaur. com. op. $. Inſtitutio q. 16. n. 6. Dec. conſil. 219. in fin. Socin. con- 
Maſcardo,” 4. & hanc opinionem non ego falſam cum Molineo, imo communem cum Alex. periculoſam tamen cum 


were; ideoque in arbitrio judicis poſitam eſſe cum Decio ſentio. > Bar. in d. L. quoties, F. 1. ff. de hæred. 


mater Maſcard. d. concl. 1352. n. 63. Non tamen opus eſſe puto, obſervari illa requiſita, de quibus in d. Auth. 
ez 


videlicet diet expreflionem, extenſam ſcriptionem, liberorum nominationem, &c. Quorum fine obſerva- 
ter liberos, nec ad pias cauſas teſtamentum valet, etiamfi conſtet de manu teſlatoris: Nam iſta requiſita 


4 X inducta 


Lone, nec in 


in L. ſi ita ſcripſero 
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Jugs fore à jure 1 chament is contained in a Schedule or Writing, which he left in the 
civili, nec fant fub- Cuſtody of ſuch a Man. Now if that Man bring forth a Schedule 
lata jure canonico, ut and ufon his Oath depoſe that to be the fame Writing which the Te. 


author eſt Everard. 
Verum autem, in- 


ſpecto jure gentium, Ceaſed's Will; without any further comparing of Hands? As the Cafe 


quo jure nos Angl. js propounded. the Proof is ſuſhcient without comparin 
haud. aliter ac Ro- OOTY > P P 8 of Hands 1 


mani milites, libere But if the Teſtator had ſaid, that the Schedule or Will was written 


fruimur, non eſt ne. with his own Hand, then the aforeſaid Proof is not ſufficient without 


ceſſaria vel diet ex- J i+ 4 | ; N ++ | 
K Comparation, whereby it © may appear to have been written by the 


ſcriptio, &c. Illud Teſtator; for in ſaying, that the Schedule which he left with ſuch 
ſolum exigitur, ut a Perſon, containing his Will, is of his own Hand-writing, it ſeem. 
conſiet {cripruram eth, that the Teſtator did not repoſe ſuch Truſt in that Man, as that 


manu teſtatoris exa- 


ratam ſuiſſe, vel ſub- his Teſtimony alone ſhould ſuffice, unleſs alſo it did appear, that the 
ſcriptam fine alia Schedule which ſhould be brought forth was written by the Teſtator; 


ſol | It it 7 2 — — 75 . . 
Jam tamen hujufmo. which in the former Caſe is not neceſſary, where it is referred to the 


di ſcriptura non fit ſole Credit of the Witneſs, with whom the Writing was left *, 
præparatio ad teſtan- | TR wh | 

dum, fed ipſa depoſitio, ut alias ſupradictum eſt, & infra dicendum part. 7, $. 13. in fin. Alex. conſil. 196, 
vol. 5. n. 3. Lud. Zunt. pro uxore, fol. 24. n. 88. Hyero. Pantiſhmant. lib. 2. q. 2. n. 53. 4 Aſtrenſ. in I. 
hæredes palam. ff. de teſta. n. 2. Zunt. & Pantiſh, ubi ſupra. © L. Theopompus F. de dote pra. leg. probatur, 
quod dicto unius ſtat ex voluntate teſtatoris. Fs | | | 


But what if (10) the Teſtament be found in the Teſtator's Cheſt, 
or ſafely kept amoneſt other Writings ; which Teſtament is neither 
written by the Teſtator, nor by him ſubſcribed, but altogether of 


' Jaſ. in d. Auth. Will and "Teſtament of the Deceaſed, or not? It ſhall not, un- 
quod fine, C. de teſta. 


Jul. Clar. f. teſlim. leſs it be proved, that the ſame was written by the Commandment of 
p. 41. n. 5. ubi di- the Teſtator é, or unleſs it be ſealed with the Scal of the Teſtator b? 


cunt hanc opinionem 

eſſe communem Menoch. lib. 4. præf. 17. n. 1. r jaſ. in d. Auth. Maſcard. de probat. d. concluſ. 1353. n. 67. 
k C. 2. de fide Inſtr. extr. Et licet Decius ibidem teneat contrarium, niſi Sigillatione accedat etiam ſubſeriptio: Quia 
tamen hæc opinio fundata eſt in ſolennitate juris civilis, nobis jus gentium attendentibus, opinor hanc Decii ſententiam 
non audiendam fore in foro noſtro. .- e „ | | | Os 


„ 
o 


a . 


F. XXIX. Ot the Form of a nuncupative Teſtament, 


See 1 Part, Chap. 12. 


1. Of the Form of Words in a nuncupative Teſtament. 

2. Obſcurity and Ambiguity to be avoided. e 

3. Obſcurity, hat it is, and how it may be avoided ? 

4. Ambiguity, what, and how it may be avoided? 

5. The Diperence betwixt Obſcurity and Ambiguity. 

6. Mils favourably interpreted. | 
7. In Contratts, literpretation-is to be made againſt the Party. 


N the Making of a nuncupative Will or Teſtament, this is chiefy 
to be obſerved, That the Teſtator do name his Executor, and 
declare his Mind by Words of Mouth, without Writing, before 


. fin int de Wineſſes b. As (1) for any preciſe Form of Words, none is requi- 
L 5 1 Urn. 5 b n 3 7 
hoc inter $ per nun. red, neither is it material whether the Teſtator do ſpeak properly, 


cupationem. C. eo- Or unproperly ©; fo that his Meaning doa ppear, as hath been hereto- 


dem tit. numerum fore confirmed by divers Examples . But it is not ſufficient for the 
tamen ſeptenarium 


teitium de quo in I'eſtator to leave a Sound in the Ears of the Witneſſes, unleſs he do 
d. 5. ye eſſe neceſſa- leave forme Underſtanding alfo of his Will and Meaning “. 

rium ſupra diximus. To 8 : 3 

# Molincus, in L. 1. $. eodem ff. de verb. ob. n. 8. in fin. L. quoniam indignum de teſta. Supra eadem 
Part. h. a L. fed & ſi F proſcribere. de Inſtit. action. L. ætate, nihil de inter. action. ff. 


; And 


ſtator left in his Cuſtody, Whether is this a ſufficient Proof of the De- 


another Man's Hand, Whether ſhall this Writing prevail as the laſt 


—_—_— 
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part V. Of the Forms of Teſtaments. 
Ajd although in written Teſtaments, it be alſo required that the 

words and Sentences be fuch as thereby the Teſtators Meaning 

may appear® ; yet more ſpecially it is required in a nuncupative Te- Supra F. prox. 
ment, for more Supply may be made in written Teſtaments than Præceden. 

ean be made in nuncupative Teſtaments, concerning the Teſtators 
Meaning. 3 17 0 
: Wherefore (2) that the Teſtator may the better perform this 


Thing, and that his Meaning may be better underſtood, he muſt as 
much as he can avoid Ohſcurity and Ambignity ?. 


Auth. quod ſine C. 
e teſta. 8 


* 


De obſcuro & am- 
8 biguo vide Spiegel. 
| Lexic. verb. ambig. & verb. obſcurum. 


Obſcurity (3) is avoided by ſpeaking plainly ; for an obſcure 

Speech is that which either cannot be underſtood at all, or very 

hardly, by Reaſon of the Darkneſs thereof, or want of the Light of 
plain Utterance 4. i 5 1 Spiegel. Lexic, 
| verb. obſcurum Cagnol. in L. femper de reg. jur. fl. 


Ambiguity (4) is avoided by ſpeaking fimply and certainly; for an 
ambiguous Speech is that which yieldeth divers Senſes to the Hearer, 
who remaineth doubtful in whether Senſe the Speaker is to be un- 
derſtood.. 

The (5) Difference betwixt Obſcurity and Ambiguity is this. By 
Oiſcurity, the Hearer is made like to him which walketh in a dark 
place, not knowing where the Way lieth; whether on the right 
Hand, or on the left, before him, or behind him; or whether he be 
in the Way, or out of the Way. Py Ambiguity, the Hearer is made 
like unto him, who walketh in the Light, meeteth with two or three 
\Vays, and knoweth not which Way to take, nor which of thoſe 


ways leadeth to that Place where he ought to go; both of them are 
to be avoided. 


r Spiegel. & Cagnol. 
ubi ſupra. 


AZaſius in L. vete- 


. ribus ff. de pactis. 
Spiegel. & Cagnol. ubi ſupra. Fateor tamen alias ab aliis differentias excogitari, & quandoque etiam confundi. 


before the Stat. 29 Car. 2. it was neceſſary to put a nuncupative Fitz. Exor. 2. 
Will in Writing, and to prove it; for the Executor could bring no 
Action unleſs the Will was written and proved by a Witneſs, and un- 


der the Seal of the Ordinary; but the Seal of the Teſtator was not 
neceſlary. 5 | 


An Adminiſtrator exhibited a Bill to have a Diſcovery and an Ac- Verben v. Brewin, | 


count of the Inteſtate's Eſtate; the Defendant pleaded, that the ſup- . 
poſed Inteſtate made a nuncupatioe Mill, and T. S. Executor, and 
inliſted that he was not accountable to any other Perſon; but decreed 

that a nuncupative Will before Probate was not pleadable to an Ad- 

miniſtrator. | 

By the Statute 29 Car. 2. tis enacted, That a nuncupative Mill 29 Car. 2. c. 3. 

Hall not be good exceeding 30 I. unleſs proved by three Witneſſes, 

who zwere preſent at the Making thereof; nor unleſs it was made 

in the Time of the laſt Sickneſs of the Deceaſed, or in his Houſe, or 

where he had been reſident for ten Days before, unleſs it be com- 

mitted to Writing within ſix Days after the Making ; neither ſhall 

avy Letters teſtamentary, or Probate of ſuch Will paſs the Seal 

F any Court, till fourteen Days after the Deceaſe of the Teſtator, 


"or witil Proceſs hath iſſued to call in the Widow er next of Kin 
70 Conteſt it. | | 
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By the ſame Statute it is enacted, That no Vill in Writing concern. 
ing any perſonal Eſtate ſhall be 7 or any Clauſe therein alter. 
ed by any Words cr Will by Mord of Mouth, except the ſame be Put 
in Writing in the Life-time of the Teftator, and read to and appro 
ved by him, and all that proved by three Witneſſes. 
$taniwelÞs Caſe, Since this Statute the Teſtator by his Will in Writing made his 
Raym. 354. Wife Executrix and reſiduary Legatee ; but ſhe dying in his Life- 
time, he made a Coaicil by Word of Mouth, by which he deviſed 
to George Robinſon all which he had given in his Mill to his Wife . 
this was adjudged by the Delegates to be a good nuncupative Codi- 
cil, and quaſi a new Will for ſo much as he had given to his Wife: 
and as to that Maiter it was no Manner of Alteration of the Will 
in Writing, becauſe in Law there was no ſuch Will, for the Opera- 
tion of it was determined by the Death of the Wife, in the Life of the 
Teſtator her Husband; fo that as to the Reſiduum deviſed to her, i 
was utterly void. 
Though (6) the Law hath provided favourable Interpretations, 
to ſuſtain the Teſtament where the Depoſition is obſcure, ambigy- 
L. in teſtamentis de OUS, or Uncertain *, contrary to the (7) Nature of Contracts, where 
reg. jur. ff. & DD. he that ſpeaketh obſcurely or ambiguouſly, is ſaid to ſpeak at his 
. own Peril, and that ſuch his Speeches are to be taken ſtrongly a- 
r I. veteribus ff. de gainſt himſelf * : Nevertheleſs how favourable ſoever the Law be to- 
pactis. wards dead Men's Wills, the Lawyers are not ſo favourable to their 
Clients; and therefore if it were but to avoid long and coſtly Suits, 
it is meet that the Teſtator utter his Mind, as plainly and certainly 
as he can. 5 


6. XXX. Of the particular Forms of other Teſtaments 
| of Lat Wok 


Cn the Forms of Teſtaments privileged, or not privi- 

leged, or of other Kinds of Wills, as of Codicils, or of 

Gifts in Caſe of Death, I refer the Reader to thoſe Places where 

* Supra 1 part. $. ſpecial Mention is made of every of them, and of their Differences 
5, 6, 7, &c. of Forms *. : 

And chiefly concerning the Forms of Legacies, I wiſh the Read- 

er to peruſe the manifold Forms of making an Executor: For as! 

7 Supra eadem part. have often ſaid , by underſtanding after how many Sorts an Executor 

* n. 18. cum. may be appointed, it is an eaſy Matter to collect how diverſly a Le- 

gacy may be left alſo. 


part V. 


ie 


P E R 8 ON 
XECUTOR 


OF A 


D . = Ne — 2 - - _ 2 = 7 — 
NE . ES . > : 5 - DE: 
Wann WEIS 3 a Rot — — : 
2 = 7 2 St W. * 8 * I er 
N _ * — 


1 5 
1 


TESTAMENT 


| ; 3 is capable of a 
b 


The Fifth Part. 


* Era 
FFF... 3 


— 
> ACK 
* . 
bs WR — 
— 
x IT 


r 


DEE . EI BT EE IS I ER URL ITT — 
Ar . ͤͤ22 ¼ᷣͤ? . T—J— eee 


1. Eeery one may be Executor which is not forbidden. 
2. The Teſtator may omit or exclude his own Child, aud make 
others Executors. © | | . 

3. The Teſtator may make Executors either Bondmen or Free. 

4. Not only Laymen, but Clerks alſo may be made Executors. 

5. Women as well as Men may be Executors. Dh 

6. Iifants as well as thoſe of full Age may be made Executors. 
7. The Teſtator may make his Executors either known or un- 
known Perſons. EEE TE 

8. 3 Teftator may appoint Executor either his Creditor or his 

ebtor. . . 


9. The Teſtator may appoint Executors either one Perſon, er 


N the fifth principal Part of this teſtamentary Treatiſe is de- 
clared, what Perſons may be appointed Executors, and are ca- 
pable of a Legacy; and what Perſons are incapable of an Exe- 

cutorſhip or Legacy. 


7 Wherein, 
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| : . j g — 
N Wherein, foraſmuch as the Law doth give Liberty to the Teſtator 

2 Tit. de her. inſtit. 2 -1] be his R and likew; Or 
I. 2. Inflitu. in to appoint whom he will to be his Executor, and likewiſe to give 


princ. Benedict. de Legacies to whom he will, certain Perſons excepted ® ; this ma 


Capra. Tract. regul. #Y ſon ma 
Sl. verb erden. delivered for a Rule, That (1) every Per y be an ben 


tor. and is capable of a Legacy, ſaving ſuch as are forbidden. 
> 5. legati. Inſtit. de what Perſons thoſe be which are forbidden, ſhall ſtraightway be 


lega. : 1 : 
9 in d. tit. ſhewed, after the View of the Greatneſs of the Teſtator's Liberty in 


de her. inſtit. in appointing his Executors. | 
prin. pra. Petr. de "I 
Ferrar. in forma libelli ad redden. ration, tutel. $. ad executores, n. 1. 


Firſt, it is to be underſtopd (2) that this Liberty of the Teſtator; 
ſo large and ample, that albeit the Teſtator have Children of his own 
naturally and lawfully begotten; yet by the Laws and Cuſtoms, gf 

: this Realm he may appoint others to be his Executors, ſecretly omit. 
« Brad. de conſuet. ting, or openly excluding, his own Children ©. 
. 1 nes uk Angl. I. 3. c. 7. Unde perſpicuum eſt, nullum fere uſum apud nos manere hujuſmodi titulo. 


rum juris civilis, viz. de exhzredac. liberorum, 1. 2. Inſtitut. de lib. & poſthu. hzr. inſtituend. vel exhæred. ff. & dt 
inoffic. teſt. ff. Inſtit. &c. una cum pluribus alijs ejuſd. farinæ cum titulis, cum legibus. 


Secondly, ( 3) The Teſtator hath Liberty to appoint Executors, not 
© Libr. Inftit. tit. de only thoſe which be free, but alſo Bondmen or Villains“, either his 
hzred. inſtituend. in own Villain, or the Villain of another . And if the Teſtator do 


Flags l = make his own Villain Executor, he doth manumit, or deliver hi 


Brook Abridg. tit. Villain, from Bondage *. And if another's Villain be made Executor, 
Villein, n. 68. Et ſuch Villain may as Executor have Action againſt his own Lord, in 


_— kat akon caſe he were indebted to the Teſtator * ; becauſe he ſhall not recover 
non poteſt executor, the Debt to his own Uſe, but to the Uſe of the Teſtator *. 
ut per Bald. in L. id 1 3 | | 
quod C. de Epiſcopis & cler. n. 3. tamen jure quo nos utimur, inſtitui poſſunt ſervi noſtrates executores, ut per Little 
ton & Brook ubi ſupra. Quinimo eodem jure civili ſervus conſtitni poteſt nudus executor. Jo. de Can. Trad. de exec, 
ult. volunt. part. 1. q. 3. n. 47. f D. tit. de hæred. inſtit. in prin. =. Jo. de Platea in d. tit. in prin 
* Littl. tit. Villenage, fol. 40. Brook tit. Villein, n. 68. i Litt]. ubi ſupra, & nota, quod non obtinet jus 
civile, quo ſervus alienus inſtit. acquirat domino. F. alien. Inſtit. de hæred. inſtit. | 


* 


Thirdly, (4) The Teſtator hath Liberty to appoint his Executor 


Imo etiam reli- not only Laymen, but Clerks alſo “. 
gioſos, obtenta li- | | 


centia, Fitz. tit. execut. n. 47. Brook eod. tit. n. 68, 77. 


Fourchly, (5) The Teſtator may make Executors not only Men, 
1 Covar. in c. tua de but alſo Women , either ſingle, or married ”. But when a Woman 
teſta. extr. Et eſt js made ſole Exccutrix, and ſhe taketh a Husband, whether the Huſ- 
ns OP band alone may releaſe any Debt due to the Deceaſed, hath. been a 


Peckius de teſta. con- ; | - by 
jug. I. 1. c.20. great Queſtion in former Ages amongſt the Learned in the Laws of 


KG * ra 1 c. this Land, by whom it hath been ſtrongly argued pro & contra; but 
Erccutr. now at laſt it ſeemeth to be without Queſtion, that the Releaſe of the 


n Vide relationes Husband in ſuch a Caſe is good *. 
Roberti Keilwey in- : 10 
ter caſus incert. temporis, fol. 122. o PD. Coke, 1. 5. Relat. in Ruſſel's Caſe, paulo ante finem, Fitz. Abridg. 


tit. Executor, n. 23, 30. Brook eod. tit. n. 147, 151,152. Vide, part 6. $. 3. n. 17. 


Fifthly, (6) The Teſtator hath Power to appoint Executors not 
» Brook Abridg. tit. Only Perſons of full Age, but alſo Infants ?; and the Act done by the 
ren u 6. Infant as Executor, as the Releaſing of the Debt due to the Teſtator 


coverture, n. 86. 3 . . . 4 {ite 

4 Brook ubi ſupra & or, the Selling or Diſtributing of the Teſtator's Goods, is ſaid to be ſuf- 

ic non Tecpit Juris ficient in Law a. Which is to be underſtood, upon true Payment 
11s , A” — 5 n ; 

minor 17 annis non and Satisfaction of the Due to the Deceaſed, made to the Executor 5 

admittitur execut 1 Minority; 


part Vo Who may be Executors and: Legataries. 


Prey 


FT 


Minority; for then he may acquit and diſcharge the Debtor for fo 
much as he doth receive; for therein he doth perform the Office 

and Duty of an Executor, which he is inabled to do; and ſo do- 

ing, his Act ſhall bind him". But if he ſhall releaſe without Sa-: P. Coke, I. 5.Re- 
tisfaction, this Act is not according to the Office and Duty of an Prey « 8 
Executor ; and therefore being without the Compaſs of his Office : 

and Duty, ſhall not bind or bar him from Recovery thereof; for : 
if it ſhould, then ſhould it be a Decaftaoit *, and charge the Minor + P. Coke d. loco, 
out of his own proper Goods, which cannot be by Law; for a Child ubi pluribus aliis non 
may better his Eſtate, but not make it worſe *, by contracting with, ngumench, uc ken. 


LA | 5 argumentis huc ten- 
or acquitting of another Perſon. dentibus. 


; ; 5 : 1 . | t Namque placuit, 
meliorem quidem conditionem licere pupillis facere, deteriorem vero non. Inſt. tit. de au&. Tut. in princ. 


"Tis lawful for an Infant Executor to fell the Goods of the Teſta- Kit vert. Barb, 


tor, becauſe he is bound to pay his Debts; and as his Sale is good Chile vet Ws, 
and ſhall bind him, fo is the Sale of any other Perſon by his Appoint- Cro. Eli. 254. 
ment and Conſent, if tis not to his Prejudice; and he who afliſts him 

in ſuch Sale, ſhall not be accounted an Adminiſtrator, but as a Ser- 

yant to the Infant. 


As to Releaſes made by an Infant Executor, if they amount to a vg e 
Decafiavit they are void, for he ſhall receive no Prejudice by his Keilw. 52. 4 Leon. 
Folly whilſt under Age; and certainly tis an Act of Folly for an In- 210. RufePs Caſe, 


fant to give a Releaſe without any Conſideration. 94 * 5 Rep. 
Three Executors, one was an Infant who received 50 J. on a Bond 1 And. 117. S. C. 


and the Intereſt, and gave a Releaſe ; this was held good, for though Nee v. Latham, 
the Penalty of the Bond (which was 100 /.) was forfeited, yet his Re- W. Jous e 
leaſe could not amount to a Devaſtadit, becauſe he did what the 1 
Law would have compelled him to do. 


And here note, that by the Laws of this Realm every one is ac- 


counted Infant until he be twenty-one Years old. And yet it Dod. & Stud. I. 1. 


ſeemeth that in ſome Caſes the Executor ſhall be adjudged to be © 21, 2: e. 28. 
of full Age before he be twenty-one Years old; for if the Teſta= 

tor make one his Executor that is in Minority, whereupon Admini- 

ſtration is granted to ſome other, to the Uſe of the ſaid Executor 

durante minori etate; in this Caſe the Adminiſtration doth ceaſe - 
when the Executor is of the Age of ſeventeen Years *. Which is 1 ele, 1 Pre. 
agreeable to the Opinion of ſome Civilians, and that Opinion con- cage. 


Caſe. 
firmed by Cuſtom ; though others be of a contrary Opinion, e- Conſuet. (inquir 


ſteeming him unfit to manage another's Affairs, that is unable to go- 19 © Canibus) los 


; : Mr <1 oy ; admittit, ſicut etiam 
vern his own'*. Which Contrariety nevertheleſs may be reconciled, tolerat eos eſſe ad 


not only by the Diſtinction of Law and Cuſtom , or by the Diffe- »<gotia procurator. 


3 ons OY ct. d .ult. 
rence between Acts judicial and extrajudicial * ; but alſo and eſpe- 4 358 
cially by the Diſtinction of Acts conformable and not conformable n. 44. 


to the Office of an Executor; whereof the former are holden law- POP MP 
ful, notwithſtanding his Minority, and the other of no Validity 1 


In eorum ſententia, qui 


aw". But if the Infant be ſo young that he hath no Diſcretion, dicunt minorem 21 


(tor it is not only lawful to make ſuch an one Executor, but alſo 5 


the Child in the Mothers Womb, and unborn at the Death of the tionem  teſtamenti 

cſtator i,) in that Caſe the Ordinary, or other to whom the Appro- _—— 
bation of the Teſtament appertaineth, after the Birth of the Child, tt. 4. 

| doth * Jo. de Can ubi 

: ſupra. 12 

Speculator. tit. de Inſt. edit. F. Nunc vero aliqua, n. 79. - © D. Coke, I. 5. relat. fol. 27. in Ruſ. Caſe. 

L. placet. ff. de lib. & poſthu. quæ lex etſi loquatur de hzred. inſtitut. idem tamen juris vel in executoris conſtitutions 


im ab Anglis obſervari notorie conſtat, quicquid dixerit jus civile. Vide Dyer, fol. 303, 304. 
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. may be Executors and Legataries. Part y. 


ITT 


— — 


doth commit the Execution of the Will to the Tutor of the Child 
for the Child's Behoof, until he be able to execute the ſame himſelf. 
the which Tutor hath Authority to deal as Executor until the Child 
. 2 be able to undertake the Executorſhip*, that is to ſay, until he be of 
yi altem in. the Age of ſeventeen Years, as is aboveſaid. During which Minority 
fra provinciam Ebo- the Adminiſtrator to the Child's Uſe cannot fell or alienate any of 
" the Goods of the Deceaſed, unleſs it be upon Neceſlity; as for the Pay. 


D. Coke in Prin. , 
caſe, I. 5. relat, fl. ment of the Deceaſed's Debts, or that the Goods would otherwiſe 


29. periſh *; nor let a Leaſe for a longer Term than whilſt the Executor 
e ſhall be in Minority: Becauſe having that Office for the Good and Be. 
Ibidem. nefit of the Child only, he may not do any Thing to his Prejudice, 


Sixthly, (7) It is lawful for the Teſtator not only to appoint his 
known Friends and Acquaintance his Executors, but alſo Strangers, 


* F. fin. inſtit de hz- and ſuch Perſons as he did never ſee”. 
red. inſtituend. L. 


extraneum. C. de teſt. Vide infra ead. part. F. ut & intell. ut ibi. 


Seventhly, (8) It is lawful for the Teſtator to conſtitute and or- 
dain to be his Executor, either that Perſon to whom the Teſtator is 
indebted, or that Perſon that is indebted to the Teſtator. If the Te- 

. ſtator make him to whom he is indebted his Executor; as well by 
« L. ſeimus C. de the Civil * and Eccleſiaſtical“ Laws, as alſo by the Laws of this 
jur. deliberand. f. in Realm, he is in as good Caſe as other Creditors of the Deceaſed, 
” © fat. g. fatal. and mag allow his own Debt before other like Creditors *; and may 
mus. 1. 3. pr. conſtit. detain ſo much of the Goods of the Deceaſed in his Hands as his 
Cant. Debt doth amount unto*, (in Caſe he make an Inventory of the De- 


loud. in caſu inter Gp. Goods according to the Law.) So that albeit it may ſeem 


Woodward & Parrie. 


1/abridg. dez Caſes, that the Action is extinguiſhed in regard of the Teſtator, yet the Debt 
fol. 174. n. 3. is ſtill 77 eſſe in Reſpe& of other Creditors :. Howbeit an Executor 


2 Fulb. J. lib. 1. f 5 : 
fo. W 1 of his own Wrong cannot detain the Debt due unto him in Preju- 


1. 264. 6. 8 Ed. 4.3. dice of other Creditors ©. 


$1 6. a. ol. 2 


12 H. 4. fol. 21. Pl. Com. fo. 176, 545. vp D. L. ſcimus. C. de jure deliberand. F. in computatione. © D.s. 
In computat. & Fulb. ubi ſupra. 4 D. Coke 1. 5. Relationum, fo. 30. in Coulter's Caſe. : 


Villianſon v. N. An Action of Debt was brought againſt an Executor de ſon tort 


abich, 1 Roll. Abr. 


923. Style 33). Upon the Contract of the Inteſtate, and pending the Action the ſaid 


Executor took out Letters of Adminiſtration, and then pleaded that 
the Inteſtate owed him 50/7. on Bond, and that he had adminiſtred; 
and by Virtue thereof did retain his Goods to the Value of the Debt, 
and that he had vu⁰,ju Bona of the Inteſtate, other than to that Va- 
lue; and upon a Demurrer this was adjudged a good Plea, becauſe 
the Adminiſtration granted (though penderte litt) had purged the 
wrongful Executorſhip, and therefore he ſhall retain the Goods to 
ſatisfy a juſt Debt due by Specialty, before he ſhall be obliged to 
pay a Debt on a Contract. | 
When the Creditor maketh the Debtor his Executor, in this Caſe 
the Debtor proving the Mill, the Debt is utterly extinguiſhed by the 
Executorſhip ; becauſe the Exccutor being one and the ſame Perſon 
Ak in Law with the Teſtator, he cannot bring an Action againſt him- 
Wing Ker ſelf*. And if Tew9 be bound to one in a certain Sum of Money, and 
tit. Executors, n. 3. the Creditor maketh the one of them his Executor, this is held for à 
Fulb. ubiſupr- 9.44. Releaſe in Law of the Bond and Debt to them Both. Again, if 
20 8 ” the Teſtator make his Debtor and another not indebted his Hxtcu- 
f Tbid. p. 1. Brook erg, after whoſe Death they Both prove the Mill, then that Execu- 


Ae Wa * tor dicth that was indebted, the other who was not indebted ſur- 
Th 11 H. 4 Þh35, I VIVINg ; 


— W wa | „„ fro. www ew Lo —_ 
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Part V. Mbo may be Executors and Legataries. 1 
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6ꝗ6 6 


diving; the Survivor in this Caſe ſhall not have an Action of Debt 

againſt the Executor of his Co-. Executor *. But what if the Party in- Labridg. de caſes, 

gebted did not adminiſter as Executor in his Life- time? In this Caſe tit Exec, . 

ikewiſe it ſeemeth the Executor ſurviving hath no Action for the nnr 

Recovery of that Debt *: For that the Action was by conſtituting » Labridg. & Fulb. 

vim Executor extinguiſhed and dead, and being once dead can never abi ſupra. 

be revivived * But if one that ir indebted make his Creditor and Atio ſemel ertincta 

mother his Executors ; the Creditor, if he do not prove the Will nunquam reviviſcit. 

nor adminiſter, may have an Action againſt him which doth prove 

the Will*; for the Debt is not extinguiſhed until he doth adminiſter * Fulb. ubi ſupra: 

Executor. So that the Debt due by the Deceaſed js not extin- , Ibride. des oa 
1 : { g. dez caſes 

eviſhed by appointing the Creditor an Executor, unleſs he do admi- edit. An. Bom. 1599. 

niſter as Fxecutor: But the Debt due to the Deceaſed is extinguiſhed tit- 3 fol. 

by appointing the Debtor his Executor, though he do not admi- '7* 7 

niſter; unleſs peradventure it be in Prejudice of others, to whom the 

Teſtator was indebted: For if there be not Aſſets or Goods ſuffi- 

cient as well for Performance of the Deceaſed's Will as the Payment 

of his Debts ; there the Will muſt reſt unperformed, until the Debts 

be firſt diſcharged, whether it be in reſpect of Goods bequeathed, or 

Debts either expreſly or ſecretly releaſed in the ſame Will. For = 1. fcimus. $. & ft 


Legataries may not be preferred before Creditors, ſince theſe ſhould prefatam. C. de jure 


{ufter Loſs if they were not ſatisfied ; whereas the other ſhould ſu- pri rd 
tain no Damage, only they ſhould not gain“. T. e ho bona. 


no vitando, legatarias 
de lucro captando, certare pluſquam manifeſtum eſt, Prætect. in d. $. fi præfatam. 


Where a Man dies Inteſtate, and afterwards Adminiſtration is orant- 
ed to the Debtor, in ſuch Caſe the Debt is not extinct, but it ſhall 
be Aſſets in his Hands in reſpec to the Creditors of the Inteſtate, be- 
cauſe the Ordinary had no Power to diſcharge the Debt; and this is 
the third Reſolution in Sir“ oh Needbam's Caſe. | * Rep. 136. 

50 where the Obligor adminiſtred to the Inteſtate Obligee, and Sid. 79. Lockier v. 
made T. S. his Executor, and died; and afterwards one of the Cre- S. 
ditors of the Obligee brought an Action of Debt againſt this Execu— 
tor; and adjudged that the Action was well brought. 

The Obligee made the Obligor Executor, who adminiſtered ſeveral Pargfrd v. Hang 
Goods, but made his Wife Executrix, and then died before he had ws. * 
proved rhe Hill of the Obligee ; ſhe (the Executrix) proved her Husband's 
Will, and 790k out Adminiſtration to the Obligee, with his Will an- 
nexed, and then brought Debt againſt the Heir of the Obligor (who 
was Executor to the Obligee as aforeſaid) upon the Bond of his An- 
ceſtor: It was adjudged, that the Obligee having made the Obligor 

Executor, and he accepting the Executorſhip by adminiſtring Part of 
the Goods, the Debt was releaſed; for where the ſame Hand is to 
receive and pay, that amounts to a Diſcharge. 
Finally, (9) the Teſtator may appoint one Perſon alone, or many: e 6. unum. inflit. de 


| fay, ſeveral, or many repreſenting one Body, as a e 


: p L. hæred. C. de 
M Univerſity e. haved. inftit. Min- 


ling. in d. f. & unum. Graſſ. Theſaur. com. op. $. Inſtitutio, q. 20. 


Aſter this View of the Greatneſs of the Power of the Teſtator in 
making Executors, let us return to the Reſtraint of the Teſtator's 
L.iverty, and ſhew what Perſons are forbidden to be Executors, or to 
*cap any Commodity by a Teſtament or Laſt Will. 
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T. 72 Jac. C. B. his Executrix, ſhall be extinct for ever: Otherwiſe if by the Act of 


' fo. 10. H. 11 Jac. Cutrix, and left Aſſcts, the Debt was preſently ſatisfied by Way of 
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Of Debtors and Creditors made Executors or Admini. 
#0 ſtrators. Lt 2 2 


F an Infant of the Age of Seventeen Years releaſe a Debt, this 
void ; but if an Infant make: the Debtor his Executor 
good Releaſe in Law of the Action“. | 
If a Feme Executrix take the Debtor to Husband, this is no Re. 
leaſe in Law, for that would be a Wrong to the Deceaſed, and in 
3 Law work a Devaſtavit, which an Act in Law ſhall never g,. 
M. 30. 21 Elz. Inſt. And fo adjudged *. But if the Teſtator make the Wife of one in. 
part. u lo. 266 b. debted to him his Exccutrix, it is a Releaſe in Law, as if ſhe he 
ſelf were the Debtor ; but if after the Teſtator's Death ſhe do mar; 
Office of Executor. with ſuch a Debtor, then it's a Devaflavit*. Alſo if A. and 5 
W be made Executors, the Teſtator being indebted to A. 10 J. and 5. 
3 being indebted to the Teſtator 10 J. in this Caſe the Debt of B. 0 
b & C 88. 4. the Teſtater B exting%. 5 
Ks Where a Creditor to the Teſtator is made his Executor, he ma 
Aetain fo much of the Teſtator's Goods, as thereby to ſatisfy himſeſt 
Pl. Com. Nod. in the firſt Place before other Creditors s. Yet this is to be under. 
m_ COLT ſtood, where he makes an Inventory of the Deceaſed's Goods accord. 
174 5.3. ing to Law*; and that the Debt to him owing be of equal Degrc 
Dick. L. Scimus. F. with the Debts to others. For if his Teſtator were indebted to other 
n Men by Statute, Judgment, or Recognizance, and to him whom he 
makcth Exccutor only by Bond or other Specialty; then he cannot 
firſt pay himſelf: But if there be Aſſets ſufficient to ſatisfy all Parties, 
he may. /. Com. fo. 185. „ fo 
It Adminiſtration be committed to the Obligor, the ſame doth not 
A extinguiſh the Debt; but if the Obligee doth make the Obligor his 
Sir To. Net an Executor, the ſame is a Releaſe in Law of the Debt, becauſe it i: 
Cafe. the Act of the Obligee himſelf “. 5 
The Father and Son were jointly and ſeverally obliged to 4. who 
made the Son's Wife his Executrix, and deviſeth to her all his Goods 
after his Debts and Legacies paid, and dies; the Wife adminiſters; 
the Son makes his Wife alſo Executrix, and dies; the Wife dies In- 
teſtate; Adminiſtration of the Goods not adminiſtred of the Obligee 
was committed to F. who ſues the Father, who was the ſurviving 
joint Obligor : Per Curiam, the making of the Wife of one of the 
Obligors E-xccuirix, was a Suſpenſion of the Action during ſuch Time 
as the Executorſhip continued, as 8 E. 4. fo. 3. And Nichols ſaid, 
that a perſona] Action once ſuſpended by Act of the Party, as here 
by Act of the Obligee, in making the Wife of one of the Obligors 


4 Inſt. part. 1. fo. 264. 


7 this 18 a 
b. Fi | 


Fryer verl. Gizarirg, T aw it was averred that the Debts and Legacies were paid“. There- 
Moore's Rep. fo. 8 5 5. 


n. 1174. Hob. Rep. fore When the Obligor made the Executrix of the Obligee his Exe- 


Rot. 1990. Aton v. 


mer: 2 { „ | 
Ardrews; Hutt. 128. Retainer ; and conſequently no new Action could be had for that 


S. P. Debt; Judgment was given for the Defendant. 
Tendon v. Heron, Where the Debtee adminiſters ro the Debtor, he may retain the 
Hut. 121. Goods of the Inteſtate in Satisfaction of his Debt; but where there 


are two Obligors, and one of them dieth Inteſtate, and the Obligee 
adminiſters, he cannot ſue the other. | 


And 


Fa 
2 


———— — oh a+ 


part V. Who may be Executors and Legatavies. 363 


And where there are no Goods which he can retain, he may have 4b * Child, 
an Action of Treſpaſs or Trover againſt an Executor de ſon tort ; Style; "4 vey" 
he may likewiſe have an Action of Debt againſt ſuch an Executor, 
upon a Bond due from the Inteſtate, c. js 

Two Obligors were jointly and ſeverally bound in a Bond to T. &. Ct verſus Crofp, 
one of them made E. &. Executrix and died; and ſhe made T. F. 2 E. 73: 
the Obligee Executor, and died; who brought an Action of Debt 
againſt the ſurviving Obligor upon this Bond: The Defendant plead- 
ed, that the dead Obligor made E. G. his Executrix, who made the 
Obligee his Executor, and that the Plaintiff had adminiſtered the 
Goods of the dead Obligor, &c. And upon a Demurrer the Plaintiff 
had Judgment ; for though the Caſe was no more than this, (oz. ) 
that two were bound in a Bond jointly and ſeverally to T. S. one of 
them made the ſaid 7. S. his Executor; though the Action was diſ- 
charged as to one, yet it lies againſt the other, becauſe the Bond was 
joint and ſeveral. . 1 8 

But where the Debtee made the Executrix of the Debtor his Ex- Horcbeſter v. Well, 
ecutor, and died, this is no Extinguiſhment of the Debt; as for In- Cre. Car. 372: 
ſtance; One Webb and Dorceſter became jointly bound to Anne Row Jones 345: 
in a Bond, conditioned for Payment of 260 J. Dorceſter, one of the 
Obligors, made his Wife and the ſaid Aune Roe (the Obligee) Exe- 
cutrixes, and died; Anne Row the Obligee refuſed; but the other 
Co-exccutrix, the Widow of Dorcheſter, adminiſtred all the Goods 
of her Husband, and afterwards Anne Row the Obligee made her 
Executrix, and died, who brought an Action of Debt upon this 


Bond againſt J/ebb the ſurviving Obligor; and adjudged good, (c.) | TRY 
that where the Obligee makes the Executrix of one of the Obligors FUR 
her Executor, the Debt is not diſcharged, becauſe ſhe hath it in 1 
Right of another. | 1 


The Obligor and another were made Executor by the Obligee, Flud verſus Ramſpi 
who by his Will appointed, that out of the Debt due from them to . 160. 
bim they ſhould pay certain Legacies; adjudged that theſe Legacies 
were recoverable in the Spiritual Court; for by making the Obligor 
Co-executor with another, the Debt was not extinct as to the Lega- 
cies, bat ſhall be Aﬀets in their Hands to ſatisfy the ſame, as well as 


to pay Creditors ; tho' tis true the Co-executor hath no Remedy 
againſt the other. 


The Teſtator deviſed ſeveral Legacies, and the Reſiduum of his Philips verſ. Phils: | is 
perfoual Bftate to T. $. and made E. G. his Executor, and died, * bi 
Which E.G. was Debtor to the Teſtator in 400 J. and it was in- 78 


liſted, that the Teſtator, who was the Debtee, having made the 
Debtor his Executor, the Debt was diſcharged ; and if ſo, then the 
400 J. was no Part of his perſonal Eſtate, and by Conſequence there 
could be no Reſiduum; yet it was decreed againſt the Executor, 
Fae ſnould pay the 400 J. to . & to whom the Reſidluum was 
deviſed, | | 
From which Caſes it may be collected, that where the Ohliges or 
Debree niakes the Obligor or Debtor Executor, and deviſes ſeveral 
Legacies to be paid; the Debts due from ſuch Executor to him ſhall 
not be extinct as to the Legatees, but are recoverable by them; and 
in the firſt Place ſhall be Aﬀets in the Hands of that Executor to ſa- 
ty Creditors. DEE | 
Neither ſhall a Debt be extinguiſhed by the Granting an Admini- Baxter verſus Bales, 
ali to the Debtor * as for Inſtance ; au Executor brought an Leon 95. 
Action 
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» M. 9 Car. Rot. 373. not be ſued, but it is a meer Suſpenſion of the Aion b. 


364. Who may be Executors and Legataries. Part v. 
- . 5 — * | Ws | . 
Action of Debt againſt T. S. who pleaded, that the faid Executor wa; 


cited to appear before the Ordinary to prove the Will, but made De- 

fault, and thereupon Adminiſtration was granted to T. &. (the Defen. 

dant) by Virtue whereof he adminiſtred, and ſo the Debt became ex. 

tin& ; but adjudged that it was not, becauſe the Will might be proved 

after this Adminiſtration granted, and then it would be defeateq b 

ſuch Probate ; and though the Executor had made Default, he wmigh 

prove the Will at any Time. 

1 If the Debtee dies Inteſtate, and the Ordinary commit Adminiſtra. 
* Roll's Abridgment, tion to the Debtor; yet it ſhall be Aſſets in his Hands as to ſatisfy 
＋. 1 R. Debts, becauſe the Ordinary hath Power to diſcharge the Debt *, 
If the Debtee makes the Debtor his Executor, it's not an abſolute 

Diſcharge of the Debt, for the Debt remains as Aſſets in the Hands of 


the Debtor Executor; and is quaſi a Releaſe in Law, becauſe he Can- 


Dorcheſter ver. Webb, 
Crook, part 1. fo. 373. 8 E. 4. 3. 20 E. 4. 17. 21 E. 4. 81. 21 H. 7. 31. 11 H. 7. 4. 11 H. 4. 83. C. 
lib. 8. fo. 136. Sir Fo. Needham's Caſe. | 


Where the Feme Debtee takes the Debtor to Husband, or if 2 

Man Debtee takes the Debtor to Wite, it's a Releaſe in Law, be- 

M. g Car. Rot. 353. cauſe they may not be ſued : But where the Executor of the Debtor 
ode ver. 8 is made Executor to the Debtee, he hath nothing thereby in his own 
kg Fkt. t. o. Right, but is only to uſe an Action in the Right of another. 
John Brown the Teſtator, 23 June 1732, by Will, after ſeveral 
Bequeſts and Legacies to his Executors and others, gave all the Re- 
ſidue of his Eſtate, whether real or perſonal, whereof he was ſeiſed 
or poſſeſſed, or any Ways intitled to, and all his Right, Title and In- 
tereſt therein, unto ſuch his Executor or Executors as thould take on 
them the Execution of his Will, their Heirs, Executors, Adminiſtra- 
tors and Aſſigns, as Tenants in Common, and not as Jointenants, and 
appointed Colonel John Brown and William Selevin his Executor, 
and died; Milliam Selevin was indebted to the Teſtator at the Time 
of his Death in 3000 /. and Intereſt on a Bond dated 20 Fane 1732, 
in the Penalty of 6000 J. Colonel Brom brought a Bill againſt Mr. 
Kefwin, for a Moiety of this 3000 J. and Intereſt. It appeared in 
Proof that the Teſtator deſigned this Money to Mr. Se/zwin, and 
gave his Attorney, concerned in drawing the Will, Inſtructions in 
Writing accordingly; but the Attorney refuſed to make Mention of 
it in the Will, infiſting that the Bond would be extinguiſhed by Mr. 
Selwin's being appointed Executor. The Teſtator being diſſatisfied, 2 
Caſe was ſtated for Counſel, who confirmed what the Attorney ſaid; 
but the Parol Evidence not being allowed to be read againſt the ex- 
preſs Words of the Will: It was decreed that Mr. Se/zz#n ſhould ac- 
count with his Co-Executor Colonel Brown, and pay him a Moicty 
of the 3000 J. and Intereft. This Decree was affirmed in the Houſe 
of Lords. Bren and Sefwin, Mich. 1734. Forrefter's Rep. f0.24% 


H. II. Of an Heretick. 


1. N Heretic cannot be Fxecutor. 
2. Whether an Heretick may be Executor in à military Teſfamtil 
3. I hat if the Heretick do reclaim his Hereſy. 
N 

3 A 


part V. Who. may be Executors and. Legataries. 365 


N (1) Heretick cannot be Executor, neither is he capable of a, 3 
Legacy *. And fo odious is the Crime of Hereſy, that albeit jv. Sichasi. 10 
the Party be not yet condemned of Hereſy, nevertheleſs perſevering Rub. de hæred. in- 


in his Hereſy, he is not to be admitted ©, no not (2) in a military 3 1 3 
Teſtament f: Howſoever a Soldier hath more Liberty in making an inn. . 


Executor than another *. in prin. | 
e Vaſq. de ſucceſſ. 
progreſſ. I. 1. F. 2. n. 2. f L. ult. C. de hæret. 8 Supra 1. part. F. 14. 


And tho' (3) he that is named Executor do repent, and reclaim his 

Hereſy ; yet being an Heretick either at the Time of the Making of ö 

the Teſtament, or at the Time of the Death of the Teſtaior, or at the ” $. Extraneis. In- 
Time when he undertakes the Executorſhip, he is excluded b. 

For this is perpetual, that if any Perſon be incapable either when 
the Teſtament is made, or when the Teſtator dieth, or when he ta- 
keth upon him the Executorſhip, it is as if he were always incapa- 
ble * : But it hindreth not if he be incapable at other Times k. Nei- 1 D. 6. in extraneis. 


* os L. fi ali 1 
ther doth it hinder the Legatary, though he be incapable of the Le- 4 r ys i. 


gacy at the Making of the Teſtament, ſo that he be capable thereof char. in Rub, de 
at the Time of the Teſtator's Death 1 (as appeareth more at large teſta. C. in fn. 


| n Graſſ. Theſaur. com. 
hereafter *.) The Reaſon of the Difference is, becauſe the Legacy ket Indie, © jg 


dependeth on another Act; that is to ſay, on the Teſtament, from * d. $. in extraneis. 


whence it receiveth its Power and Virtue : But the "Teſtament or Ap- wo 5 e 


pointment of the Executor doth not depend on another Act, whereby intir. 


it may receive either Life or Strength ”. | Bar. by L. non 0: 

Ws | | port. ff. de leg. 2. 
Peckius Tract. de teſta. conju. I. 4. c. 31. Graff. Theſaur. com. op. F. Inſtitutio, q. 18. m Infia part. 7. 5. 
19. Fulb. fo. 36. 1. 1. paral. a Peckius d. c. 31. | 


& differentia. 


And yet in ſome Caſes it ſeemeth, that tho' the Executor be un- 
capable at the 'Time of making the Will, it hindereth not, if the fame 
Incapacity do ceaſe by the Death of the Teſtator; whereof we ſhall © ye ws, 8 
have Occaſion to ſpeak more at large hereafter ». 5. 0. x 


H. III. Of an Apoſtata. 


N Apoſtata alſo is incapable of an Executorſhip, or Legacy f. : L. 1 w c 
What an Apoſtata is, and how many Kinds of Apoſtacy there *. © APoftata. 
be, I have elſewhere declared . En 4 Supra, part.2. 6.1 5. 


That which is here ſpoken is meant of Apoſtacy properly ſo called, - Bar. in Rub. de A- 
that is to ſay, of Back-ſtarting from the Chriſtian Faith: To whom poſſaa. C. 


I might join alſo Anabaptiſts, for they are alſo incapable of Executor- le Re 


ſhips and Legacies . in d. tit. de hared. 
inſtit. I. 2. Inſtit. in 
prin. | 


6. IV. Of Traitors and Felons. 


T Hoſoever is convicted of Treaſon or Felony, as he cannot 
| make a Teſtament or Laſt Will, as is before coufirmed *, no * Supra $5. 12, 14: 
more is he capable of any Thing diſpoſed by Teſtament or Laſt Will“: Pat. 3: 


B u Nam cum fit dam- 


ut if a Man, being attainted of Felony, be admitted to his Clergy, natus ad mortem 


ſuppoſe that he may lawfully be an Exccutor *. naturalem, mortuo 
| æquiparatur, & fic 


22 inſtitui. Bar. in L. qui ultimo. ff. de pœnis. & eſt com. op. Grafl. 9. inſtitut. q. 5. Vaſq. de ſucceſſ. pro- 
Neil. JI. 1. 6.2, n. 13. * Labridg. dez caſes edit. An. Dom. 1599. tit. Exec. fol. 180. n. 13. | 
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ſtit. de hæred. qual. 


PR OT. 


Ix bo —— — 


5 1 
. ” — 22 - rey 
e * — 
+4 2 : 
ue STI ͤ ͤ ::... EE TR oe Frogs ye, Ez GT I. wa 


PIN 


FFF Sz 
—— — IEINIES — 


* 
'F\ 
h 
t 


— — 
— 


PA —— — —r%i — ˙ —— — 
2 — 3 — ore. coes,) Zan wr tcl 


EY 2 — Pr 
a 9 . = r 
— — — * g \ 


Et n=t Cn OE EL III IE mo ne Ci I n= ee ae Ine IE EEREES er wana — — — 
Cc r e 
- —— 


9 
1 
46 

tf 
I 
h 

15 
* 
k: 
; 
4 
7 
& 
4 
b 
: 
* 
= 
* 
bi 


4-381 ins 
'.' WP 4 
$500 
"3 (4 , i 
"$9 * 7 
4; 4% 
= f 
WITT £1 \ 
r. 
4, $83 5 
i 
Nn 
e 
n 
ae 
138 4 
a 
4 7 Y 1) 
USY. 1-4: l 
38. 3s 
1 125 + 
. if E $ 
F 15 
n 
1 
7 78 * 
1 4. 
1 
5 11 
= 441 
' 
F . 
1 
[ ' i 
1 Fl 
} Pi 
: 1 
N * * 
15 f 
15 
l 
1 
HY 
Is 73 N 
3 2 
IN "i 
WET : 
n 
"SF: 2 5 
£ 7309 
n 
n 
n 
e 
7 l 
ö FF 
3 
. i 
8 a 
10 4 1 ww 
9 9 
#5 9, = £25 
welt 
4 13 HW 
ES is 
j 1 pl *. ' [1 
* 5 154 & 
2 1 
. 8 
1 4 8 
. * Is 
* 1 * 
* i * « 
} 
3 1 
. y 
J*% I 
5 $48 
1 
e 
* 0" a 
LR. 5 
RL 2 
11! hs 
9 } 
* % . 
1 3 
** 1 N 
ES " 
30. F 1 9 
9 5 in 
TS 9821 I Jy; 
3 0 
vr 1 
AIRES 
1620112! BY 
SE T3 
£4 644 
* * 
33 ITS 
e 
bt 9-14 
iin 7 
1 
. 1601 q 
73 38-98 
"= is * 8 
r 
by by 1 : 
1 1 
i 
1 14 
1 
1 
1 ; 
i; 4 : 
£2 K. 
ix p \ 
BAY 
——_ - 
+ V4 ity Io 
ier, 
e 
nee 
5 1 by 1 4 
l ? 48 
= 
1 "i : 
+ id 
. 
1 { 
2 73%8Y 
TY 
1 jy 
bs Bo 
3.6 
N 
„ 
1 
Bn 
W368 
* i 4 
57 2 
1 5 1 
REES 
5 _ HE 7 
Vi 
* , 4 
4 463 
2 j 
1 
F "Wii's 
i © WT 
* 
N 
it 1 
nd $ 
842 5 
1 
n 
1 
1 
. 
1 
TE . 
1 
1 
1 
15 ＋ 
. 
L388 
23K. 
23:46 Þ 
4 4 
1 
= 
1 1 ? 
$ « 1 
1 1 
E 
4 
>. 
on 
W, „ 
1 
5 
14 
= 
1 
1 
* 
[EG 
is i 
17 
0 
1 
2 5 
T 
a2 
” a! 
* 
bl. 
* 
JT 48 
+ fi 
"3 
084 
* 
1 
N . 
a 
1; Ll 
is 
d 77 oy 
1 * 
9 4 
18 
24 
vl. 
7 
* 


—— 


366 Who may be Excewtors and gate. Par v. 


Pp "IT — 


—V — 


By the Law of England, a Perſon outlawed or attainted for Felo. 
ny may be Executor, becauſe he hath the Goods not to his own 17G 

but in ancther's Right: As it was held per Curiam, P. 1 Car, C J 

7 Crook, part. i. ſ. 9. in Sir Upeell Carone's Cale? 53 A 
| And ſuch Executor may waintain a Writ of Error to reverſe 4 
* 7 * Judgment given againſt the Teſtator ; as it was adjudged 11 . 

B. R. Mar/brs.Caſe, B. R.. 5 | 

Leon. fo. 325. \ | 


— 6. V. Of him that is outlawed. 


E that is outlawed is out of the Protection of the Prince, and 
| all his Goods are forfeited, and he is deſtitute of all the Aid 
* Supr. part. 2. $.21. of the Laws of this Realm“: And therefore ſo long as he ſtandeth. 

| in that Caſc, he is not to be admitted to the Executorſhip, nor can 
v Fitzh. Abridg. tit. ſue for his Legacy; except it be in ſuch Caſes as he may make his 


Adminiſtr. n. 3. Sed Peſtament, whereof Mention is made before “. 
non exiſtimo utlega- | 


tem penitus incapacem reddi, utpote quem relegato verius quam deportato comparandum putem: (nam & debt bun 
quandoque publicantur :) Sed quia non habet perſonam ſtandi in judicio, utlegatus non eſt audiendus in judicio durante 
utlegatione. 5 Supr. d. part. 2. b. 21. | | | 


Howbeit though the Ordinary do not admit him, yet if he ſhall 
adminiſter as Executor, becauſe it is to the Uſe of another, it is 
holden for good, by the Opinion of thoſe who do alſo hold that a 
Perſon outlawed may be an Executor, as well as he may be an At- 
* Labridg. dex caſes, torney for another, or Prochein amy ©, c. Which Opinion ſeem- 
d. tit. Exec. fo. 179- eth to be agrecable to Law: For an outlawed Perſon in an Action 
perſonal doth not much differ from a Villain, of whom there is no 
* V. ſupra 2. part. Doubt but that he may be Executor. For though the Lord may 
3 lawfully enter into and ſeiſe upon all the Lands and Goods belong- 
f Littl. th TH. ing to his Villain, and thereby take and enjoy them to his own Uſe *: 
Yet thoſe Goods which the Villain hath as Executor, his Lord may 
8 not take from him; and if he do, his Villam may bring an Action 
5 Supra, part. 2. $.7. againſt him, and recover both Goods and Damages . And the 
8 Reaſon is, becauſe that which the Villain hath, he hath it not to 
2 ; his own Uſe, but to the Uſe of the Teſtator, and it is to be imploy- 
ed towards the Payment of his Debts and Legacies, and other godly 
C. Statutum. f. nul. Uſes ®, Which Reaſon doth hold as well where a Perſon is outlaw- 
lus. de de Je ed, as where a Villain is made Executor, (ei. to the Uſe of another.) 
And therefore, the Reaſon being one in either Caſe, the Law muſt 
be one in both Cafes. Nevertheleſs if the Teſtator by his Will (as 
"TEN Pa commonly Teſtators do) bequeath the Reſidue of his Goods, or at 
OO hes leaſt ſome Legacy, to his Executor, being an outlawed Perſon, the 
#4 for. ſame is forfeited by Force of the Outlawry '. Unleſs the Outlawry 
5 0 LG 5 happen to be pardoned ; wherein notwithſtanding the Words of the 
i , fo. 49. 885 x 

in Virale Cafe. Pardon ought very diligently to be conſidered k. | 
A Perſon outlawed may be an Executor to others, and may diſ- 
poſe of the Goods which he hath as Executor to others, by Will, 
and make Executors of them: And fo it is of Villains, Monks and 
Friars. And ſuch Executors may maintain a Writ of Error to re- 
verſe a Judgment given againſt their Teſtator ; as it was adjudged 
M. 33 Eliz. in B. R. | | 
1 Vern. 184. 8 P. | If an Executor or Adminiſtrator ſueth any Action, Utlary in the 
_—_— TIO Plaintiff ſhall not diſable him, becauſe the Suit is ez auter droit, and 

) E HNPYEW . . ? 
and Killigrew. not in his own. 12 E. 4. fol. 12. Inftirnt. part. 1. fel. 128. 
: 


Its 
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Part Vo Who may be Executors and Legataries. 367 


Plea for the Adminiſtrator to ſay that the Inteſtate died out- 


Day the Mortgagee pays the Money to the Executors: That is As- 
ſets, and not forfeited to the King. So it is if Tenant for Life of a 
Rent be outlawed, and the Rent arrear, makes his Executors, and 
dies; this Arrearage is due to the Executors, and is Aſſets, and not 
forfeited. A Man outlawed may make an Executor, and this Exe- 
cutor may have a Writ of Error to reverſe the Utlary. M. 20 Fac. 
Bullen verſus Gervis, Hutton's Rep. fo. 53. 8 E. 4.6. 21 E. 3.5. 
36 H. 6. 27. T. 37 Eliz. Rot. 2954. Woolley verſus Bradwell, Cro. 
Els. 375. | 
1 wo outlawed in a perſcnal Action may make Executors, for 
he may have Debts upon ſimple Contract which are not forfeitcd to 
the King; and for the ſame Reaſon Adminiſtration of ſuch a Man's 
Goods may be granted. M. 43, 44 Eliz. B. R. inter Shaw CT Ciro. Eliz. 850, 
Catrreſs, per Curiam. Roll. Abride. tit. Executor, lit. N. 
If an Exigent for Felony be awarded againſt a Man, whereby he 
loſes all his Goods, yet he may make Executors to reverſe it, for 
there he is not W So Adminiſtration of ſuch a Man's Goods 
may be granted. C. lib. 5. fo. 111. a M. 33, 34 Elis. B. R. in 1 Leon. 325. 
Markbe's Caſe. 18 H. 7. B. R. Faton's Caſe ” ett La 
The Creditors of E. G. exhibited a Bill in Chancery for their E. verſus Erb, 
Debts, ſome of which were due on Mortgages, ſome on Judgments, ' ä 
and one was due upon a Bond; the ſaid E. E. was outlawed, and 
one of the Judgment - Creditors brought an Action of Debt againſt 
him; and the Queſtion being, which of the Debts ſhould be firſt 
paid; it was decreed, that this Outlazory being upon meſne Proceſs, 
ard before Judgment, did not alter the Nature of the Debt, and create 
a Charge on the Land; but that where a Seiſure is upon an Outlaw- 
Ty, there the Debt attaches on the Land, and ſhall take Place of a 
Judgment, tho' Prior to the Outlawry ; that the Plaintiff bringing an 
Action of Debt upon this Judgment, did not put it behind other Judg- 
ments; neither was it a Waiving the Charge on the Land, becauſe the 
Bringing the Action was the Act of the Attorney; and there was no 
other Remedy at Common Law after the Day and Year. 
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gd. VI. Of an excommunicate Perſon. 


| HO an excommunicate Perſon may be appointed Executor, and, 8 
| is capable of a Legacy; yet ſo long as he ſtandeth in the Sen- Rub. de teſta. I. 6. 
tence of Excommunication, he is not to be admitted by the Ordinary, v. 32. dur ſenten- 


: : tia communiter ap- 
nor can Commence any Suit for his Legacy *. probatur, ait Graff 
Theſaur, com. op. F. Inſtitutio. q. 4. Bald. in L. id quod pauperibus. C. de Epiſcopis & cler. n. 6. C. in- 
telleximus. de judic. c. poſt ceſſionem. de probac. extr. | | 
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If Bailiffs and Commons, or any Corporation aggregate of many, 
"ng an Action, Excommengement in the Bailifls thall not diſable 
them, for that they ſue and anſwer by Attorney: Otherwiſe it is of 
a 10le Corporation 3. But if Executors or Adminiſtrators be excom- * Inſtit. part. 1. fo! 
| municated © 
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municated, they may be diſabled, becauſe they which converſe with * 


r I . 4 - 4 |; 
5 >. 5. ©. Perſon excommunicate are excommunicate alſo *. 


If a Biſhop be Defendant, an Excommunication by the ſame Biſho 
* 9.7.21. 3 H. 4.3. againſt the Plaintiff ſhall not diſable him; and it ſhall be intended for 
5 E. 3. 8. 28 E. 3.97. the ſame Cauſe, if another be not ſhewed *. 
1 Inſt. 134. We are told by my Lord Coke, that an Excommunication is , 
greater Diſability to an Executor than an Outlazory ; his Reaſon is 
becauſe where an Executor is Plaintiff and outlawed, that Outlawry 
t But not till be is cannot be pleaded in Abatement of his Action, becauſe he ſues in the 
S_ Nee Right of another; but tis otherwiſe if ſuch an Executor Plaintiff is 
not to converſe ith EXCOMManicated, becauſe every Man who * converſes with him is ex- 
him. communicate himſelf. | | 
Three Executors, one was excommunicated, and in an Action of 
Debt brought by them, the Defendant pleaded in Abatement that one 
of them was excommunicated : Adjudged that this only ſuſpended, but 
did not abate the Action, becauſe he who was excommunicated might 
obtain Abſolution. 5 


b. VII. Of Baſtards. 


1. Three Sorts of Baſtards. | 
2. ſnceſtuous and adulterons Baſtards are incapable of all teſta- 
mentary Benefit. | 
3. Divers Extenſions of this former Concluſion. 
4. Divers Limitations of the ſame Concluſion. 
5. Diference betwixt the Laws Hccleſiaſtical and the Civil 
5 Law, about the Alimentation and Nouriſhment of Children le- 
1 i gotten in Adultery and Inceſt, „ 
6. Of the Laws and Statutes of this Realm concerning Baſtards. 

1 7. Of Baſtards begotten betevixt fingle Perſons. 
8 8. Whether the Legacy left unto the Baſtard be preſumed to be 
left for his Alimentation or Relief. 4 


| F Baſtards or Children begotten out of Matrimony (1) there 

be divers Sorts. Some are begotten and born in ſimple Forni- 

cation ; that is to ſay, of carnal Copulation betwixt ſingle Perſons, 

= Covar. Tra&. de ſuch as at the Time of the Conception or Birth of the Child may be 
am |  matrimon. 2 part. e. married together *. Some are hegotten in Adultery ; that is to fay, 
mo 6 N . of ſuch Parents as being both, or the one of them, married to ſome 


v Covar. in d. c. 8. Other at the Time of the Birth and Conception of the Child, cannot 


1 $. 5&6. Jul. Clar. then marry together themſelvesb. Some again are begotten in Inceſt; 
9 0 adulter. 0 


© Covar. in d. c. 8. that is to ſay, betwixt ſuch Perſons as are prohibited to marry by 


vn 9. 5 & 6. Jul. Clar. reaſon of Conſanguinity or Affinity e. 
1 * NOOR: Baſtards (2) begotten and born in Adultery or Inceſt are not capa- 


ble of any Benefit by the Teſtament or laſt Will of their inceſtuous or 


„Auth. ex complex. adulterous Parents * Which Concluſion is accompanied with no 
C. de inceſt. nup. & 


DD. ibid. Covar de {Mall Train of Ampliations and Limitations *; of which Company 


ſponſal. 2 part. c. 8. theſe are not the meaneſt. 
6. 4. Graſſ. Theſaur. 2 
com. op. F. Inſtitutio, q. 7. e Petr. Duen. tract. reg. & fal. verb. filius ubi tradit regulam 14. ampliat. & 1! 


limitat. illuſtratam. 


The firſt (3) Ampliation is, That albeit the inceſtucus or adulte- 


rous Father do name another Perſon to be his Executor, to whom 
1 | | | get 
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i reſpe& of the Baſtard neither is the Executor bound to reſtore * Barth. & Czpol. 


8 ; Covar. de ſpon. 2. 
directly or by another. Yet I deny it not, but the Executor may part. 5. 5. n. 7: 


of his own Liberality give any Goods to the Baſtard, though not as LIT filius. 


3 Jo. DileR. de arte 
teſtandi, tit. 1. cautela 14. n. 8+ Covar. ubi ſupra. 


The ſecond Ampliation is, that albeit the Father ſhould appoint his 
"ceftuous or adulterous Child his Executor, willing him to beſtow 
kis Goods on ſuch a Perſon, who of Likelihood would never demand 
the ſame ; as if he ſhould will his Executor to give his Goods to the 
Emperor, or to the Turk, if he ſhould in Perſon come into Fing- 
and to receive the ſame ; this is but a fraudulent Cautele, whereb 
the Executor might have ſome Colour ſtill to retain the ſame in his 
own Hands k. And therefore by reaſon of this Fraud the Diſpo- 


anos ; k Alex. in L., cog. 
ſtion is void, at leaſt ſo far as it doth reſpect the Benefit of the g. hi i folidi. ad 
Executor. Trebel. ff. Cxpol. 


; | cautela 38. Jo. Di- 
Jet. de arte teſtandi, de cautela 14. 1 Bald. conſil. 399. vol. 2. Imol. in L. in tempus. de hæred. inſtit. ff. 
Alex. Dilect. & Cæpol. ubi ſupra. 0 


The third Ampliation is, That even he which is begotten and born 
in Adultery, much more he that is begotten and born in Inceſt, is 
not only incapable in reſpe& of his Father's Teſtament, but is alſo = Covar. epitom. de 
excluded from all teſtamentary Benefit by his Mother ®. ſponf. 2 part. c. 8. 
The fourth Ampliation is, That the Depoſition is void ipſo jure“ 
S which is made in Favour of, or for the Benefit of inceſtuous and a- 1 
dulterous Baſtards“. | bs * : 
The fifth Ampliation is, That although the inceſtuous or adulterous 


Baſtard be poſleſſed of the Thing to him bequeathed ; yet. he cannot 
rctain or preſcribe the fame by that Title“. © Bald. in L. id quod 

| g | ks pauperib, C. de epiſ- 
copis & cler. per gloſ. in L. nem. ff. de uſu c. Duen. d. reg. 366. amp. 5. 


be ſixth Ampliation is, That the adulterous, and eſpecially the 

ncettuous Baſtard, is excluded, not only by the Civil and Eccleſiaſti- | 

cal Laws, but alſo by the Law of God”. But whether this Amplia- * Aug. ut habet 35. 

ton be true or not, I leave to the Conſideration of the reverend Di- 1 

vines, Divers other Ampliations alſo there be of this Concluſion 9, 4 De quibus Duen. 

which I omit, becauſe they ſeem to repugn the Laws of this Realm. 4. reg. 366. Bart.Cz- 

Now to the Limitations, RENDERS Piles can 3 

| | ilect. cautela 14. 

The (4) Limitations of the former Concluſions are theſe. Firſt, 

Theſe inceſtuous and adulterous Baſtards may be Executors unto any 

cther Perſon ſaving unto their natural Parents; and are likewiſe ca- 

pavie of any Legacy or Deviſe bequeathed unto them by any other 

laving by their own Parents. Even unto their inceſtuous or adulte— 3 

rous Brethren they may be Executors, or receive any other teſtamen- We ee 


uib. mod. na effic ſui. 
tary Benefit from them . ; 


F. fin. Clar. F. teſta. 


3 q. 31. n. 4. Panor, 
Ace Tp beret De eo qui dux. in matrimo. quam. pol. extr. 5 Duen, verb. filius reg. 366. limit. 10. 
ict. decil. 96. 
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Simo de Prætis de 
Interp. ult. vol. 1. 5 


f. %. 


The ſecond Limitation is, when they are appointed n 
tors, that is to ſay, when they do not reap any Comm 


n. 27. Nec Teſtament“; for then the 


obſiat quod dicitur, natural Parents. 


per incapacem nihil | | | 
poſſe capi; quia attento jure Can. ſpurius etiam inceſtuoſus non eſt omnino intapax, utpote cui alimenta 1; 
relinquere. Duen d. reg. 366. limitac. 9. verb. filius. 


C. cum haberet. de 
eo qui dux. in ux. 3» 
quam poll. per adult. Ability of the Parents 1 
L. legatis. ff. de a- 
limen. leg. Cztera 
qua ad diſciplinam *1- 
pertinent, legato ali- nefit 
mentorum non con- 
tinentur, 


ſenſiſſe 


probetur. L. 
eod. tit. 
Z d. c. cum haberet; 


in fin. 


pro neceſſitate tantum 
(ut volunt quidam) 
ſed etiam ad decen- 
tiam, conſtituenda, Jed 
ſunt alimenta, ſi mo- 
do facultates ſuppe- 
tant. Gab. 
com. concluſ. tit. de 
alimen. concluſ. 1. n. 


interpr. ult. volun. I. Cd he exccf]} 
4. dub. 


& 198. 


3 


diſtinguit, 
diſtinguere debemus. 


L. de precio. ff. de of the next 1 
pub. in rem. action. worthy Commendation: | 
Ihe fourth Limitation is grounded on the L,aws of this Realm, 

which do permit every Man, both by Deed made and executed du- 

! Perkins, tit. graunt; Ting their Lives“, and alſo by their Jaſt Wills and Teſtaments te be 
f. 11. Bract. I. 2. executed after their Deaths”, to give and to deviſe unto any thel 
Baſtards, without Diſtinction, all their Lands, Fenements or Heredi⸗ 


e: 7. 


Perkins, tit. deviſe, 


fol. 98. 


Thirdly, By the Laws Eccleſiaſtical they are alſo capable of 0 
much of that which is bequeathed unto them by their inceſtuous and 
adulterous Parents, as will ſuffice for their competent Alimentation 
or Relieſ*; that is to ſay, for their Food, ' Cloattiing, Lodging, and 
other meet and convenient Neceflaries?, according to the Wealth and 
And although (5) the Civil Law, in be. 
teſtation of this heinous Sin of Inceſt and Adultery, did deprive this 
inceſtuous and adultetous Iſſue of the Hope of all teſtamentary Be. 

„though it were | left for, and in thc Name of Alimentation, 
or needful Relief“; the rather by this Means to reſtrain the unbridled 
teſtatorem Luſts of ſome, and to preſerve the Chaſtity of others“: Nevertheleſ, 

ni. foraſmuch as Nature hath taught all Creatures to provide for their 
Young, fo that the very Brute Beaſts have a natural Care to bring up 
Sed neque Whatſocver they bring forth ©; ſeeing alſo in Equity the poor Infants 
ovght not to be puniſhed (at leaſt not to periſh for want of Food) 
by Occaſion of their Father's Fault, whereof they are altogether fault. 
; therefore the Eccleſiaſtical Law, whereby not only adul- 
terous e, but inceſtnous * Iſlue alſo, is made capable of ſo much as is 
ſufficient for needful and convenient Suſtentation, hath prevailed a. 
gainſt the Rigour of the Civil Law, and is to be obſerved, eſpecially 
31. Menoch. lib. 4. in the Eccleſiaſtical Court * 
preſum. 157. n. 31. 
4 D. Auth. ex com- 
plex. C. de inceſt. nup. 
c Cic. lib. 1. offic. L. 1. $. 1. ff. de Juſtic. & jur. 
L. Sancimus. C. de pœnis. L. fi pœna eod. tit. diſt. 56. 
præſentia. de probac. extr. n. 39. 
complexu. 


and Humanity. 


b L. iſti quidem. ff. de eo quod met. cauſ. in fin & F. fin. Inſtit. noxal. action. 
4 Deuteronom. cap. 24. verſ. 16. Ezech. cap. 18. verl. 25 

e Text. in d. c. cum haberet. 
Gabr. ubi ſupra, n. 5. quæ opinio communis eſt, contra Bald. in d. Auth. ex 


E Idem juris eſt in terris Imperii. Glaſ. & Panor. in d. c. cum haberet. 


eomplexu. Deciſ. Neap. 164. n. 2. Dec. ubi ſupra. Duen. filius. reg. 367. 


Whercfore if the Teſtator ſhall bequeath a competent Portion to 

his baſe Daughter, for her Preferment in Marriage, the ſame is due 

Simo de Prætis de and recoverable in the Eccleſiaſtical Court; but if the Sum bequeat!- 

ve, then it is to be moderated Arbitrio loui dri, and to 
2: f 20. be reduced unto a convenient Portion l. 

And in this reſpect (6) the Laws and Statutes of this Realm, in 
providir g as well for the convenient Relief, and keeping of poor and 
miſcrable Children, begotten and born out of lawful Matrimony, 2! 

Stat. Eliz. an. 18. the Charges of the reputed Father and Mother ', without Diſtincticn 
whether ſuch Infants were begotten in Inceſt and Adultery, or Fol 
& Ubi enim lex non nication &, as for the Puniſhment of the Mother and reputed Father 
of ſuch unlawful liſue, are worthily commended ; although in reſpec: 
; they may feem not altogether i0 


4 


Who may be Executors and Legataries. Patt y 


ude Execy. 
ot re: odity by the 
y may be Executors even unto their ou. 


u Jo. de Athon, in legatin. libert. de executor, 


„as more agreeable to Nature, Equity, 


f Dec. in C. in 


Bar. in d. Auth. en 


imitation followin 


part V. Who may be Executors and Legatavies. It 


taments, Without Reſtraint ; at the leaſt more than will ſuffice for 

their Suſtentation, and much more than they are worthy of. Which 

Thing cannot but redound to the great Prejudice of right Heirs; con- 

idering the Danger whereunto lawful Children are ſubject, and Which 

they do many I1mes ſuſtain, through the forcible Flatteries of vile 

dillembling Harlots, no leſs void of all Modeſty, than full Fraught 

with all Kind of Subtilty, with whoſe ſweet Potfon and pleaſant Sting | 

many Men are ſo charmed and inchanted®, that they have neither k Videw x. &. Prov. 

Power to hearken to the jult Petitions of a virtuous Wite, praying Solom. 

and craving for her Children, nor Grace to deny the unjuſt Demands 

of a vicious and ſhameleſs Whore, prating for her Baſtards ; never 

remembring, that when Sarah ſaid to Abraham, Caſt out this Bond- 

dvyomam and her Son, for the Son of this Hondenomam ſhall not be Heir 

-»ith my Son Iſaac; Abraham, by the Commandment of God, hear- » Gen. C. 21. 

kened to the Voice of Sarah,; neither once regarding (that which 

divers have diligently noted) that the Brood of Baſtards are com- 

monly infected with the Leproſy of the Sire's Diſcaſe?; and being en- » C. & gens Anglo- 

couraged with the Example and Pattern of their Father's Filthineſs, zum, & ibi Præpoi. 
. | 8 | 4 diſtindt. 56. H inc 

they are not only prone to follow their ſinful Steps * but do ſome- eg (alt Peck) quod 


times exceed both them and others in all Kind of Wickedneſs. Sodomitarum una cum 


7 | . parentibus parvulos 
etiam cæleſti igne conſumpſit Dominus, nempe quod proſpexerat parvulos hos idem flagitium admiſſuros. Pec. in e. non 
decet. de reg. jur. 6. Mali corvi malum ovum; & metuenda ſunt paterni criminis exempla. L. quiſquis C. 
ad L. Jul. majeſt. 5. 1. 


The fifth Limitation is, in the Baſtards of Kings and Princes; for 
a King may, ex plenitudine poreftatis, make his unlawful Iſſue ca- 3 
pable of whatſoever by Will deviſable he doth give or bequcath ; HT 44s n. 
unto him “. 56. 8 reg. 
The fixth Limitation is this, The adulterous Grandfather may be- 
queath any Thing to the lawful Children of his own unlawful Sons 


or Daughters, or make them his Exccutors * ; but ſo cannot the in-. Jaſ. in L. herredl- 


ceſtuous Grandfather *. tas. C. de his quibus 


| ut indig. n. 7. & 8. 
Cui opinioni locum concederem, etiamſi hic avus habeat legitimos filios; cum apud nos nulla Gt neceflitas inflituendi 


ſuos, ut ſupra ead. part. F. 1. t Bal. in L. ſiquis inceſtus. C. de inceſt, nup. Covar. in d. c. 8. de ſponſ. 
2 part. 5. 5. n. 13. | 1 


The ſeventh Limitation is this, That the Teſtator may bequeath 

unto his inceſtuous or adulterous Daughter a competent Portion for 

her Dowry, or Preferment in Marriage ; for this is accounted all one 
as it he did bequeath it unto her for her Alimentation“. " Panor, in d. e. cum 
| | E 5 | haberet, n. 5. Bar. 
in d. Auth. ex complexu. quz concluſio ampliatur per Petr. Duen. verb. filius, reg. 367. ampl. 3. 

The eighth Limitation is this, that an Executor may make the 
Teſtator's Baſtard his Executor * Bar. in L. fi his. ff. 


On. | = de vuig. ſub. Bald. 
I L. eam qua. C. de fidei commiſ. n. 4. Clar. 6. teſtium, q. 31. Intellige tamen, niſi conjecturæ inter venerint ex 
dubus fraus præſumatur. Graff, 5. Inſtitutio, q. 7. n. 13. | 


The ninth Limitation is, When the adulterous Parents do ſolem— 


Nze lawful Matrimony together before the Birth of the Child?. For, 8 


J Kample; a married Man doth beget a ſingle Woman with Child, vis. Qui fili ſunt 


(for this 15 Adultery by the Laws Eccleſiaſtical of this Realm - al- ebe 80 n. 10. 
tough by the Civil Law it is but Fornication®,) immediately after his Nie Klin uad. 
Wife de caul. matrim. fol. 

8. 86. 


ud. Prapoſ. & alii, in d. c. tanta vis. Kling. ubi ſupra, e. nemo, 32. g. 4. Panor. in e. tranſmiſſæ. de eo qui 
C07, conſan, ux. extr. Clar. 5. adulterium, N. 3, 5 1 1. . de adul, L. inter liberos. ff. ead. Clar. ubi ſupra. 
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372 ho may be Executors and Legataries. Part 


8 


2 


— 


V. 
. Wife dieth, after whoſe Death he warrieth the Woman, (for ſo 5 
v Nin prater copu- May ) after the 1. the Child, is born; in this Caſe, the 

„ mortis machi- Child 5 | 33 
Jam, monts mack; Child is not only capable ot any teſtamentary Benefit, but is reputed 


vel gdes data faiſet ; 4 lawful Child, and not @ Baſtard ©, as heretofore hath been diſputed 


tn. 


inter eos matrimo- 


nium jure can. c. ſuper hoc. c. ſignificaſti, de eo qui dux. in matr. quam pol. per adul. extr. Sed an diffolvi = 


hodie nuptiæ hujuſmodi, multum dubito, occaſione ſtatuti H. 8. an. 32. c. 38. + ©); 6. Ita vis, & DD 
ibidem. 4 Supra, part. 4. F. 15. | 3 


« Tiraquel. in tepert. The tenth Limitation is, whenas the Teſtator doth bequeath to his 
L. fi. unquam. C. de baſe Child a greater Legacy than will ſuffice for his Alimentation 


revoc. donac. verb. 
donatione largitur, 


Recompence of ſome Merit or Deſert at the Teſtator's Hand ; oo 
Concerning (7) thoſe Baſtards which are begotten of ſingle Perſons, 
ſuch (I mean) as may lawfully marry together, then in caſe the. Mo- 

ther were a Maid, or an honeſt Widow, immediately before ſuch un- 

lawful Copulation, and Conception of the Child, this kind of Forni- 

L. inter liberos. L. cation is termed $7u4prum*; and this kind of Baſtard ſeemeth to be 
Rtuprum. f. de adul. in the ſame Caſe as if he had been begotten in Adultery, : 
If the Mother were an Harlot before the Conception of the Child, 
howſoever, by the Civil Law, ſuch a Baſtard is not incapable of any 

t Covar. de ſponſal. teſtamentary Benefit“; yet for as much as by the Laws Eccleſiaſtical" 

, _— Cos and Statutes of this Realm ſuch Copulation is condemned as unlaw- 

> C. nemo. 32. q.4. ful, and to be puniſhed as ungodly; I ſuppoſe that this kind of Ba- 

3 Rub. de ſtard is no more capable of an Executorſhip or Legacy, than if the 

; Stat. Eliz. an. 18. Mother had been honeſt before &; eſpecially if the Mother were a 

1% „ common Harlot, the Teſtator nevertheleſs eſteeming her to be clear 

A Jae pier from Pollution with any other, and himſelf only to be the undoubted 

tract. de nothis & Father of the Child, whom he doth make his Executor, or to whom 


ſpar. c. 41. Item he doth bequeath any Legacy by the Name of his Child; whenas 


Caf. in. L. ſi que il- . 8 5 i nc | 
ow 8 indeed he is not the certain Father of the Child, the Mother having 


fri. C. n. i3 Dec. conſ. proſtituted herſelf to the Filthineſs of others alſo. For in this Caſe, 
305. n. 5. in fin. even by the Civil Law, the Baſtard cannot be Executor, nor obtain 
5 ow. L. 3 the Legacy '; if not by Occaſion of the Father's Crime, yet by 
TL 1 ok x ty Reaſon of the Teſtator's Error and Folly, who of all likelihood 
faur. com. op. g. in- would never have made that Child Executor, nor have ſhewed him- 
pays tg T. ſelf ſo good a Father, if he had known the bad Conditions of the 
h Mother. Where it is ſaid, that the Parents may bequeath ſo much 

to their Baſtards, as will ſuffice for their Alimentation or Relief, 

what kind of Baſtards ſoever they be, without Diſtinction; it may be 

demanded, not impertinently nor unprofitably, what (8) if the Te- 

ſtator do ſimply bequeath a Sum of Money, or ſome other Thing, to 

his unlawful Child, rot making any Mention that he doth bequeath 

the ſame for the Child's Relief or Alimentation? Whether in this 

Caſe is it to be preſumed that the Father did mean it for the Childs 

Alimentation or no? But if he did ſo mean, the Legacy is good; 

_ otherwiſe it is void. Briefly, howſoever in this Matter all Men are 

not of one Mind; I do rather ſubſcribe to their Opinion who do hold 


= Aymo. Gravetr. the Affirmative w. 
conſil. 219. n. 8. | | 
NMenoch. de Arb. jud. lib. 2. caſ. 169. n. 8. Simo de Prætis de Interp. ultim, vol. lib. 3. fol. 10. n. 7. Tiraq. in rep. 
L. i unquam. C. de revoc. don. verh. donatione largitur, n. 63. Caſtrenſ. conf. 5. vol. 1. n. 5. Colerus, tract. de 
aliment. lib. 3. cap. 13. n. 3. ce 


I | A Baſtard 


* 


* Sw. * At, * 


part V. Mho may be Executors. and Legataries. 37 


A Baſtard having gotten a Name by Reputation, may purchaſe « 30 E. 3. 11. 


24. 


by his reputed Name to him and his Heirs, although he can have no 17 E. 3. 42. 35 Aff. 


Heir but of his Body“; and a Remainder limited to him by the Name 15 6 ; bag oy 

of the Son of E. G. is good. ee ee | ; Moyle Finch's Caſe. | 
Where a Man has ſeveral Chil 'ren, and one of them is a Baſtard, ; Leon. 48. Moor 

and he grants all his Goods to bis Children, the Baſtard ſhall take . 

nothing by ſuch Grant: But Serjeant Moor puts a Ouærè to it, whe- 

ther he ſhould not take by the Will of his reputed Father; but tis 

clear he might take by his Mother's Will, becauſe he is known to be 

the Child of his Mother. 3 
Deviſe to the Uſe of Fane his Daughter, and to the Heirs of her Dyer 323. 

Body, which Fane was a Baſtard; it was held this was a good De- 

viſe of the Land by the Intention of the Jeſtator. | 
The Teſtator deviſed his Lands to his Son T. S. who was a Ba- Clingwed v. Pace, 

lard, but reputed to be the Son of the Teſtator; this Deviſe was * 


good. 


A Leaſe: is made to B. for Life, the Remainder to the eldeſt I{- 
ſue Male of B. and the Heirs Male of his Body; B. hath Iſſue a 
Baſtard Son; he ſhall not take the Remainder, becauſe he is not 
his Iſſue; for t ex damnato coitu naſcuutur inter liberos non coin— 
putantur ; and he cannot have a Name by Reputation as ſoon as he M. zs & 39 Eliz. 
1s bora. | 3 | | „„ % . 
If Lands are given to a Baſtard and his Heirs, he takes a Fee- ſim- 
ple; a Limitation of a Remainder over upon ſuch Gift would be void. 
1 Will. Rep. 78. . 
The late Earl of Derconſbire deviſed 30007. to all the natural 
Children of his Sou the late Duke of Devonſhire, by Mrs. Heneage ; 
and the Queſtion was, whether the natural Children by Mrs. Heneage, 
born after the Will, ſhould take a Share of the Three thouſand 
Pounds, Lord Chancellor, They ſhall not; the Earl of Deconſbire 
could never intend that his Son ſhould go on in this Courſe, that 
would be to encourage it, whereas it was enough to pardon what 
was paſſed ; beſides, Baſtards cannot take until they have gained a 
Name by Reputation, for which Reaſon, though I give to the Iſſue 
of J. . legitimate or illegitimate, yet a Baſtard ſhall not take. But 
ten it was ſaid, the Directions of the Will were, for the Executors 
to pay this 3000 J. as the Earl the Teſtator ſhould by Deed appoint, 
and the Earl afterwards by Deed appointed the 3000 J. to all the 
Children of his Son (the Duke) by Mrs. Heneage, ſo that this de- 
pended upon the Deed, and therefore muſt refer to the Children born 
at the Time of the Execution thereof. Tamen per Cur”, The Deed 
referring to the Will is as to this Part to be taken as Part of it. Alſo 
it being a Queſtion, whether a natural Child in ventre ſa mere, of the 
Duke of Devonſhire, by Mrs. Heneage ſhould take? Lord Parker 
inclined, that ſuch Child could not take for the Reaſon above-men- 
toned, 07z, for that a Baſtard could not take until he had got a Re- 
putation of being ſuch a one's Child, and that Reputation -could not 
be gained before the Child was born. Metham v. Duke of Deron, 
1 Will. Rep. 530. 1 Inſt. 3.b. 6 Co. 68. 2 | 
By the Stat. 31 E. 3. 21 H. 8. Adminiſtration ought to be granted , . his Pac: 
to the next of Blood; the Ordinary cannot grant it to the Baſtard mar's Caſe adjudged 
of the Inteſtate v. accordingly. 


A Baſtard cannot be a Prieſt or Chaplain *. 111 H. 48. 
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Wan 


RN The Lord Poi conveyed Lands holden' in Capite to one Gran 
his Baſtard, in Remainder after his Death; the Lord Poris died 
It was held by Dyer and Saunders Juſtices, that the Baſtard ſhoula 
not ſue Livery for the third Part, becaufe the Statute of 32 & 34 H. 


14 Eliz. Senor ſpeak of lawful Generation“. 
Powis's Caſe, Dyer 


fol. 313. M. 18 Eliz. Dyer 345. Thornton's Caſe, 13 Eliz. Dyer, fol. 296. 


r 


A. covenants to ſtand ſeiſed to the Uſe of himſelf for Life, the 
Remainder to R. V. his Baſtard Son in Tail; no Uſe is raiſed to the 
Baſtard, becauſe there is no valuable Conſideration; for natural Aﬀec. 
a tion is not a ſufficient Conſideration, for that he is a Stranger in Lay 
1 be] 5 — * although he be a Son in Nature *. | Ms 

If a Remainder be limited Rich. filio Rich. M. it's good, though | 
he be a Baſtard in vulgar Reputation; for if a Grant be made to x 

_ | Baſtard by the Surname of him who is ſuppoſed to beget him, it is 

Mok . EO good, if he be known by ſuch a Name *. ach 
ER. Tompſon had Iflue by one Joan before Marriage, and afterwards 

he married the ſaid Joan, and made a Feoffment in Fee, and took 

back an Eſtate to him for Life, the Remainder Agnet.e fille praditt. 

Rich. & Joanne : Per Curiam, It's a good Remainder, without A- 

verment that ſhe was known to be their Daughter. It was objected 

that a Baſtard is not their Daughter in Law; but Finchden ſaid, that 

the Daughter was born before Marriage, ſo by their Marriage after 

ſhe was their Daughter; for /ubſequens matrirmonium tollit peccatum 

* 41 E. 3. 18, 19. prigcedens . So if the Husband and Wife be divorced canſa precon- 
tractus, the Iſſue hath loſt his Surname, and is now become a Baſtard, 

and nullius filius ; yet becauſe he had once a lawful Surname, it is a 

good Ground of Reputation, to make him a reputed Son, which is a 


* Lib. 6. fo. 65. good Name of Purchaſe *. | 
2: H. 6. 11. 8H. 4 | 


15. 36 Aff. 13. 11 Aſſ. 4. 39 E. 3. 24. 


L. made a Feoffment to the Uſe of himſelf, and after deviſed that 

his Feoffees ſhould ſtand ſeiſed to the Uſe of his Daughter 4. which 

» r5 Eliz. Dy. fol. in Truth was a Baſtard ; this was a good Deviſe of the Land per in- 
323. Lingen's Caſe. gentionem teſtatoris ?. Me ES. „ 

A Man had Iſſue a Baſtard, and after intermarried with the ſame 

Woman with whom he had that Baſtard, and had Iflue two Sons by 

her, and then deviſed all his Goods to his Children ; ſome conceive 

that the Baſtard ſhall take nothing, becauſe he is nullius filius. Its 

clear that the Baſtard in ſuch a Caſe ſhall not take by Grant ; but 

Onere as to a Deviſe. And if the Mother of the Baſtard make ſuch 

z H.4E.6. Auom- a Deviſe, it's clear that the Baſtard ſhall take, becauſe he is certainly 

au, Moor's Rep. known to be the Child of his Mother *. | 
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Part Vo Who may be Executors and Legataries. 


F. IX. Of an unlawful College. 


1. An unlawful College: cannot be Executor.. | 
2. What is underſtood by an unlawful College. | 
z. Whether the Church-wardens may ſue for a Legacy left unto 
the Church. © (6-564 e ww | 
4. Particular Perſons of an unlawful College may be appointed 
Executors. | . 


N (1) unlawful College cannot be Executor. By (2) an un- * 49 Aff. pl. 8. Brook 
A lawful College in this Place, I mean all Companies, Societies, Sr, e wah 
Fraternities, and other Aſſemblies whatſoever, not confirmed nor al- E. 72 — 
lowed for a lawful Corporation by Authority of the Prince, or of 8 
ſome other by whom they ought to be confirmed or allowed *© Not- L. Collegium. Bar. 
withſtanding, (3) if the Teſtator bequeath any Goods or Money to os beg ſenatus. de 
the Pariſhioners of any Pariſh, to the Uſe of the Church, ſuch a Be- rt Ag en 
queſt is good ”, and the Legacy may be recovered by the Church- cel. prela. extr. 
wardens ; who albeit in every Reſpe& they be not a lawful Corpora- l. lid. 4 Faral. 
tion, yet in this Reſpe& they be accounted a lawful Corporation; I » Lb Tract. 
mean in Favour of the Church *. Or (4) if the ſeveral and particular e vo gardiano- 
Perſons of an unlawful College be appointed Executors, they are not 3 
to be repelled ?. 


| | 55, 73, 84. tit. 

f 5 : | | | done, n. 17, 50. 
contra Fitz. tit. done, n. 1. 12 H. 7. 28. 37 H. 6. fol. 30. 10 H. 4. 3. b. Perkins 98. S. 510. 49 E. z. 
fol. 3. * Lambert, ubi ſupra, Fulb. lib. 1. Paral. fol. 42, 43. V Paul. de Caſtro in L. cum ſena- 
tus ff. de reb. dub. | | | ; 


6. X. Of a Libeller. 


E that is condemned for a famous Libel is inteſtable, both ac- 9 2b 
tively and paſſively, that is to ſay, he can neither make a Te- f. i; cui. g. ute. f. 
lament, nor receive any Benefit by a Teſtament * ; but this is by the de teſtam. Va. de 
Civil Law; tis otherwiſe by the Common Law. 4 n 
And here it may be neceſſary to mention what is a Libel in uur 

Law, (9i2.) tis a malicious Defamation of any Perſon, either by Print- 
ing, Writing, or by Signs, or Pictures, to aſperſe the Reputation of 
the Living, or the Memory of the Dead; for tis puniſhable, tho 
the Man or the Magiſtrate defamed is dead at the Time of the Ma- 
king the Libel, becauſe thoſe of the ſame Family, or Friends of the 
dead Perſon who are living, may be provoked to break the Peace; and 
in Caſe of a Magiſtrate deceaſed, tis not only a Breach of the Peace, 
but the Government is abuſed; and if the Proſecution for a Libel is 
either by an Information or Indictment, tis not material whether tis, 3 
true or falſe; but if an Action on the Caſe is brought againſt a Li- 5 "hy 25 Hob. 
beller, he may juſtify that tis true. 253. Hard. 470. 
The Perſon convicted for publiſhing a Libel, muſt either contrive Lant's Cafe. 8 Rep. 
it himſelf, or be a Procurer of the Contriver, or he muſt be a mali- 59: 
cious Publiſher of it, knowing it to be a Libel; but if one reads a 
Libel, or hears it read, tis no Publication, becauſe before he hears or 


reads 
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Who may be Executors an Part v 
reads it, he cannot tell whether tis a Libel or not; but if he write 
a Copy of it, and doth not deliver it to another, tis no Puhj;. 
cation. I, 1 of 


—_— * my * 


[ Legataries. 
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$. XI. Of Uſurers, Sodomites, and others. 


1. Manifeft Ufurers and S:domites can neither make a Teſta- 
ment, nor reap any Benefit by another's Teſtament. LO 

2. Wheſoecer is forbidden to make a Teftament by reaſon of ſome 
Crime, the ſame Perſon is incapable of any Benefit by the Je. 
ſtament of another. „ 


As manifeſt (1) Uſurers, Sodomites, and other criminous Perſons 

3 are forbidden to make Teſtaments themſelves, or to diſpoſe their 

» Supra, part. 2. $5. Goods by their Laſt Wills, (as is before at large declared *;) ſo are 
15, 16,17, 18 they forbidden to reap any ſuch Benefit by the Teſtament of others; 
= for this 1s a common received Concluſion, (2) that he that cannot 


| 


make a Teſtament or Laſt Will, by reaſon of ſome Crime by him 


committed, the ſame Perſon is incapable of any Legacy of Goods dif- 


> Gloſl. in L. is cui. poſed by the Teſtament or Laſt Will of another“. 
ff. de teſta. Soaraz. 


I. rec. ſen. verb. teſt. n. 82, referens hanc op. eſſe com. Idem Jul. Clar. 5. teſt. q. 43. n. 2. 


| $ XII. Of an uncertain P erſon. 


1. If the Teſtator make John at Stile his Executor, and there 
be two Perſons of that Name, neither of them is to be ad. 


mitted. 
1 _ Init. AN uncertain Perſon (1) cannot be Exccutor nor Legatary . Por 
3 pa. IL A Example; the Teſtator doth make Thomas Lante his Execu- 
ter. deteſt. 65. tor, to whom alſo he giveth all his Goods; and there be two Perſons, 


« Minſing. in d. $. either of them being called Thomas Lante; in this Caſe neither of 


> on. * 4 them is to be admitted “. 


lega. 2. Divers other Examples of Uncertainty, with divers Declarations 

of every Example, do appear in the laſt Part of this Book, where the 
© Inf. part. 7. $. 6. Reader may be more fully ſatished ©, in what Sort this former Con- 
cum ſeg. _ cCluſion is to be admitted. W 


2% ͤ AA ²˙ Sn Roan. IE 


. , ee " n = | — = | — 
part V. Who may be Executors and Legataries. 7 
f N | | — — — — 


6. XIII. Of a Recuſant convict. 
1. Ihet her a Recuſant convift may be Executor or Tutor. 
Recuſants are not thought meet to be Executors or Adminiſtra- 


mrs to any Perſon whatſoever, nor to have the Education of their 
mn Children, much leſs the Children of any other the King's Sub- 


BY a Statute lately made againſt Popiſh Recuſants, Becauſe (1) 


fam convifted, or which ſhall be concicted at the Time of the Death obi An. 3. ©: 5. 


of any Teftator, or at the Time of granting any Adminiſtration, 
ſoall be diſabled to be Executor or Aaminifirator, by Force of any 
Teftament after the ſaid Act of Parliament to be made, or Letters 
if Adminiſtration from that Time to be granted; nor ſhall he have 
the Cuſtody of any Child as Guardian in Chivalry, Guardian in 
Sage, or Guardian in Nurture ; but that the next of Kin to fuch 
Child or Children, to whom the Lands cannot lazyfully deſcend, 2who 
nevertheleſs ſhall uſually reſort to ſome Church or Chapel, and there 
hear Divine Service, and receive the Holy Sacrament of the Lord's 
Supper thrice in the Tear next before, according to the Laws of this 
Realm, ſhall have the Cuſtody of the ſame Child, &c. as by the ſaid 
Statute more at large it doth and may appear. By which Statute 
it is alſo enacted, That every married Woman, being, or which ſhall 
be, a Popiſh Recuſant convict, (her Husband not ſtanding convitt of 
Popiſh Recuſancy,) which ſhall not conform herſelf, and remain con- 
formed, but ſhall forbear to repair to ſome Church, or uſual Place 
of Common Prayer, there to hear Divine Service and Sermons, (if 
any then be,) and within the ſaid Tear receive the Sacrament of 
the Lord's Supper according to the Laws of this Realm, by the 
Space of one whole Tear next before the Death of her ſaid Huſ- 
band, ſhall (amongſt other Penalties expreſſed in the ſaid Act) be 
diſabled to be Executrix or Adminiſftratrix of her ſaid Husband, 
aud to demand or have any Part or Portion of her ſaid Husband's 
Gods or Chattels by any Law, Cuftom, or Uſage whatſoever. _ 


Whether an Alien may be an Executor or Adminiſtrator. 


N Alien born, and not made Denizon, may be an Adminiſtra- 
\ tor, and have Adminiſtration of Leaſes, as well as of perſonal 
Things, becauſe he hath them as Executor in another's Right, and not Upuell Cases Cafe 
to his own Uſe: And adjudged accordingly * i Crook part. 1. fol. 9. 

Debt brought by an Adminiſtrator; the Defendant pleads the P. 41 El. rot. 1704. 
Plaintiff was an Alien nee: Adjudged, Cuod reſpondeat onfter ". _— = - _ 
An Alien born may make a Will and Executors, and be an Exe- 683. n. 16. 
cutor, and ſue as Executor, if he be an Alien Friend, and not an, Eliz. Paſeatius 

N | | 3 Elia. Paſcatius's 
Alien Enemy ; ſo adjudged Mt, —_ | Caſe, 

An Alien is a Perſon born out of the Alligeance of the King, and 
under the Ligeance of another King or State : Denizons are thoſe 
who are made ſo by Letters Patent, and naturalized Aliens are made 
lo by A of Parliament ; but the Heirs of Denizons are not inheritable 
to their Anceſtors, but thoſe who are naturalized are inheritable. 

5 D Debt 


* P. 1 Car. C. B. Sir 


fr within this Realm: It is therefore enacted u, That ſuch Recu- * Statut. Regis Jas 
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378 fo may be Executors and Legataries. Part v 
Wells verſ. Williams, 


: Halt: 46 Debt upon Bond againſt the Defendant as Executrix, Gr. ſhe 
i Latw. 11, 34, 35. ed that T. F. the Teſtator was an Alien born in France, and 


0 


plead. 


| hither without the King's Licence; the: Plaintiff replied, that ms 


T. & from the Time of the making the Bond (upon which this 4 
tion was brought) to the Time of his Death, continued in Ey C 
with the Leave, and under the Protection of the King; & hey, vy 
cium, and that wee Defendant might anſwer, Cc. and upon = 
murrer to this Replication the Plaintiff had Judgm a f 
| dant ſhould dhe re Ny 155 ” n 
Jeven v. Levermere, In an Action of Debt for Rent againſt an Adminiſtratri 
S. 306. 5 0 pleaded the Statute 32 H. 8. cap. 16. wi Which it is 9 : 
all Leaſes made of Develling-houfes or Shops in the King's Dom: 
nios to a Stranger Artificer, or Handicraft-man born out of th 
King's Obeyſance, ſhall be void, he not being a Denison. Then te 
ſets forth that the Inteſtate Levermere at the Time of the Leaſe ad 
(on which this Rent was reſerved, and for which the Action 
| brought) was a Stranger Artificer born out of the King's Obedien 
(viz.) at Paris, in the Kingdom of France, and not made 4 "ny 
zon, and therefore by Virtue of that Statute the Leaſe was void; and 
upon a Demurrer to this Plea the Plaintiff had Judgment, for there 
are three Points in this Statute, (.) that the Leaſe muſt be of x 
Dwelling-houſe, that the Party muſt be an Alien, and that he muſt 
be an Arti ſicer; and the Defendant did not aver that this Leaſe was 
made of a Drzelling-houſe. Rh 4 "IN Ix» 
1 Lev. 59. A Deviſe of Lands to an Alien is void. 
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The Sixth Part. 


TO I. Of the ſeveral Kinds of Executors. 


1. Three Kinds of Executor's. 

2. Executor by the Law. 

3. Executor by the Ordinary. 

4. Executor by the Teſtament. 

Divers Kinds of Executors Teſtamontary. 
6. The Office of an Executor Teftamentary. 


OW followeth the Sixth principal Part of this 'Treatiſe, 

wherein I promiſed to ſet forth the Office or Duty of an 

Executor, I mean of an Executor 'Teſtamentary, that 1s to 

ſay, of him that is appointed by the Teſtator for the Performance of 

the Will. 

For there be (1) Three Kinds of Executors, or Perſons which 

have to deal with the Execution of dead Mens Wills, and Diſpoſi- 
tion of their Goods *, every of which have their ſeveral Offices. th, e de Inſtit. e. 
The firſt hath his Authority from the Law, the Second from the Or- moth Ap day 5 
dinary, the Third from the Teftator ®. b De hac trimembri 


executoris diviſione, 


in legitimum, dativum, & teſtamentarium. Specul. ubi ſupra: cui adjungas velim Jo. de Canibus tract. de executoribus 
ult. volunt. part. 2. g. 3. n. 22. f. (mihi) 120. | | | 


The (2) Executor which deriveth his Authority from the Lew, is 


the Biſhop or Ordinary of every Dioceſe, unto whom the Execution 


of Teſtaments and Laſt Wills, eſpecially ad pias canſas, (no Exe- 
- 1 | | - cutor ; 
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. nulli. L. fi quis cutor being appointed by the Teſtator,) hath appertained *; and that 


fa. Doct. & Stud. vil Law, compoſed above a Thouſand Years ſince *, this Office and 


tamen hujus antiqui- 


aſſequi, nempe cujus the Teſtator *. 


Teſtament. n. 20. the Performance of the Will, as if he had been appointed by the Te- 
Brook Abridg. tit. ſtator *, and is called in Law Executor dativus ©, becauſe he is gi- 


poterit revocari, ut in caſu Caroli Ducis Suffolciz, 5 Ed. 6. non tamen pro ſao libitu. 


— 
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e 2 not of late Time, (as ſome have lately dreamed,) but ever fine« 


r on ned 2 

e. To. er : ithin Zuglan 
NN p 3 24 Dich the Withops to whom the Approbation of 'T Fas. en — 
conſlit. Cant. C. ſta- tains _ have continually, by the Royal Conſent of the Kings and 
vr rj emo F. Princes of this Realm *, exerciſed this Office, and executed this 
bo. Charge, for and during fo long Time, and ſo many Ages, that (if! 
3 = hy ic be not deceived) there is not any Memory or antient Record to the 
quorundam. de teſta. OOntrary f. I mean ſince Chriſtianity was embraced, and Paganiſm 
J. 3. provinc. conſt. aboliſhed ; but alfo throughout all the Kingdoms and Nations within 
ee” lber. the Chriſtian Empire. For not only by the Laws Eccleſiaſtical t, 
tem, de execut. te- uſed and obſerved for many Hundred of Years, but alſo by the Ci- 


re. A in. Charge of executing the aforeſaid Teſtaments and Laſt Wills hath 


munitate Eccleſiaſt. been impoſed upon the Reverend Biſhops: In the Sincerity of whoſe 


libertatum. I. 3. pro- (* ; | 4} ax ain, | | . 
3 Conſciences all Chriſtian Laws, and namely, the Law of this Land, 


Lind. in d. c. ſtatut. Bath repoſed greater Confidence than in other Lay- people, about 
ecclefiaſticaram li- the Performance of dead Mens Wills k. Hence it is, that eve- 
r ry Biſhop is called Ordinary, as if other Judges were in this Behalf 


f Lindw. in d. c. ac- | An i 
cidit. qui etſi anti- incompetent or extraordinary. Hence alſo it is, that the Biſhop is 


quus fit, non potuit called Executor legitimur, legal Executor, becauſe he only is ap- 


tat. initium inveſtig. Pointed Executor by the Law, where no Executor is appointed by 


regis temporibus il- SD | 
lud primo fuerat conceſſum, ut ille ingenue fatetur. 


C. tua. c. nos. c. Io. de teſt. extr. * I, 
nulli. L. ſi quis ad decl. C. de epiſc. & cler. 


i Anno, viz. Chriſti 536. editus eſt ille Juſtiniani codex, in 
quo leges iſtæ inter alias inſeruntur. * Perkins in tit. de teſtamentis, f. 94. D. Smith tract. de repub. Ang. 
f. 102. Ordinarius vero dicitur, qui lege, vel conſuetudine, vel principis beneficio, juriſdict. univerſaliter ex- 
ercet. DD. in L. more. de jur. om. judic. m Specul. in d. 5. nunc vero aliqua, de Inſtr. edit. Jo. de Canib. 
de exec. ult. vol. part. 1. q. 3. Olden. de exec. ult. vol. tit. 2. 9 gh. 


The Exccutor (3) which deriveth his Authority from the Biſhop 
e Specul. ubi ſupra. or Ordinary is he whom we call 4aminiſtrator ”®, For when the 
Executor named in the Teſtament doth refuſe to be, or cannot be 
Executor, and when no Executor is named in the Will; it is lawful 
« Stat. Ed. 3. an. 31. for the Biſhop or Ordinary to commit Adminiſtration e, and to an- 
c. 21. & Stat. H. 8. nex the Will to the Letters of Adminiſtration . And this Admini- 


an. 21. c. 5. „ing hi . . - * 
. ſtrator, having his Authority from the Ordinary, is chargeable with 


Deviſe 35. Stat. Ed. | | | . 3 | 
6 atlizned by the Ordinary, to whom originally and by Law 


P Specul. in d. 6. this Execution doth appertain. But with us he is uſually called Ad- 


2 ap Tres wy 4 miniſtrator *, becauſe he is the Ordinary's Deputy, or as it were his 
23 OS Steward or Bailiff, to deal and to adminiſter in ſtead of the Ordina- 


de executor. ry: And in that Reſpe& the Ordinary may call this his Adminiſtra- 


+ Stat: Kd. 3. an | 'Þ f ry 5 : 1 
Ree Yo tor to an Account *; and, if he will, may at any Time revoke his 


II. 8. an. 21. cap. g. Office of Adminiſtration, like as any other Man may revoke his At- 


t Stat. Ed. 3. an. torney . | 
23, © 34- | 


* Brook tit. Adminiſt. n. 3. & n. 33. ſi Stat, 21 H. 8. non obſtat, quod quær. & tamen videtur quod ex juſta caula 


x LAbridg. dez ca- n © 
Lede ae dez a= And this the Ordinary may do, not only expreſly, but alſo ſecr 


i 599. tit. Exec. 11. 1, by appointing another Adminiſtrator * If a Man die Inteſtate, 
18. to. 177. & tit. after whoſe Death the Ordinary doth firſt grant the Adminiſtration of 


164 23 fo. his Goods to one Perſon, and aſterwards upon Cauſe, or peradven- 
; . ture 


WW :2:in{ the ſecond Adminiſtrator, tho' by the © Statute it had not been 13 Eliz. cap. 6. 


VI Of the Office of an Executor. 
ture without Cauſe”, doth grant Adminiſtration of the Goods of the 7 Labridg. dez ca- 
ſaid Deceaſed to another Perſon ; in this Caſe the ſecond Adminiſtra- ſes _ ſupra, fo.177. 
tion is a Secret, but as effectual a Revocation of the former Admini- | 
ſtration, a8 if the Revocation had been expreſſed Not much unlike * Ubi ſupra. 

a ſecond Teſtament, which is a Secret, but an effectual Revocation « Minſing. & Viglius 


c the former *; or the Conſtitution of a ſecond Proctor or Attorney, in 6. polteriore. In. 
0 { . flectuall ked if j (]y fiir. quib. modis teſt. 
whereby the former is as ettectually revoked, as if it were exprefly 


2 l 
\ 
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Fr 


— * 1 


| 1 i infir. 
gone d. Yet the Acts done by the former Adminiſtrator, until his » L. f quis. 5. final. 
Authority Were revoked, are good in Law ©. ab ff. de procur. 


The Reaſon given in the old Books why the Ordinary might revoke r - 
an Adminiſtration is, becauſe by granting the Adminiſtration no Inte- 
reſt paſſed to the Adminiſtrator, but only an Authority to intermed- 
de with the perſonal Eſtate of the Inteſtate, which ſeems a very 
frange Reaſon, becauſe it hath been often held, that all intermediate 
Acts done by the firſt Adminiſtrator ſhall ſtand, which could never 
ve if an Intereſt did not paſs to him. N 
J. $. died Inteſtate, the Ordinary granted Adminiſtration to E. &. Packman's Caſe, 
who was cited by the next of Kin of the Inteſtate to have it repealed ; Sax "hp 9.5. C. 
and pending the Suit the Adminiſtrator fold the Goods, and afterwards Moor 396. 8. C. 
the Adminiſtration granted to him was repealed; and in an Action of 
Trozer brought by the new Adminiſtrator againſt the Vendee, it was 
adjudged that the Sale was good, which could never be if the firſt 
Adminiſtrator had no Intereſt or Property in the Goods, for a Man 
cannot convey a Property where he hath none; and ſuch a Property, 


that tho' the Adminiſtration had been fraudulent, it had been good 


good againſt Creditors. 
Neither can the Ordinary repeal an Adminiſtration at his Pleaſure, Price verſus Parkes, 
25 where an Adminiſtrator brought an Action of Debt, Gc. the De- Sid. 280. 
{-ndant pleaded, that the Adminiſtration granted to the Plaintiff was * tet ay 
repealed and granted to T. S. the Plaintift replied that he had appeal- 
ed from that Sentence; and upon a Demurrer it was adjudged, that 
the Ordinary having executed his Authority had nothing farther to do, 5 9 
for he could not revoke it, unleſs for a juſt Cauſe. | 3008 
The Executor (4) which deriveth his Authority from the Tefator ; 
is he that is named Executor in the Teſtament, or to whom the Exe- | | 
b 
ö 


cution of the Teſtament is committed by the dead Man. For it is 

lawtul for every one having Authority to make a Will, to appoint 1 
an Executor for the Performance of the ſame Will * This Execu- Supra, part. 5. f. 1. = 
tor is termed Executor teſtamentarius, a teſtamentary Executor f, * Specul. in d. g. 1 
and hath his Authority immediately from the Teſtator *, repreſent- cane WT. hs ry 
ng the Perſon of the dead Man; and may without the Authority Executor. ult. vol. f 

of the Ordinary enter to the Teſtator's Goods and Chattels i; and * Plow. Ii. 1. in caf. 1 


9 


| . : inter Greisb. & Fox, 1 
may be convented by the Creditors and Legataries of the Deccaſed, 1 - HER 1 


- | b Sichard. in Rub. 
as ellewhere is declared æ; and after the Probation of the Teſtament de jur. delib. C. n.1. 1 
may alſo commence Suit againſt the Teſtator's Debtors . And he Minas. in tit. de 308 


r ES e . hxred. inſtituend. In- 
doth not much differ from him in Nature whoſe Name in the Civil Air. lib. Tal bo 


Law is heres ® ; ſaving that Heres by the Civil Law is to have the L. f res. ® de 
Retidue of the Teſtator's Goods, and may convert the ſame to his excep. & præjud. 


: ; Doct. & Stud. lib. 2. 
own Uſe, (the Funerals, Debts and Legacies diſcharged,) albeit the cap. 7. 


ter Greiſh ; i Plowd. d. cal. in- 

: reiſb. & Fox. * Supra, part. 4. F. 2. & infra hac parte 5. 3. ! Perkins tit. Teſtament, fol. 93. 

— or Executor, n. 49. m Specul. de Inſtr. edit. d. nunc vero aliqua, n. 16. Lindw. in c. ſtatut. lib. 3. 
incial. 


teſt 


conſt. Cant. verb. prius. tract. de Repub. Angl. lib. 3. c. 9. Haddon lib. refor. leg. Eccleſi. Ang. tit. de 
ent. c. 18. Adde quæ ſuperius annotavi part. 4. 9. 2. in princ. 
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Of the Office of an Executor. Patt vl 
OA ae — N | — 5 — — | w — 
" L. 3. C. de te- Teſtator do not expreſſy Will that he ſhould: have the fame», 
2 in { 2%» Whereas an Executor may not convert the Reſidue to his own pri. 
red. inſtituend. L. in- vate Uſe e, nor any Part of the Teſtator's Goods, more than th x 
terdum. d de ner. Which is left unto him by the Teſtator, or which the Ordinary Nhat 


inſt. Lindw. in d. c. | 
inſt, Tan. im ck allow him for his Travel and Charges, or for ſome other Cauſes 


edu, in fn. — hereafter expreſſed . Inſomuch that if the Executor die Inteftate | 
* Mag. Charm c. the Teſtator alſo from that Time ſhall be deemed Inteſtate, and 


13. Plow. in c. in- 


ter Norwood & Adminiſtration may be committed in this Cafe of the Goods not 
Rede, Perkins tit. adminiſtred 9, | 
Deviſe, c. 8. fol. 3 ; 
97. Littleton, fol. 40. Ripa in L. cum filius famil. ff. de leg. 1. n. 21. r Text. ind. c. ſtatuimus. D 
Gem. in c. religioſus, lib, de teſta. 6. n. 9. Doct. & Stud. lib. 2. c. 10. Dyer, fol. 2. & infra ead. part. 5. 4 n a 
2 Brook Abridg. tit. Adminiſtr. n. 141. tit. Execut. n. 149. Plowd. in caſ. inter Greiſp. & Fox. 22 


— 


P 


Concerning the Office of him that is appointed Executor by Law 
that is to ſay, of the Biſhop or Ordinary, and likewiſe concernins 
the Office of the Executor appointed by the Ordinary, that is to ſay 
of the Adminiſtrator, I do not here purpoſe to entreat ; but only of 
the Office of an Executor teſtamentary. 

Of (5) Executors teſtamentary there be divers Kinds: That is to 

5 . fay, ſome be nude Executors, ſuch as do reap no Commodity b 

r DD. in L. ſi quis. n , y oy 

de leg. 2. f. Jo. de the Teſtament * ; others not meer or naked Executors, but are to re. 

Athon. in legatin. ceive ſome Benefit thereby, and may commence judicial Action: And 

libertatem, de exe- 202i E ſome b iverfal d ſor : t 

NN ns gain, of Executors ſome be univerfal, and ſome particular *, But 

» Conſule Bald. in becauſe I fee no great Uſe of theſe Diſtinctions here in this Place,! 
d. L. fi quis. ubi * bs 

1 wow ſpeak of 1 Executor teftamentary generally, and as it is agree. 

poſſe nudum duplici able to every teſtamentary Executor, be he nude, or otherwiſe, uni. 


reſpettu, vel ob de- yerſal, or particular“. 
fectum commodi, 

vel ob defectum actionis. t Olden. tract. de execut. ult. vol. tit. 3. & ſupr. part. 4. F. 18. Bar. in L. a filo. 
ff. de alimen. leg. u De officio executoris in genere, deinde de officio executoris teſtamentarii, legitimi, dativi, 
in ſpecie, vide poſt alios Jo. de Canib. de execut. ult. volunt. 2. part. | | 
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The (6) Office of every Executor teſtamentary conſiſteth in Two 

„ Vide Sichar. in Things: The firſt is, in accepting or refuſing the Executorſhip *; 
ee the ſecond dependeth on the Reſolution of the Executor in accept- 
5 ing or refuſing the Executorſhip. For if he do accept the Execu- 
torſhip, then his Office is extended diverſly : But eſpecially it conliſt- 

” Inf. ead. part. f 6. eth in making of an Inventory“; in procuring the Probate of the 
06 pry 2895 pe Teſtament * ; in the Payment of Debts and Legacies * ; and finally, 
Inf. ead, part. $.17. in the Making of an Account *. But if he reſolve to refuſe the Exe- 
cutorſhip, his Office is ſo much the leſs, conſiſting only in the A- 


< Inf. ead. part. f. 22. yoiding of ſuch Things whercof Mention is made hereafter *. 


v 
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Part VI. 5 Of the Office of an Executor. TY 383 


U. Of the Accepting or Refuſing the Executorſhip ; 
and firſt, whether the Executor may be compelled 
to accept the ſame. See poſtea Cap. 22. _ 


1. Divers Queſtions about the Accepti ng or Refuſing of the Exe- 


cutorſhip. a 
2. The Executor may be cited to accept or to refuſe the Execu- 
zorſhip. | | 


3. If the Executor being cited will not appear, the Ordinary may 
commit the Adminiſtration of the Goods of the Deceaſed. 

4. If the Executor named refuſe the Executorſhip, the Ordinary 
may commit the Adminiſtration. | 

5. The Executor cannot be preciſely compelled to undertake the 
Executorſhip. | 

6. What if he have already meddled with the Goods of the 
Teft ator ? OO TO 

7. Whether the Executor refuſing the Executorſhip, ſhall boſe his 
Legacy given unto him in the ſame Teſtament. 


""\Oncerning (1) the Accepting or Refuſing of the Executorſhip, 
three Queſtions may be demanded. Firſt, whether he that is 
named Executor in the Teſtament may be compelled to undertake 
the Executorſhip, or that it is in his Power to refuſe the ſame . |, DM en le. 
Secondly, What is to be conſidered of him that is named Executor, tua nos. de teſta. 
whereby he may be refolved whether it were better to accept or re- xr. aof. in ya 
fuſe the Executorſhip *. Thirdly, How long Time he that is named 23 * Frag 
Exccutor hath to deliberate and determine of accepting or refuſing the 2. f. ; 
Executorſhip ©. | ou A 3 . 
To the firſt it may be anſwered, that he (2) that is named Execu- n.. 
tor may be cited to appear before the Ordinary, or other having Au- 
thority to prove the Will, and there either to accept the Executorſhip, 
or at leaſt to refuſe the ſame . And in cafe (3) either he will not! Boi. Panor. & Bar. 
appcar, or appearing (4) refuſe to prove the Teltament, the Ordinary, e e r 
or other Judge, may commit the Adminiſtration of the Goods of the N en 
Deceaſed, as if he had died Inteſtate?; and the Adminiſtrators have * Brook Abridg. it, 
Action, and may adminiſter the Goods of the Deceaſed, as if he had pla ny A If 
died Inteſtate: And their Authority or Act done is good and effectual fat. H. Tat sf 
in the Law in the mean Time, until the Executors undertake the © 5: 


2 2 ; 2 Brook ubi ſupr 
Executorſhip * . for then the Ordinary may revoke the Adminiſtra- & Plowd ubi = 5 


tion before by him committed b. Bald. in L. de- 

3 | | | beri. C. de fidei com- 
mil. liber. Plowd. in d. caſ. inter Greish. & Fox. b Brook Abridg. tit. admin. n. 33. quod facilius procedit, 
cum adminiſtratio commiſſa fuerit (ut ſemper ſolet) ſalvo jure cujuſcunque, &c. | ; 1 


Yet nevertheleſs, if the Ordinary, knowing that there is a Teſta- 

ment, and an Executor named therein, adventure to grant Admini- 

{tration of the Deceaſed's Goods, not having firſt called the Execu- 

tor to prove the Will, and to accept or refuſe the Executorſhip; in 

this Caſe it ſeemeth, that when the Executor ſhall prove the Will, 

be may ſue the Adminiſtrator in an Action of Treſpaſs , notwith- ' Labridg. dez caſe: 
„ding the Adminiftration granted by. the Ordinary ; for that he . 3 

hath no Power to orant Adminiſtration, but when the Perſon de- 25 2 Kl 183, : 


ceaſed 
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3 oy not perform the Office of an Executor * 


21. Cc. 5. 


Of the Office of an Executor. Part VI. 
ceaſed did die Inteſtate, or that the Executor either will not or _ 


But he (5) that is named Executor cannot be preciſely compelled to 


i Panor. in c. Io. de ſtand to the Will, and undertake the Executorſhip ', unleſs (6) he 


teſt. extr. n. 3. Ol- 
den. de exec. 


have already meddled with the Goods of the Teſtator as Executor; 


volunt. tit. 7. in for then he is not only to be compelled to perform the Office of an 


fin. 


m Panor. 


den. ubi ſup. Boi. 


Executor *; but alſo if he ſhould refuſe, and the Ordinary commit 
the Adminiſtration unto him, this Refuſal is void, and he ſhall be 


in c. tua. de teſta. charged as Executor “. 


extr. Plowd. in caſ. 
inter Greisb. & Fox. 


Abraham v. Cunning- 
ham, 1 Vent. 303. 
2 Lev. 182. S. C. 


. Fitz. Abridg. tit. executor, n. 35. 


"Tis ſo by the Civil Law, with which our Law agrees: As for In- 
ſtance ; the Teſtator being poſſeſſed of a Term for Years, made Da- 


T. Jones 72. 8. C. 2d his Son Executor, and died, 2850 proved the Mill of his Father, 
2 Mod. 146. S. C. and made Hay Executor, and then the Son died; but Hay not pro- 


ving the Will of the Son, Adminiſtration Je bonis non of the Pa- 


ther was granted to one Fradburne, (who knew nothing of the 


Will of the Son) and he fold the Term for a valuable Conſidera— 
tion: Then Hay the Executor cf the Son refuſed to prove his Will, 
and the Adminiſtration to Bradburne was repcaled, and a new Ad. 


miniſtration de bonis nem was granted to the Defendant Cunning- 


ham; the Queſtion was, whether the firſt Adminiſtration de Bonis 
non granted to Gradburne before Hay had refuſed, was good or not; 
and adjudged that it was not, becauſe Hay had the abſolute Proper- 
ty of the Eſtate in him before the Refuſal, and might have fold 


the Term before Probate of the Will; and if fo, then the Admini- 


ſtration granted before he had refuſed was void, and his Refuſal af- 
ter the Adminiſtration granted to Bradburne thall not relate to make 
that good, which was void for Detect of Power; and fo the Sale by 
him was void. 

Moreover, though (7) the Executor named, who hath not meddled 
with the Adminiſtration of the Goods of the Deceaſed, cannot be pre- 
ciſely or abſolutely compelled ; yet if any Legacy be left unto him in 
the Teſtament, he may be compelled to ſtand to the Executorſhip, 
or elſe to loſe the Legacy; ſo that he ſhall not reap the Benefit, if 


* Quz poſitio lo- being duly admoniſhed, he refuſe the Burthen “. 

cum vendicat, etiam- 5 . 
fi executor fit conjuncta perſona, ut habet communis opin. Gr. Theſaur. com. op. verb. tutor. Rom. conſil. 235. Add. 
Jo. de Canib. d. tract. de executor. ubi plures enumerat hujus regulæ limitationes, nempe quod non eſt compellendus ; 
quarum firmitatem quia ſuſpectam habeo, eas ſilentio prztereo, | 


34 H. 6. 16. 


9 Ed. 4. 33. 
1 Vent. 335. 


The Perſon to whom Adminiſtration is granted may refuſe to take 
it upon him if he will, for the Ordinary hath not Power to compel 
him to accept it. 
But in ſome Caſes he cannot refuſe; as where an Executor (after 
a Caveat centred) took the uſual Oath, and afterwards refuſing, and 
another endeavouring to get Adminiſtration, the Executor who had 
refuſed, conteſted the Adminiſtration with him in the Spiritual 
Court; and it being decreed againſt him in that Court upon a Sup- 
poſition that he was bound by the Refuſal; he appealed to the Delc- 
gates, and pending the Appeal he moved for a Mandamns to that 
Court, to be admitted to prove the Will, and had it; for having taken 
the Oath, that Court had no further Authority, and therefore ought 
not to have allowed his Refuſal, but to have granted the Probate lo 
him. | 5 


S 3 | 3 5 Trel- 


: " \ 
PR = — Zwui 


Paſt VI Of the Office of an Executor. |  ... 


Treſpaſs. It was found by Verdict, that Sir Ralph Rote lit, being 
polleſſed of a Term made his laſt Will, and thereof made the Lord 
Keeper Bacon, Catlin Chief Juſtice, and others, his Executors, and 
deviſed the Term to the Lord Catlin, and died; all the Executors 
wrote a Letter to Dr. Dale, Judge of the. Prerogative Court, that 
they could not intend the Execution of the Will, and defired him to 
commit the Adminiſtration to Henry Coodyer, the next of Kin to the 
Teſtator ; the Adminiſtration was accordingly granted, but the Re- 
gilter entered the Cauſe, v8. for that the Executors did defer ſſci- 

ere onus teſtamenti; after this, Catlin entred upon the Land de- 
viſed to him, and granted it over: The Doubt was, whether this 
Grant was good. 1. Whether the Letter was a ſufficient Renuncia- 
tion. 2. Whether (if they once refuſe) they may after Adminiſtra- 
tion granted adminiſter at their Pleaſure, Dr. Ford declared to the 
Juſtices, that by the Civil Law a Renunciation may as well be by 
Matter in Fact, as by a judicial Act; and they may refuſe by Parol : 
Ard cited a Rule in the Civil Law, Non aut efſe heres, qui ad 
aium cult transferre hereditatem ; and Hereditas eſt totum jus 
quod defunttns babuit. And to the ſecond he ſaid, Ons ſemel re- 
pudiaverit bereditatem ainplius hareditatem petere non poteſt; 
and, Oui ſemel repudiaverit, ſhall not afterwards be Executor, quia 
tranſit in countractium: And that Executors cannot refuſe for one 
Time, but for ever; but they may pray Time to conſider of taking 
upon them the Executorſhip, and it ought to be granted; and in that 
Caſe the Ordinary is to grant in the mean Time /teras ad colligen— 
dan, c. but is not to grant Adminiſtration. And for theſe Rea- 
ſons, there being a Retuſal, the Grant made after Adminiſtration 


committed was void; and fo was the Opinion of the Court ?. M. 29 & 30 Eliz. 
| | C. B. Broker verſus 


Charter, Crook, part 3. fol. 92. Owen 44. S. C. Moor 272. S. C. 1 Leon. 153. S. C. 


Actions maintainable by Executors or Adminiſtrators, 


Kecutors may charge Perſons for any Debt or Duty due to the 

Teſtator, as the Teſtator himſelf might have done; and the 
ſame Actions that the Teſtator himſelf might have had, the ſame for 
the moſt part may Executors have alſo, And therefore it was ad- 
judged, that Executors may have and maintain a Trover and Con- 


verlion upon Trover and Converſion in the Time of the Teſtator . 4 H. 3) Eliz. B. C. 
| | Eliz. Counteſs of 


Rutland verſus Jabel Counteſs of Rutland, Crook, part 3. fol. 377. H. 21 Eliz. rot. 410. Ruſſel and Prat's Caſ. 


Ibid. lib. 5. fol. 30. Reels Cale. 


If three Executors bring a Trover and Converſion, and the one is 
an Infant, and they all ſue by Attorney, it is good, becauſe they are 
all but one Perſon, and ſue en auter droit, and not in their own 
Right; and it is not reaſonable that one or two ſhould ſue by At- | 
terney, and a third by Guardian or prochein amie*. . 

Luare Tmpedit lieth for an Executor upon a Diſturbance made in my 
the Life-time of the Teſtator *. 2 py 1 7 

Treſpaſs by an Adminiſtrator, de bonis aſportatis in vita in- 4. Lickfell 38 
eſrari- After Verdict it was moved in Arreſt of Judgment, that this 
Action is not given by the Statute of 4 E. 3. cap. 7. but ruled with- 
out Argument, that the Action lay by the Equity of the Statute ; for * P. 37 Eliz. B. R. 
MS in equal M ilchief 's | 3 
5 . An fo. 384. 14H. 7. 13. 
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Of the Office of | an Executor. Part vi 


. 


An Aſſumpſit by the Executor upon a Promiſe made. to the T,. 
ſtator, and did not ſhew forth the Teſtament in the Declaration 
Adjudged, that it is Matter of Subſtance, not of Form ; for otherwiſ; 
the Excutor doth not intitle himſelf to the Action, without ſheyin, 

8 


* M. 38 & 39 Eliz. the Teſtament.. 
B. R. Edwards ver, 


Stapleton, Crook, part 3. fol. 551. Crook, part 2. pl. 1. P. 10 Jac. B. R. Browning v. Fuller, 1 Bull. 200. 8. C, 


1 Vent. 200. But the Law is now altered as to that Point, for the Proifert 975 
in Curia literas, Oc. is held to be Matter of Form, and not of Sub 
ſtance; and my Lord Hale was always of that Opinion, but because 
of different Judgments it was thought neceflary, amongſt other Al. 

* 15 & 17 Car. 2. ferations made in the Law, to ſettle this Matter by * Act of Parlia. 

cap. 8. ment, (is.) That after a Verditt uagment fhall not be ftaid fo 
not producing Letters of Adminiſtration, e 

Treſpaſs by the Plaintiff as Executor of A. againſt B. for that he | 
took and efloined Goods to Places unknown which were the Testa. 
tor's tempore mortis ſie, c. the Defendant thereupon demurred in 

Law: It was moved that this Declaration was not good, becauſe 

there ought to have been mentioned, that the Goods were taken vv. 

tra cuſtodiam ſuam ; as the Regiſt. fol. 49. 42 E. 3.26. 48 E. . 

10. 11 H. 4. 12. But adjudged, that becauſe the Plaintiff had P. 

lection to bring the Action either of his own Poſſeſſion, or as Exe— 

cutor, and foraſmuch as by the Teſtator's Death the Poſſeſſion is 
caſt upon the Executor; it is to be intended that the Goods were 


* H. 3 Jac. B. R, jy cuſtodia ſua; and for that Cauſe the Declaration was adjudged 


Ham, v. Cheverel, * 
Crook, part 2. fol. good a | . | 
17  Feire facias in Chancery as Adminiſtrator to &. Earl of S. upon 
| a Recognizance of 4000 J. conditioned for Performance of Cove- 
nants; the Parties being at Itlue, it was given for the Plaintiff C. J. 

It was moved in Arreſt of Judgment, becauſe it is not mentioned 

in the Writ, Onod profert literas Adminiſtrationis ; but becauſe 

it was in a Writ founded upon the Record, and the Courſe is not 

to mention it in Writs, and fo be all the Precedents in Chancery; 


„ 39 & 40 Eliz. jt was ruled to be well enough”. 
The Earl of Shrew/- | | 
bury verſus Sir Walter Leauſon, Crook, part 3. fol. 592. 


The Stat. 4 E. 3. is taken by Equity, and Adminiſtrators who are 
io in the ſame Miſchief ſhall have the ſame Remedy, albeit they be 
N. B. 103. 7 H. 4:6. not named in the Statute *, 
5 . An Executor fhall have a Replevin of Goods taken in %ita te- 
1 . Hatoris, and likewiſe an ejectione firmæ of an Ouſter made to the 
17 E. 3. Exec. 106. 'Teſtator “. | 125 . 

A Man condemned in Debt and impriſoned, if the Gaoler ſufter 
3 80 1 to eſcape, the Party or his. Executors may have an Action of 

127% 2 0.97 Pikes againſt the Gaoler ?. | 7 
| An Action for Debt is brought againſt B. and Judgment againſt 
him for it, and he impriſoned; A. dies, the Gaoler ſuffers B. to 
eſcape; an Action of Debt will lie for the Executor or Adminiſtra- 
tor upon this Eſcape againſt the Gaoler; but if he be impriſoned 
upon A mean Proceſs, as a Latitat or Bill of Middleſex, quert 
becauſe it is a perſonal Fact done to the Party, and ſo moritur Ci 
T. 2Car. rot. 1 365. perſona 0 


Lemaſons and Dick- : | | | | 
bens Caſe. B. R. Poph. Rep. 189. Vid. T. 14 Jac. Probe and Mair's Caſe, quod ſar mean proces pur eſcape aCtot 
nc gift. Poph. Rep. 192. W. Jones 173. S. C. Latch 167. 8. C. | 1 
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part VI. Of the Office of an Executor. 387 
Inno 3 Car. 2. An Action was brought by an Executor againſt a W. Jones 173. 
Caoler, who ſuffered a Priſoner on meſne Proceſs to eſcape in the 
Life-time of the Teſtator; and upon a Demurrer to the Declaration, 
two Judges were of Opinion that the Action did lie, if not at Com- 
mon Law, yet by the Equity of the Statute 4 Ed. 3. cap. 19. de 
Jonis aſportatis in vita teſtatoris, which Statute ought to have a 
favourable Conſtruction, in order to the Advancement of Juſtice, (5c. 
Two Judges of a contrary Opinion, that the Action did not lie, not at 
Common Law, becauſe it was not grounded on a Cntratt, as Debt, 
Covenant, c. that an Executor could have no Action which ariſed 
er nale ficio, as Treſpaſs, Li & Armis, Battery, and ſuch like, 
though he might have an Action grounded on a Contract, which this 
is not; neither ſhall he maintain it upon the Equity of the Statute, 
{x that only gives him an Action of Treſpaſs for Goode of his 
Teſtator carried away in bis Life-time, which Action he could not 
have before this Statute ; it gives no Remedy for any other Treſpaſs, 
as Afault, Battery, Cc. Now in this Caſe the Treſpaſs did not con- 
cern the Goods of the Teſtator, but it was for ſuffering the Party 
to eſcape ; tis true, this Statute hath been extended by Equity to 
other Actions, which concern the Goods of the Teſtator; therefore 
the Executor may bring Trover for Goods taken and converted in 
the Life-time of the Teſtator. 

an Executor or Adminiſtrator may have a Superſedeas upon a 
Writ of Error brought by the Executor or Adminiſtrator, without 
ſpecial Sureties to pay the Condemnation, if the Judgment ſhould be 
affirmed ; and the Stat. 3 Zac. cap. 8. that all Actions of Debt, &c. 
muſt be intended where it is againſt the Party himſelf, upon his 
Ublization, or where Judgment is general againſt the Executors ; but 
where the Judgment is ſpecial, hat Execution ſhall be of the Goods 
of rhe Teftator, aud Damages only de bonis propriis, it is not rea- 
{ovable that the Party ſhould be inforced to find Sureties to pay the 


intire Condemnation with his own Goods“. a M. 12 Jac. Gold- 
| | | | 2 55 ſmith ver. The Lady 
Plat Executrix, Crook, part 2. fol. 352. Crook, part 1. fol. 42. Mildmay's Caſe. 


A. as Adminiſtrator of B. brings an, Action for Debt againſt C. and 
nad Judgment to recover; C. being impriſoned for it, eſcapes ; A. as 
Executor of B. brings an Action for this Eſcape: And adjudged the 
Action doth not lie, becauſe the firſt Recovery was as Adminiſtrator, 
and the Action upon the Eſcape is as Executor, which cannot be, that 
one ſhould die Inteſtate, and yet have an Executor; and this Ac- 
tion being brought as Executor, diſaffirms the firſt Suit, which ſup- 
poles a dying Inteſtate ; and the Action upon the Eſcape ought to pur- 
due the firſt Actions. There was no Objection to the Action, but? H. 13 Jac. 5% 
to the Form of the Declaration, (.) becauſe the Plaintiff declared IRR Tae; 
againſt the Defendant as Hæecutor, when he had recovered the Judg- 394. 3 Bult. 112. 
ment as Adminiſtrator againſt the Perſon who eſcaped. 
It a Man recover as Adminiſtrator, where he is Executor, the 
Varty againſt whom the Recovery is ſhall have an Audita 
luppoſing that he had no Right to recover“ 
If an Action be brought as Adminiſtrator, he ought to ſhew, & 
profert Hic in Curiam literas adlminiſtratorias; for it is Matter of 
Sudſtance, and not aided by any Statute*; this is now altered. See NI. 7 


ed. | | Cutt's Caſe, Crook; 
p. 2. fol. 409, 412. 28 H. 6. 31. 16 E. 4. 8. 21 H. 6. 23. Pl. Com. 52. 


If 


uerel:c. | 
| 7 ? fCrook, part. 2. fol. 
394. 2 R. 3. fol. 8. 


the Adminiſtrator of the firſt Man may not ſue Execution by Hire 
26 H. 8.7. C. ws fac. for there is not any Privity between them ®. | 


68 9. Brudnel's | | 
C. lib. 1. fol. 31. Shelley's Caſe. Anderſ. Rep. part 1. c. 49. 2 R. 3. fol. 8. 10 E. z. 26. 


A Woman and another Perſon were made Executors, the Woman 
took Husband, who did not alter the Property of the Goods of the 
| Teſtator ; and then the Wife died: It was adjudged, that the Other 
p., Elie Bendlces, Executor might have an Action of Detinue againſt the Husband for 
Rep. | the ſame Goods. 5 6 
An Executor brings Debt upon an Obligation, the Defendant pleads 
Non eft factum, and found for him: Adjudged that the Plaintiff 
k M. 5 Jac. Hay. ſhould pay no Coſts upon the Stat. 4 Zac. becauſe he ſues en auter 
warth verſ. David, Arbit, and of Matter which lay not in his Cognizance ; therefore the 
Crook, part. 2. fol. Law never intended to give Coſts againſt him k. | 
229. Yelv.169. S. C. 8 r 
If an Adminiſtrator recovers Damage on "Treſpaſs de bonis aſpur- 
!M. 44 & 45 Eliz. fats in vita teſtatoris, and then die Inteſtate, his Adminiſtrator may 
BR. Tae v. Go, have Execution thereon ; otherwiſe of a Debt recovered which was 
2 Cro. 27 v. 8. C due to the Inteſtate l. 
If 4. make a Promiſe to P. and after B. dies Inteſtate, and Admi. 


niſtratioh of his Goods be committed to C. who after dies alſo Inte- 


ſtate, and after Adminiſtration is committed to D. of the Goods of ; 


TT C. in this Caſe D. cannot have an Action on the Promiſe made to 
„M. 15 Car. B. R. B. as Adminiſtrator to C. for he is not Adminiſtrator to B. in that 


2 Tn _—_ Adminiſtration was not granted to him of the Goods of B. unadmi- 


tit. execut. lit. E. niſtred by e 
A Perſon made a Leaſe for Years, rendring Rent at Michaelmas, 
or within a Month after; the Leſſee enters; the Leſſor dies within 
ten Days after Michaelmas Adjudged that the Executor had no 
Remedy for this Rent, for the Rent was not due in the Teſtator's 
| Time, nor until the End of the Month; and in ſuch Caſe the Rent 
T. 39 Eliz. C. B. ſhall go to the Heir, and not to the Executor“. 
Pilkington ver. Dal- 2 


ton, Crook, part 3. fol. 575. C. lib. 10. fol. 129. Clun's Caſe. 


Where a Perſon died ſeiſed of Rent, either in Fee or in Tail, or 
for Life, his Executor or Adminiftrator had no Remedy at Common 
Law to recover the Arrears due in his 1.tte-time ; but now by the 
Stat. 32 l. 8. cap. 37. an Action of Debt is given in ſuch Caſes, 
and likewiſe the Executor or Adminiſtrator may diſtrain. | 


'This Statute extends only to [nberitances at Common Law, or to 


a Freehold for Life; and therefore where a Rent was granted for a 
certain Term of Tears, if the Grantee lived fo long, and it was ar- 
rear in his Life-time, his Executor could not diſtrain for the Rent 
after his Death, becauſe this Caſe is out of the Statute which pro- 
vides a Remedy only where the Teſtator died ſeiſed either in Fee, 
or in Tail, or for Life; and 'tis not without the Equity of the Sta- 
tute, though the Rent was determinable on Life. 

Appleton v. Dol, Neither doth this Statute extend to Rent arrear for a Copybold 


LR „% Eſiate; for theſe are not Inheritances at Common Law, but by 


Cuſtom. 
OznePs Caſe, 4 Rep. Tf the Teſtator after this Statute had granted his Intereſt, and the 
_ Grantee had attorned; and then the Teſtator died; bis Executor 


could not recover the Rent in arrear by Virtue of this Sfatute, 
3 i becaule 


teltate, 


. . > 
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becauſe it is loſt by granting over his Eſtate, and was not due to the 
Teftator at the Time of his Death; and the Statute is expreſs, that 
the Executor muſt recover tin as large a Manner as the Teſtator 
might, who as this Caſe is could not recover, and by Conſequence 
tis Executor could not. | | 
Detinue brought by an Executrix againſt her own Husband's Exe- 
eutor: The Cate was this; one Falconer, who was the Plaintiff's firſt 
Husband, made his Will, gave divers Legacies, and towards the End 
of his faid Will ſaid, The Reſidue of all my Goods I give and be- 
neath to Frances my Wife, whom I make my ſole Executrix of this 
my laff Mill, to diſpoſe for the Health of my Soul, and to pay my 
Hebt, and died indebted to divers Perſons, to whom the ſaid Fran- 
25 paid the Debts and all the Legacies, having then Goods in her 
Hinds, for which this Action was brought; ſhe having after married 
one 7 Fiunks, who made the Defendant his Executor, to whole 
lands the ſaid Goods came. Upon Demurrer Judgment was, that the 
Plaintiff ſhould recover; for notwithſtanding the Deviſe, 072. of the 
Reſidue as aboveſnid, ſhe hath them not as Deviſee, but as Execu- 
trix, becauſe the Words of the Will can have no other Intendment, 


than that ſhe ſhould enjoy them as Exccutrix *. » M. 15 & 16 El. 
| C. B. Hunks verſus 


Altborough, Anderſ. Rep. c. 45. Moor's Rep. fol. 99. n. 242. Dyer 33 1. 


One Co-Fxecutor cannot ſue another for Poſſeſſion of the Teſta- 
tors Goods, for that all the Executors to the ſame Teſtator are but 
as one, and no Man can ſue himſelf ?. Nevertheleſs, if the Teſtator ? Brook tit. execut. 
makes divers Executors, and bequeaths to the one of them the Re— pl. 98. 
ſidue of his Goods, it is not only lawful for him to whom they are ſo 
bequeathed to retain the ſame ; but alſo if the other Executor enter 
thercunto, he is ſubject to an Action of Treſpaſs %. Allo if the 4 Brook ibid. pl. 
Executor of a Co-Executor hath any Goods belonging to the firſt 'Te- 1% 
ſtator, the other ſurviving, the Co- Executor of the firſt Teſtator may 
ave an Action againſt the Executor of that deceaſed Co-Executor 
tor the {ſame !. 

If there be two Adminiſtrations granted together, he that is the 
rightful Adminiſtrator may fue the Wrongful for the Goods in his 
Cultody “. | | 90 5 

It Leſſæe for Years deviſeth his Term to another, and maketh his 
Fxecutors, and dieth, and the Executors do waſte, and afterwards 
altent to the Legacy: Adjudged that although between the Execu- 
tors and Deviſee it hath Relation, and the Deviſee is in by the Devi- ae 
lor, yet an Action of Waſte is maintainable againſt the Executors in jb. - a 4 
the Tent 5 | 3 aers's Caſe. 

Debt upon an Eſcape by Exccutors muſt be in the Detinet only, N, 17 Jac. for 
and not in the Deber & detinet , Vide Hiſcock's Cale cited in Har- Hob. Rep. 272, 264. 
arts Caſe, lib. 5, 31. Lib. 5. fol. 31. Har- 

Exeeutor to the Lady P. port debt upon an Obligation; the Con- Se Cate 
dition was, for the Payment annually of 3o/. during the Life of 
the Lady at the Feaſts of St. Michael and the Annunciation, or with- 
thirty Days after every of the-Feaſts; the Lady dies within the 


r Brook tit. execut. 
n. 99. 


C. lib. 8. fol. 135. 


thirty Days; the Queſtion was, Whcther this ſhall diſcharge the Pay- . % Elk BR. 


ment due at the Feaſt before her Death; and the Court held that Price ver.. Williams, 
it did | | Crook part, 3. fol. 


350, 


5 G Executor 


caſtell verſus Sidley. 
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Executor charged for Rent arrear af! ter Aſignment | of 
- the Term. © 


Marrow verſ. Turpin, A S for Rent arrear after the Aſſignment of the Term, the Caſe 
Cro Kun 4) was, An Action of Debt was brought againſt the Defendant (as 
ted in Walkers Cafe, Adminiſtrator) for Rent arrear, and reſerved on a Leaſe made t, 
3 Rep. 24. the Inteſtate, and incurred after his Death; the Defendant pleaded, 
| that before the Rent was due be aſſigned the Leaſe to T. F. and that 
the Plaintiff knowing this Aſſignment, had accepted the Rent from 
the ſaid T. & the Aſſignee ; and upon a Demurrer to this Plea it was 
adjudged, that the Adminiſtrator was not chargeable /ter the Aſſien- 
ment of the Term. op 98 
| Overton ver. Syddall, A Prebendary made a Leaſe, rendering Rent, the Leſſee died, ha- 
pion 1 ving made T. §. his Executor, who aſſigned the Leaſe to E. G. and 
Co. Ent. 1 22. S. C. the Prebendary brought an Action of Debt againſt 7. & the Fxecy. 
Cro. Eliz. 555. S. C. zor of the Leſſee, for Rent arrear after the Aſianment: And adjudg- 
ed that it would not lie; for if the Executor could have been 
charged, it muſt not be upon any Privity of Contract, but upon a 
Privity in Law, as having the Eſtate, if he had not aſſigned the Term, 
but by his aſſigning the Leaſe the Privity of Eſtate was removed; 
and for that Reaſon the Action would not lie. | 
Walker verſ. Harris But if the Lefſee himſeff had aſſigned his Leaſe, though the Priyi- 
Moor 351. ty of Eſtate would have been removed by ſuch Aſſignment; yet the 
. Privity of Contract would have ſtill ſubſiſted between the Leſſor and 
the Leſſee, who ſhall be always chargeable to the Leſſor for Rent, 
and incurred as well before as after the Aſſignment, during Life; but 
after his Death his Executor ſhall not be chargcable for any Rent 
due afterwards, becauſe by his Death the Privity of Contract, as to 
the Action of Debt, was determined. 


here an Executor ſhall be charged upon the Deed of the 
TOE) though he be not named in the Deed ; and 
where he ſhall be charged de bonis propriis, and where 


de bonis Teſtatoris on). 


F a Man hath a Stock of Sheep or other perſonal Goods for æ 

Time, and doth covenant for him and his Aſſigns at the End of 

the Term, to deliver the Stock, or ſuch a Sum for them; the Leſſec 

aſſigns them over; the Aſſignee ſhall not be charged with this Cove- 

| nant, for it is a perſonal Covenant, and wants Privity : But the fame 
* 7 ſhall bind his Executors and Adminiſtrators *. BT 

Leſſee for Years by Indenture covenanted for himſelf, that within 

Three Years he would build a new Houſe upon the Lands; no Men- 
tion was made of the Executors ; the Term expired, and the Leſſee 

died: Per Curiam, His Executors ſhall be charged, though not named 

d T.28H.8. in the Covenant“. 

W If one makes a Leaſe of Land by Deed wherein he hath nothing, 

by the Word Demiſt, and dies before an Action of Covenant s 

brought againſt him; it will be maintainable againſt his Executor - 


4 For 


„ 


n 
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For the Word (Demiſi) implies a Power to let, as well as (Ded) Lb. 4. Naters Caſe, 


| . P. 11 Jac. Rot. 1358. 
doth a Power of Giving A 3 a | : Holder verſus Taylor, 
If one be Leſſee for Years or Life without any Deed, and his Rert Hob. Rep. fol. 12. 


being behind dieth, his Executor ſhall be liable to the Payment of 
this Rent % But if the Leſſee for Years ſell or grant away his Term 21 H. 6. 1. 44 E. 3. 
or Leaſe, and die, his Executor ſhall not be charged for any Rent “s 
que after the Death of his Teſtator, though himſelf in his Life-time . 44 K K 
was ſtill liable for the Rent to grow due after, until the Leſſor ac- 10 14. 4 Fi — 
cept the Aſſignee for his Tenant. . 247. I” 5. Spen- 
4. covenants with his Leſſee to pay all Quit-rents, and dieth. It“ © 
isa On.cre if his Executors be bound there. Dy. fol. 114. And the . 
Books are, that it is a perſonal Covenant only, and dieth with the « py. 114. „ 
Perſon. 49 E. 3. 17. 18 E. z. 2. Finch, lib. 1. fol. 17. But this 17. 18 E. 3.2. 
nere is reſolved in Lib. 5. fol. 16. Spencer's Caſe . 1 gin op ws 
Debt was brought againſt Two Executors, one appeared and con- . 
ſeed the Action, the other made Default; and Judgment was given 
to recover the Goods of the Teſtator in both their Hands; to which 
Purpoſe a Fieri ſa. iſſued to the Sheriff; who returned Nihil; but 
he that made Default had Goods of the Teſtator, and had waſted 
them before the Receipt of the Writ ; whereupon a Hire fac. iflucd 
out againſt him only who had waſted the Goods: And upon a Lire 
ſer. returned, Execution was awarded againſt him only of His proper | 
Cds, without any Execution ſued againſt his Companion s. 1 * 
If a Man condemned in Debt dicth before Execution, it was held“ ““ 
by the Court, that his Adminiſtrators were bound to pay this Debt 
upon Record before Specialties: And if they be ſued upon an Obliga- 
tion, they may plead a Recovery againſt them which is not executed ; 
but if they do not plead it, but ſuffer a Judgment againſt them, and 
Execution before Execution ſued of the frſt Judgment, they ſhall be 
charged of their own Goods, for that by the firſt Judgment the Goods | E. 6. Dy. fol. 80. 
were charged ®. _ 9 a 5 
Debt againſt an Executor, the Plaintiff had Judgment to recover 
de hani Teftatoris, and thereupon a Sire facias was awarded, and 
the Sheriff returned, Ouod nulla habuit bona teſlaturis, and the Plain- 
til furmiſeth, that he had waſted the Teſtator's Goods; whereupon he 
prayed a Sire fac. why he ſhould not have Execution de honig pro- 
pris. Per Curiam, This Writ ſhall not be awarded upon the Surmiſe : M. zs, 49 Elia: 
ot the Party upon a Devaſtavit; nor in any Caſe, where the Judg- C. B. Aldo verl. 
ment is % bonts propriis, unleſs it be upon Return of the Sheriff, 1 3 
when he returns a Deraſtagit. 2 And. 55. S. C. 
Debt, Gc. againſt the Executor of T. S. who was Executor of sir 70% Chichefer's 
E. C. upon a Bond of J. S. the firſt Teſtator; the Defendant plead- Caſe, Dyer 185. 
ech that the ſaid E. G. owed him 100 /. and that Goods to that 
Value came to him as Executor of the ſaid E. G. which he detain- 
©, ard quod he had not Aſſets: The Plaintiff replied and averred 
#\ucts, upon which they were at Iſſue, and the Plaintiff had a Ver- 
(act: Adjudged that he ſhould recover 4% bonzs of the firſt Teſtator 
2 bis Hands, and Damages de bonis propriis; and if the Sheriff 
would return , bona of the firſt Teſtator in the Hands of the 
UeFendant, he muſt likewiſe return a Devaſtavit in him, becauſe 
Verdict found that he had Aſſets, and accordingly the Sheriff re- 


iy a YVevaſtarit ; and thereupon Execution was had de bonis 
roriis. = 


Sire 
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3 92. 
Merchant v. Driver, 
Sid. 412. 


1 Saand. 306. S. C. 
1 Vent. 20. S. C. 


k M. 30 Eliz. C. B. 
Bracebridge and Baj- 
erwil's Caſe, Leon. 
fol. 67. 1 And. 150. 
8. . | | 
Morgan verſus Sock, 

3 Built. 187, 

F 


Fohns verſus Adams, 
2 Cro. 191. 


Chapman verſus Gall, 
2 Lev. 22. 


Cutalla illa (to the Value of the Debt) Sendidit & elomgavit & ag 


mm... — 


Scire facias againſt the Defendant, Adminiſtrator of Anne Rien 
to have Execution % bonzs proprits ; upon an Inquiſition returned. 
that he had Goods and Chattels of the Inteſtate to the Value of the 
Debt and Damages recovered by the Judgment, and that Bong & 


uſum ſuum proprium convertit ; whereupon they were at Iſſue, and 
the Plaintiff had a Verdict. It was objected that he could not have 
Execution de Honig propriis of the Defendant, becauſe there was 
no Devaftavit found, or in Iflue, for the Iſſue which was tried might 
be true, and yet the Defendant not guilty of a Devaſiazit, becauſe 


he might convert the Goods to his own Uſe upon Payment of a Debt and 11 
owing by the Inteſtate ; but it was adjudged for the Plaintiff; for if fit re 
he had paid a Debt to that Value, then the Property of the Goods ri. 
had been altered and veſted in him, and if fo, he could not convert upon 
them. | | to the 

Debt againſt Two Executors ; one pleads' a Recovery in B. R. a. erte. 
gainſt him in Bar, the other that he had fully adminiſtered : Againſt | jim, 
the firſt the Plaintiff did aver Covin ; and upon the ſecond Plea they ann 
were at Ifſue : The firſt Iſſue is found for the Plaintiff, and as to the the © 


other, it was found, that the Defendants had Goods in their Hands 
of their Teſtator not adminiſtered to 3o J. the Debt being 100 J. the 
Plaintiff had Judgment to recover de bonts teſtatoris ; a Scire fac. is 
brought againſt the Executors, ſuppoſing many other Goods came to 
their Hands after the Judgment. Per Chriam, Where upon Nothing 
in their Hands pleaded, it is found, that ſome Part of the Sum in 
Demand is in the Hands of the Executors, there, upon a Surmiſe of 
Goods come to their Hands, the Plaintiff may have a Scire fac. con- 
trary, where upon Iſſue it is found fully for the. Defendants, that 
they have nothing in their Hands &. 55 

Debt againſt an Adminiſtrator, who pleaded that before the Ac- 
tion brought, the Adminiſtration was revoked and granted to an- | 
other, he (the Defendant) having then Aſſets in his Hands to the Sou 
Value of 200/. which he had delivered over to the new Adminiſtra- Nul 
tor : 'The Plaintiff replied that this was by Covin; and fo it was 5 
found, and thereupon he had Judgment to recover the Debt de h, we 
zeftatoris ; and upon a Writ of Error brought it was inſiſted, that the 5 0 
Recovery ſhould not be abſolute de bonis zefatoris,' but conditionally ” 
Sz tantim habiit in manibiu; but it was held that the Judgment was __ 
good. 5 | | I 
Debt upon Bond againſt Husband and Wife as Adminiftratrix ; he 
pleaded Payment by the Wife after the Death of the Inteſtate, upon 
which they were at Iſſue; and the Plaintiff. had a Verdict, and Judg- 
ment quod recuperet againſt them de bonis reftatoris fi tantum ba- 
bent in manibus, & fi non pro miſis de bonis propriis; and adjudg- 
ed good ; for though the Plea is falſe, yet the Husband who pleaded 
it being a Stranger to the Inteſtate, he might not know whether his 
Wife had paid it to the Inteſtate, or not; and this is not like the 
Plea of Plene adminifiravit, which, if found falſe, the Judgment 
ſhall be ze bonis proprits, becauſe it is falſe upon the Defendant s on 
Knowledge. 5 

Debt againſt an Executor, who pleaded Plene adminiſtractt, and 
it was found againſt him; and the Judgment was entered generally, 
when it ſhould be de bonis teſtatoris, ſi, &c. & ft non de bonis FC 
Prils. 

4 Debt 


U 1 Nn 


part VI. Of the Office of an Executor. 393 
. 2 | ei 
| Debt againſt Co-executors, one of them confeſſed the Adtion, and Ns v. Roberts, 
he Plaintiff had Judgment to recover his Debt de Bonis. & Cataollis * © 
of the Teſtator in both their Hands; and thereupon a Vi. fa. iſlued 
aoainit both, and the Sheriff returned, that at that Time they had 
1ila Bona, but that one of them had Goods of the Teſtator to the 
Value of the Debt, and that he had waſted them ante receptionem 
cre; and upon this Return a Fire factas iſſued againſt him alone 
o have Execution de bonzs propriis; and Judgment was given ac- 
cordingly. : WF 

adgment againſt an Executor to recover 600. de bonis propriis, a e IR 
ind fix Pounds Damages; and upon a H. Ju. againſt him, the She- Owen 132. S C. 
if returned Nulla bona ; afterwards upon a Suggeſtion of a Deva- ; 
geit in London, a ſpecial Fi. fa. was directed to the Sheriff, who 
upon an Inquiſition taken returned, Qued bona teſtatoris detenertiut 
o the Executor after the Death of the Teſtator, and that he con- 
vorted them to his own Ule, and then a Lire facias iſlued againſt 
kim, to ſhew Cauſe why the Plaintiff ſhould not have Execution 
againſt him de bonts proprits : The Defendant pleaded, that as to 
the Six Pound Damages, the Plaintiff ought to have Execution; but 
x to the 60 J. Plene adminiffravit; and upon a Demurrer this was 
keld a good Plea, for he ſhall not be concluded by the Inquiſition Ses the next Cafe, 
and Return of the Sheriff, becauſe tis not directly in Purſuance of 
the Writ, but of a collateral Matter. | ; | 
ſudgment againſt two Executors, to recover ae bonts teſtatoris, Petiifer's Caſe, 
and a Feri facias to levy the Debt, who returned Nulla bona ; 5 8 
whereupon the Plaintiff ſuggeſted on the Roll, that the Defendant om 
had 2yaſfed the Goods; and a Writ being directed to the Sheriff, and 
az Inquiſition being taken, he returned, that they had waſted, Ge. 
then a Fire facias iflued againſt them, to ſhew Cauſe why the 
Plaintiff ſhould not have Execution % bonis propizs, to which the 
Defendant did not plead, as he did in G7d/on's Caſe before- men- 
tioned ; thereupon the Plaintiff had Judgment upon the Return of 
Niulla ba ; but upon a Writ of Error brought that Judgment was 
reverſed, becauſe when the Sheriff returned Nu//2 bona, the Plaintiff 
ought to have a ſpecial Fiers facias to the Sheriff to levy the Debt 
de bouts teſtatoris; and that if febi conftare poterit, that the Execu- 
tor had æaſted rhe Cords, c. then to levy it de bonts proprits ; 
for if he make a falſe Return upon an * J»91//i7ion, the Party is © See the Caſe be. 
without Remedy. 0 1285 
Husband and Wife, Executrix of her former Husband, were ſued Menn v. Bourn, 
in an Action of Debt in London, and the Plaintiff had Judgment; een obs 
and upon a Hi. fa. the Sheriff returned Nulla bona teſtatoris; afier- Wy 
Wards upon a Teftatim, that the Goods were eſloined, the Plaintiff 
brought a new ® Scire facias, reciting the Judgment and the former L This oo from 
Writ and Return; and Od teſtatum exiſtit, that the Defendants i e e 
had Goods ſufficient, Gc. and that they e/loined and fold them, was given upon Nalla 
Wherefore the Sheriffs of London were commanded,” that by Inquiſi- — — 9575 
tion cel glio modo, Oc they ſhould inquire Whether the Defen— . Lara 8c 26 
dants had efloined the Goods; and if it was ſo found, that then Scire 
feciant the Defendants to be in Court in Oral. Michaelis, to anfwer 
the Waſte done by them, and to ſhew Cauſe why Execution ſhould 
rot be awarded de bimis propriis; the Sheriffs returned the Inquiſi- 
tion, finding a Sale of Goods by the Defendants, and that ire fe- 
rut the Defendants, who appeared and demurred to the Writ, 
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39% 7 the Office of an Executor. Pan V 
which was adjudged good, and that the Defendants ſhould anſiver. | 


afterwards they imparled, and Judgment was had againſt them * ed t 
Default, and that the Plaintiff ſhould have Execution de Joni, pro 
prits, which Judgment was affirmed in Error. "= 
Knight verſus Hilton, Debt againſt Husband and Wife as Adminiſtratrix of her forme: BY WIe 
C. Car. 603. Husband, and Judgment againſt them; and upon a Heri faciar th 


Sheriff returned Nulia bona of the Inteſtate; and upon a Suggeſtion 

of a Devaftavit another Fieri facias iſſued againſt them, with this whi 
Clauſe in the Writ, & fib1 conſtare poterit per inqui ſitionem that reco 
they had waſted the Goods, then Scire faceret the Defendants to Lo 


ſhew Cauſe why Execution ſhould not be done de bonis Proprii paic 
(as the uſual Courſe is), and the Sheriff returned, that the Jury found 
the Wife had to the Value of 100 J. of the Inteſtate's Goods Which adj! 
ſhe had aſted whilſt ſhe was a Widow, and that the Husband had vi 
not waſted any; but Execution was awarded de bonis proprii o ll as: 
him and his Wife, for he is chargeable by Law for the Maſte done 


by his Wife. BE *V 
Litt. Rep. 5 ;. Where an Executor brings a Writ of Error, if the Judgment is nut | 
reverſed, he ſhall be anſwerable de bonts proprits. | pr 
Nelfon verſus Powell, An Executor acknowledged Satisfaction on a Judgment recovered . V5. 
2 Rol. Rep. 400. by his Teſtator; afterwards this Judgment was reverſed, and Reſtitu. 


tion awarded de bonis teſtatoris, & ft non de bonis propriis; now ii WW til 
it had been de bonis teſtatoris only, then he who had paid his Mo- 
ncy upon an erroneous Judgment might be in Danger of loſing it, if: 
| upon the Reverſal the Executor ſhould not have Aſſets to atisfy 
what was ſo paid; and it would be very hard upon the Executor, that 
| Reſtitution ſhould be awarded de bonis propriis, when he had done 
no Wrong; for the Debt which the Teſtator recovered in his Life- 
time by Virtue of the ſaid Judgment, was Aſſets in the Hands of th: 
Executor ſo long as that Judgment was in Force, and not reverſed, Wl =: 
and liable to his Debts, which his Executor is bound to pay, | 
An Executor is never charged to anſwer de bonis propriis, bit 
where he hath done ſome Wrong, as may be obſerved in ſome of 
the Caſes before- mentioned, and in theſe which follow: 

. Where he waſtes or conceals the Goods, and where he expreſi 

promiſes to pay Money, and negledts it. TOE, 
As to the firſt of theſe Caſes, ſee antea in the Caſe of Merchant 
and Driver; and as to Concealing the Goods, this Caſe happened: 
| Blackmore v. Mercer, The Executor had not waſted the Goods, but had them in 
1 Vent. 221.  Specie, and kept the Poſſeſſion ſo privately, that the Sheriff could 
e not find them to levy the Debt due to the Plaintiff; It was the Opi- 
nion of the Chief Juſtice Hale, that he ſhould be charged de bois 
Proprits. 
And upon an Expreſs to pay the Money, and neglecting it, thi 

Caſe happened. | 

Norden verl. Levett, © l. One Hope poſſeſſed himſelf of the Inteſtate's Good's as Execi- 
7 tor de ſon tort, which ſaid Inteſtate had given a Recognizance for 
1 the Payment of Soo. to Norden Afterwards Adminiſtration Was 
granted to Lecett, who brought an Action againſt Hape as Excculi, 
As ſon tort, and pending that Action they entered into Articles, that 
Levett ſhould diſcharge Hope as Executor de fon tort, and that he 
ſhould pay Lecett 650/. which Sum Hope covenanted to pay, but 
had not paid, and thereupon Lever? brought his Action to recover 


the Money; and upon a Scire facias brought by Norden the — 3 
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71 of the Exccutor, becauſe he is not chargeable 2nαν he harz 
Aſſets. | | 
Dean and Chapter Judgment againſt the Teſtator, who died, and a Sire facing be. 
of Briſtol v. Guiſe, ing brought againſt his Executor, he pleaded that he never was Exe. 
Foo Tony 53. cutor, nor adminiſtred as Exccutor ; upon which they were at Ie. 
and it was found againſt him; yet the Judgment was de bonig fe. 
fatoris tantum, becauſe the Execution muſt relate to the Judgment 
the &cire facias being only brought againſt the Defendant tor ſhew 
Cauſe why the Plaintiff ſhould not have Execution on the firſ 
udgment. | 
Nevil v. Delabar, judgment againſt the Teſtator, who died, and upon a Scire fa- 
Gro. Car. 286. cias brought againſt his four Executors, they all pleaded Plene ag. 
mintſiraverunt, upon which they were at Iflue, and the Jury found 
100. Aſſets in the Hands of one, aud 40 J. Aſſets in the Hands of 
another, and none in the Fiands of the other 1ww0 Executors, yet 
Judgment ſhall be de bonrs teffatoris, becauſe the Action was 
brought againſt them all as Executors, and by Pleading they had ac- 
Me knowledged themſelves to be ſo. 
Belle ver. Jucleden, But if two Executors are ſued, and each of them pleads ſeverally 
Fol. Abr. 929. Plene adminifiravit, and the Jury find that one hath Aſſets, and the 
other hath none, the Judgment ſhall be againſt him only who hath 
Aſſets. 
Bulle verſ. Piu, Leſſee for Years made his Wife Executrix and died, ſhe aſſigned 
aL os the Leaſe to T. S. who covenanted to repair, and then T. &. the 
Aſſignee made Mary his Wife Executrix and died; and in an Action 
of Covenant brought againſt her, the Breach aſſigned was for not 
repairing, Oc. ſhe pleaded a Judgment had againſt her for ſo much, 
and that ſhe had not Aſſets ultra, Oc. to ſatisfy the ſaid Judg- 
ment; and upon a Demurrer to this Plea it was held good, becauſe 
the Defendant was charged as Executrix of an Aſſignee, and not 
as Aſſignee her ſelf, and therefore was liable to anſwer de bonis te- 
1 ſtatoris. 
Nouſe v. Hethering- Upon a Capias againſt two Executors, the Sheriff returned Nn 
for, 1 Salk. 312. off Fnoentus as to one, and the other appeared and pleaded; and Judg- 
ment was had againſt both; thereupon he who appeared brought a 
Writ of Error, and concluded ad damnum ip/ius ; and this was held 
wrong, for both muſt join in the Writ; and it was held that tte 
Judgment ſhall be againſt both de bonis te/7atoris. | 
Tluey verſus Norris, Covenant, Gc. againſt the Adminiſtrator of Leſſee for Years, for 
* not repairing ; and the Plaintift ſet forth, that HSatus de & in pra- 
miſſis came to the Deſendant, who entered, and that the Houſe was 
in Decay, and not repaired, and ſo it was found; it was inſiſted 
againſt the Defendant, that this Covenant runs with the Land, and 
that though the Defendant was ſued as Adminiftrator, yet he ſhall be 
liable proprio jure to repair; but adjudged that he ſhall be charged 
de bonts teftatoris tamtum. | 
Error ſur Judgement ; The Error aſſigned was, that in Debt up- 
on an Obligation againſt an Executor for the Performance of Cove- 
nants in a Leaſe made unto the Teſtator, the Breach was aſſigued 
in the Time of the Executor, for not repairing of a Houſe ; and 
Iſſue being found againſt the Defendant, Judgment was, Onod recur 
peret the Debt de bonis teſtatoris fr, &c. & fi non, tine de butls 
propriis:; Where it was alledged, that inaſmuch as this Breach 1s 
declared to be by the Executor himſelf, and in his Den the 
4 | (Co- 
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Recovery ought to have been, as well for the Debt as for the Dama- 
es, de bonts Proprits. Per Curiam, The Executor is chargeable in 
Debt by the Covenant made by the Teſtator, and therefore ſhall be 
charged only for the Principal with the Goods of the Teſtator : And by 
no Act or falſe Plea ſhall he be charged de bonis propriis, but when 
ke pleads the falſe Plea of Ne unques Executor, which utterly ouſts 


him from the Benefit of the Teſtament . „M. 20 Jac. B. R. 


Bull verſ. Wheeler, 
Crook, part 2. fo. 647. Dyer, fol. 324. M. 21 Jac. B. R. Bridgman verſ. Lightfoot, Crook, part. 2. fol. 671. 


In Debt againſt Executors, who plead Ne unques Executors, nec 
aminiſter come Executors, the Judgment ſhall be de honig teſta- 
toris, if they have Goods of the Teſtator's, if not, Je bonis pro- 
priis?. And there it is ſaid, that if they plead Non eff factum, or 11 H. 4. 5. 33 H. 
other Plea which ſhall bar the Plaintiff for ever, and it be found a- 6. 23,24. 9H. 7.15- 
o:inſt them, the S non mall be t ſupra. But Ouere of the 
Plea Non eff fattum ; for that doth not lie in their Notice, if it 
were the Teſtator's Deed, or not. But of ſuch Things of which they 

may have perfect Notice, and are perpetual Bars, or otherwiſe, as if 

they plead a Releaſe to themſelves or an Acquittance, and the ſame 

be found againſt them, there the Judgment ſhall be de bonis zeffatoris, 

& {i non, de bonts propriis. But if they plead a Releaſe or Acquit- 

tance made to the Teſtator, of which they cannot have perfect No- 46 E. 4. 2. 23 H. 8. 
tice, there the Judgment ſhall be e honig teſtatoris 4. | Brook Exec. 22. 

Debt againſt Executors, who pleaded fully adminiftred, and it Ne Bl ih IM 

was found againſt them; the Judgment ſhall be de bonis teſtatoris . * 2 H.6.12. gH6.9. 
For the Plea is no perpetual Bar, but is a Bar for the Time; for if?“ H.'6. fol. 22. 
Alſets happen after, they ſhall be charged: And ſo it is where one 

Executor pleads Miſnomer, or that another is Executor not named in 18 H. 6. Br. Exec 
the Writ, and it is found againſt them *. pl. 18. 

Debt againſt an Executor for 40 J. who pleaded Plene adminiſtra- Newnan v. Babing- 
cit; and it was found againſt him to the Value of 20 J. and Damages . Godb: 178. 
to 5 . the Plaintiff ſhall 2 udgment as to the 20 J. de bonis teſta- 

'0ris, and as to the Damages de bonts propriis. 


Aclions maintainable againſt Executors or Adminiſtra- 


tors; and what Pleas they may ſafely plead. 


Lthough the Executor hath not actually laid his Hands upon 

any of the Teſtator's Goods, yet ſhall he be ſaid to be in Poſ- 

leon of them, ſo as to ſtand liable to the Creditors, ſo far as they 
extend in Value, though others do afterwards purloin them. 

Debt brought in the Detinet againſt a Woman as Adminiſtratrix 
of her Husband, for Arrearages of Rent upon a Leaſe for Years, 
. for a Quarter's Rent due in the Lifc-time of the Inteſtate, and 
Two Quarters in her own Time; it was found for the Plaintiff. 
it was objected that the Action ought to have been in the Debet 
and Derinet, according to Harerave's Caſe, lib. 5. fol. 3 1. but it 
was reſolved, that the Action was well brought in the Derinet, ſhe * M. 7 Car. B. * 
laving the Intereſt only as Adminiſtratrix : And Hargrave's Caſe was Cate ooo 
denied to be Law, and the Judgment in that Caſe was reverſed n. fol. 163. 

Debt againſt an Executor upon an Obligation, who pleaded, that 
ine Teſtator at the Time of his Death was indebted to the King for 
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r Office of Sheriff. ſhip: But becauſe it was not averred, that it was 
Caſe, Crook, part 2. Cum Juſtum debitum, & minime ſolutum, it was adjudged for the 
fol. 182. Plaintiff *, - een 008 
Scire fac. againſt an Adminiſtratrix, to have Execution upon a 
. againſt the Inteſtate: The Defendant pleaded, Ouod nail; 
abet bona qu fuerunt inteftati tempore mortis ſus in mani bug ſuis 
 adminifiranda, nec habuit die impetrationis brevis, nec ungquam 
ea, Gc. Adjudged no good Plea: For a Judgment cannot be anſwer. 
ed without another Judgment; and it may be ſhe had adminiſtred all 
FT 20 28 the Goods in paying Debts upon Specialties, which is not any Admi- 
Glocke bart. 3. fs, nitration to bar the Plaintiff; or it may be he had Debts upon Statute 
575. or Recognizance, which are not allowable againſt a Judgment ?, 
Promiſe by the Teſtator, that if 7. S. marry his Daughter, he 
would give him 100 J. and as much as to any other of his Chil- 
| „ dren; the Marriage took Effect; an Action upon the Caſe is brought 
a 1 2 3 by FJ. S. againſt the Executors of the Teſtator: And adjudged, that 
2 Crook, part. the Executors are chargeable as well for this collateral Promiſe a 
2. fol. 417. for a Debt *. | 1 
My An Action of the Caſe lieth againſt an Executor upon a ſimple 
 Lib.s. Slad's Cale. Contract of the Teſtator *. | | 
ONE An Action lieth againſt Executors for Arrearages of Account found 
* EK before Auditors * 40 
Where one hath a Tally of the Exchequer to receive Money of 
ſome Cuſtomer, Receiver, or other Officer of the King's, and deli- 
vereth it to him, he then having Money of the King's in his Hands, if 
27 H.6.4. 15E.4. he die without paying the ſame, his Executor ſhall ſtand chargeable 
16. C. lib.g. fol. 87. with the Payment thereof ©, 2 
Swan verſus Scarles, The Teſtator being only Tenant for Life (Remainder to one Scarles 
Moor 74. in Fee) made a Leaſe for 15 Years to S, and afterwards made 
Scarles and another his Executors, and died; Scarles entered and a- 
voided this Leaſe, and thereupon Szwar the Leſſee brought an Action 
of Covenant againſt him and the other Executor; and adjudged that 
the Action would lie. > 1 | 
Covell verſus Davall, Debt againſt an Executor, who pleaded that his 'Teſtator was in- 
2 Tutu. 1634. debted to one Lamb in 300 L on Bond not ſatisfied, but ſtill in 
Force, and that he had fully adminiſtred and had not Aſſets ultra 
10 J. to pay the ſaid Debt die exhibitionis Bills nec unquam puſtea; 
and upon a Demurrer the Plea was adjudged ill, becauſe the Defen- 
dant pleaded Plene adminiftravit die exhibitionis Bille, when it 
ſhould be ante impetrationem Brevis, Oc. * e 
Powers verſus Chef, Debt on a Bond againſt the Executor of T. &. who pleaded that the 
N faid 7. §. died Inteſtate, and that Adminiſtration was granted to the 
Defendant ande petit judicium fi ipſe ad Billam predict reſpondere 
debeat, c. and upon a Demurrer to this Plea it was inſiſted, that 
it was ill, becauſe the Defendant ſhould have traverſed, that he inter- 
meddled before Adminiſtration was granted to him; for if he did, 
then he was Executor de fon tort ; but adjudged that ſuch a Tra- 
verſe would have made the Plea ill, becauſe there is no Intermeddling 
charged in the Declaration, and the Defendant ought not to traverſe 
what is not alledged. | 
| Sire facias upon a Judgment againſt a Teſtator in Debt brought 
againſt his Executors, who pleaded, that before they had Knowledge 
of this Judgment, they had fully adminiſtred all the Teftator's Goods 
in Payment of Debts upon Obligations. It was adjudged no Plea, for 


4 at 
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at their Peril they ought to take Knowledge of Debts of Record, and 4 43 Eli C. B. 
ought firſt of all (unleſs Debts due to the Queen) to have fatisfied co. © and Hobbin's 


; | F aſe, Crook, * 
them ; it was adjudged accordingly *. fol. 793. 1 8 


Debt againſt an Executor upon an Arbitrement made in the Time ; 
of the Teſtator; it was demurr'd in Law, whether the Action lay be- v P. 39 Bl. Hamp- 
cauſe the Teſtator might have waged his Law; and adjudged it lay 797. Sees 

„ | 3 5 | ol. 600. 

"Peet in C. B. againſt three Executors ; the Error aſſigned was, H. 41 Eliz. Au- 
hat one of them died depending the Writ before Judgment ; n 
n FFF 0 l 3 How 

Debt againſt Executor, who pleaded he had R7ens en ſes mains, 
but certain Goods diſtrained and impounded ; it was adjudged to be 
no Aſſets to charge him. 3 
cction fur le caſe ſur trover & converſion of Goods; the Caſe was, 
| 4 Recovery was had in the Exchequer againſt an Executor, of Debt 
and Damages, and a Heri facias iſſued out de bonis teſtatoris, ſi, 
tc. fi nemy, damna de propriis ; the Executor dies, the Sheriff 
makes Execution of the Teſtator's Goods before the Return of the Fog 31 3 B. 1 
Writ; adjudged good, notwithſtanding his Death after the Teſte of ar * 
his Writ ©. 5 | fol. 352. n. 473. 

An Executor ſhall not be charged without Specialty wherein the 
Teſtator might wage his Law; for that an Executor cannot wage his 46 E. 3. 10. b 
Law of other Mens Contracts *. 11 H. 6 

Debt againſt an Executor upon an Obligation made by his Teſta- 
tor; the Plaintiff was nonſuited; the Defendant had Coſts by Order 
of Court ; otherwiſe it is where an Executor is Plaintift and is non- 
ſuited; for it cannot be intended, that it was conceived upon Ma- 
lice by him s. And the Stat. 4 7c. ought to have a reaſonable In- RM. 38 & 39 Fl. 
tendment, and no Default can be preſumed in the Executor, who #*t4:r/on verl. Ah. 
complains, becauſe it concerns other Mens Facts, whereof he can pry "gf "ag 
have no perfect Knowledge; and fo it was reſolved by the Courts of N 1 
CB. ind B. R. 1 Rep. 7 

Action upon the Caſe ſur Indebitatus aſſumpſit of the Teſtator T. 44 Eliz. B. R. 
doth well lie againſt the Executors “. i Sladr's Caſe, Coke, 

The fame Point had been adjudged before in“ Norzw99d's Caſe; F 18 
but a Diſtinction was made in f Pines Caſe, between a Promiſe of Neue ver. Read. 
the Teſtator to pay a certain Sum of Money, and his Promiſe to do a A er _ W 
collateral Act; and that in the firſt Caſe an Indehitatus aſſiumpſit an 
would lie againſt his Executor, becauſe where the Sum Was certain, 
the Promiſe 10 pay it made a Duty. „ 3 

But the former Opinions ſtill prevailed, (27z.) that an Hdebitatius Stubbings v. Rothe- 

ſeunpſit would not lie againſt an Executor for a Debt created by the 577 pay ng Roe 
fmple Cuntract of the Teftatir, becauſe he might have aged his Cro. El. 459, 557: 
Lacy; for where the Demand is certain, there the Defendant may * And. 182. 
Sage bis Law, which he cannot do in an Action where Damages are 
to be recovered upon a Breach of a Promiſe, which Damages are al- 
Ways incertain till reduced to a Certainty by a Verdict; and therefore 
the Defendant in ſuch Caſe cannot wage his Law, becauſe 'tis impoſſi- 
ole for him to make Oath that he hath paid, when he cannot tell 
how much was due. | 5 

In S/ade's Caſe it was held, that an Action of Debt, or an Aci ion lad“ Cale, 4 Rep. 
% the Caſe zwould lie againſt an Executor for a Debt due apon the ?? * 
Jmple Contratt of the Teſtator, and this at the Election of the Plain- 

Ul ; tf 


©; tac Reaſon given for the Action on the Caſe was, becauſe every 
Contract 


4 M. 25 Eliz. C. B. 
Crook, part. 3. pl. 8. 
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Contract executory implies a Promiſe, for when a Man agrees i ba mon | 

TR Money, or to deliver a Thing, he promiſes to do it; tis true, thi 4 wr 
* Vaugh. 101. Called a falſe Gloſs by the Chief Juſtice * Yaughan, invented on Actio 


at | 
turn Actions of Debt into Actions on the Caſe: But the Chief 7, = of 


+ Pinchion's Caſe, ſtice Che and fix other Judges in + Pinchion's Caſe were of a 
SE COR Opinion, for the Law was not clear that an Action of Debt would 
againſt the Executor upon the ſample Contratt of the Teſtator; 4 
cauſe in ſuch Action the Teſtator might have waged hjs Law. and 
'tis a Rule that the Executor ſhall not be charged where the Teſtator 
might have waged his Law. Wee 
Now if an Action on the Caſe ſhould not lie, then the Creditor 
would be without Remedy, and that would be a plain Defect in the 
Law; therefore the Judges held in Pinchion's Caſe, that every Con- 
tract executory implied a Promiſe, upon which an Action on the Ca% 
might be founded. 5 
Debt againſt the Defendant as Executrix of J. $. upon Plene ad. 
miniftrazit pleaded, it was found by Verdict, that the Teſtator at the 
Time of his Death had Goods to the Value of 100 J. and was bound 
to another by Obligation in 190/. and that the Defendant had taken 
in this Obligation, and made another in her own Name with Suretics 
to the Ooligor. Per Curiam, This was an Adminiſtration, and it i; 
in the Nature of a Payment, and ſo much of the Teſtator's Debt is 

« M. zo & 31 El. by this diſcharged k. 


Martin verſus Alice | N | 
Whipper, Crook, part. 3. fol. 114. M. 28 & 29 Eliz. Rotul. 2625. inter Stampe and Hutchins, adjudged according- 
ly, 1 Leon. 111. Moor 260. S. P. Cro. Eliz. 120. | 


Debt againſt one as Adminiſtrator to N. upon an Obligation; the 
Defendant ſhews the Cuſtom of London to be, that if a Contract be 
made by a Citizen, to pay Money to another Citizen, and he who 
made the Contract dies, that his Executors or Adminiſtrators ſhall be 
chargeable therewith, as if it were upon an Obligation; and ſkews 

farther how the Inteſtate was indebted upon Contract to A. who had 
recovered agajnſt him, and that he had r/ens ouſter en ſes maines, 
&c. Adjudged that the Cuſtom is good, for the Executors or Ad- 
miniſtrators to pay Debts upon ſimple Contracts: Cuſtoms in Ton- 
don are confirmed by Act of Parliament, and are now as ſtrong as a 
Statute, and the Cuſtom is reaſonable, becauſe the Executor or Ad- 
miniſtrator is bound in Conſcience to pay Debts upon Contracts as 
well as Obligation, though the Law hath given Priority to Debts up- 


'1,T. 37 Eliz. C. B. on Obligation ff 
Snelling's Cai. Coke, 5 
lib. 5. fol. 82. b. Croke, part 3. fol. 409. n. 21. S. C. 


i pb hoe Now as to Actions of Debt brought againſt Executors upon the 
Foph. 31. © ſimple Contract of the Teſtators, theſe Caſes happened, (es.) it was 
held, that the Defendants in ſuch Cafes may be charged, or not ac- 
cording as they plead, for upon a Demurrer to a Declaration in Del 

the Defendant muſt have Judgment; but if he plead, and 'tis found 

againſt him, then he hath loſt the Benefit of the Law. 

Hughjon verl. Webb, But yet ſome are of Opinion, that even in ſuch Caſe the Judges 
8 c. e Hcio ought to abate the Writ; as where Debt was brought a- 
| Leon. 168. 8. C. gainſt an Adminiſtrator upon a ſimple Contract of the Inteſtate: 
Gouldf. 106. S. C. the Defendant pleaded Plene adminiſtravit, and it was found againſt 


him; yet the Plaintiff could never get Judgment, becauſe at Com- 
| mon 


2 


3 
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mon Law Debt would not lie againſt an Executor or Adminiſtrator 
upon the ſimple Contract of the Teſtator or Inteſtate; and where the 
Action is improper, and not ſufficient to charge him, the Court ought 
x officio to abate the Writ. | es TI 5 
Goon after the Caſe laſt mentioned, an Action of Debt was brought Cen verſus Rll, 
againſt an Executor, Gc. who pleaded that he never was Executor; lip Ia 
and it was found againſt him; but in this Caſe the Plaintiff had Judg- 
ment, becauſe by the Plea the Contract was admitted. | 
But now the Law is ſettled as to this Point, (z72.) if the Defen- Morgan verſus Greer, 
dant demurs to ſuch a Declaration in Debt, he muſt have Judgment . n 
ſor the Reaſon before- mentioned; but if he pleads, then he hath Penner verſ, . 
taken Notice of the Debt, and hath in a Manner confeſſed it, eſpe- Sid. 332: 
cially if he plead Plene adminiſtravit; and if it is found againſt him, 
the Plaintiff muſt have Judgment. 7224 
And by a Paragraph in the Statute of Frauds, it is enacted, That 
no Ation ſhall be bronght to change an Executor or Adminiſtrator up- 
n a ſpecial Promiſe, to anſwer Damages out of his ozwn Eſtate, or 
to charge 1be Defendant upon any Promiſe, to anſewer for the Debt 
or Miſcarriage of another, unleſs the Agreement upon which the Ac- 
ion is brought, is put into Writing, or ſome Memorandum or Note 
thereof, and figned by the Party, to be charged therewith, or by ſome 
other Perſons authoriſed by him. 
Since this Statute this Caſe happened, (v.) Leſſee for Tears died, 
leaving Rent in arrear ; his Widow promiſed the Leſſor, that if he 
would permit her to enjoy the Lands till Lady-day, and to remove 
ſeveral Goods, ſhe would pay the Arrears due in the Life-time of her 
Husband, which was 160/. and 200/. more; the Queſtion was, ſince 
there was no Memorandum of this Matter in Writing, whether the 
Promiſe was good or not; and adjudged that it was not, for it was 
void as to the 160/. becauſe that was the Debt of the Husband, and 
not put into Writing; and being void in Part, it is ſo in the Whole, 
becauſe it is an intire Agreement. 2 Vent. 223. Lord Lexington 
verſus Clerke. | 
A. covenanted with B. to put his Son an Apprentice to C. or 
otherwiſe, that his Executors ſhall pay B. 20/. A. doth not put his 
Son an Apprentice to C. and dieth; B. brings Debt againſt the Exe- 
cutors of AJ. Per Curiam, It doth not lie, for it cannot be a Debt in 
the Executor, when it was no Debt in the Teſtator. If a Man co- 
venant to pay 10/. Debt lieth againſt his Executor, but not when he = P. 34 El. Perrot 
covenanteth that his Executor ſhall pay 10! _ | Lee ee 
If an Executor pleads Plene adminiſtravit, the Plaintiff may pray!“ 3 
Judgment againſt him when Aſſets come unto him; but the Plain- 
titt is to be barred, if he acknowledge it; and if he denieth, that 
he hath not fully adminiſtered, which is found againſt him, he ſhall 
be barred alſo, and pay Coſts to the Defendant. When it is found 
that the Defendant hath ſome Aſſets, although of little Value, ſo as 
he hath not fully adminiſtered ; the Plaintift ſhall have Judgment for 
the intire Debt; but he ſhall not have Execution but of as much 
as is found, and ſhall not be barred for the Reſidue; and if more 
Aſſets come afterwards, he may have a Ci. fac. to have Execution 
thereof. But if it be found that he hath fully adminiſtered, or if it 
be ſo pleaded and confeſſed, the Judgment ſhall be againſt the Plain- 
tif, And therefore Mary Shipliés Caſe, lib. 8. fol. 134. that if an 
| 5 K Executor 
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Of the Office of an Executor. Pan vl. 
Executor plead Plene adminiſtravit, the Plaintifl may take Jud, 
ment preſently, and expect when he hath Aſſets, was denied to be 
„ M. 9 Cor. Rot. Law. N | 11. | 


. Dorcheſter verſ. : . | 8 
448, e 1. fol. 373. 8 E. 4. 3. Sir John Needbam's Caſe, lib. 8. fol. 136. 11 H. 7. 4. 21 H. 7:31, 


11 H. 4. 83. 20 E. 4. 17. 
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F # % 5 
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If an Executor of a Leſſee for Years doth aſſign over his Intereſſ 
an Action of Debt doth not lie againſt him for Rent due aſter the 
Aſſigument; and if a Leſſee for Vears doth aſſign all his Intereſt and 
dies, the Executor ſhall not be charged for the Rent due after his 
er Death, becauſe the perſonal Privity of Contract, as to the Action of 
„ C. lib, 3. fol. 24. Debt, is determined“. I | 
Walter's Cale. Information in the Exchequer in Nature of an Account wa; 
brought againſt D. Executor of V. M. who had received Money af 
the Queen's amounting to 1500 J. Upon ſpecial Verdict, the Caſe 
was, That V. M. had received annually out of the Exchequer 50 
as a Fee for his Diet for thirty Years, which was paid him by the 
Command of the Lord Treaſurer, who had Authority by Privy Seal. 
to make Allowance and Payment of all Fees due; but in Truth thef: 
were not any due Fees. The Queſtion was, whether his Executor; 
ſhould be charged. Per Curiam, They ſhall be charged; for this Pay- 
ment by the Lord Treaſurer's Appointment was not allowable ; for 
the Privy Seal is not ſufficient Authority to diſpoſe of the Queen' 
Treaſure, unleſs where it is due; and he diſpoſing of it otherwiſe. it 
H. 39 El. Doding- is Out of his Authority . | ; 
ae Caſe, Crook Seire facias was ſued by H. againſt V. Executor to his Father, 
3 Fogg b. for Execution of a ergo obtained againſt the Teſtator; the 
Defendant pleaded Plene adminiſiravit at the Time of the Bringing 
of the Action; and thereupon they were at Iſſue. Per Curiam, It 
is no good Plea, but the Executor ſhould have pleaded, there was 
nothing in his Hands at the Time of the 'Teſtator's Death, becauſc 
the Judgment bound him to ſatisfy that Debt before others; but 
| by joining of Iflue the Advantage of that Exception to the Plea is 
4 H. 11 Jac. Rot. waved 4. | 1 5 | 
xg gp kg Sire facias againſt Executors, upon a Judgment againſt their Te- 
ſtator in Debt; they plead, that before they had any Conuſance of 
this Judgment, they had fully adminiſtered all their Teſtator's Goods 
in paying of Debts upon Obligation: Sur ' Jemurrer adjudged for the 
Plaintiff, and that it was no good Plea; for they at their Peril ought 
to take Conuſance of Debts upon Record, and ought firſt of all (un- 
leſs for Debts due to the Queen, wherein ſhe hath a Prerogative) to 
fatisfy them; and though the Recovery was in another County than 
where the Teſtator and Executors inhabited, it is not material. But 
if an Action be brought againſt them there where they inhabit, and 
before their knowing thereof they pay Debts upon Specialties; that 
4H. 6. 8. 21 Ed. js allowable *. | | | | 3 


4. 21. M. 42 & 43 8 | 
Eliz. Rot. 627. Littleton verſus Hibbins, Crook part. 3. fol. 793. 


Debt againſt B. as Executor; he pleads Plene adminiſtravit ; and 
it was found by Verdict, that the Defendant's Wife was made Execu- 
trix, and ſhe by Fraud to deceive the Creditors, made. a Gift of her 
Goods before Marriage with the Defendant, and yet ſhe retained, 
them in her Poſſeſſion, and took to Husband the Defendant ; oe 

I dies, 
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dies, and the Defendant had in his Hands ſo many of the Goods as 
would ſatisfy the Creditors their Debts. Judgment for the Plaintiff ; 
for the Defendagſ had by his Plea confeſſed himſelf to be Executor; 
and for that he 1S chargeable, becauſe the Property of the Goods did 


not paſs out of the Wife by her Grant, the ſame being made by . ST 
Fraud, and ſo void by the Stat. 13 Elig. | Moor's Rep. fo. 396. 
Debt againſt an Adminiſtratrix upon a Bond of 600 J. made by *. 518. 
the Inteſtate ; the Defendant pleaded, that the Inteſtate and his Son 
acknowledged a Recognizance to the King of 100/. and another of 
800 I. to B. and another of 100 /. to M. and divers others, over and 8 
above which ſhe had not Aſſets; and after ſaid ſhe had not ſufficient 1 
Aſſets; the Plaintiff replied, that the Recognizance to B. was for 400 /. 
which is paid, and the other to M. was for Performance of Cove- 
na nts, none Whereof is broken, and that the Recognizance ſtands in 
Force by Covin of the Defendant. It was reſolved, 1. That the Bar 
was inſufficient, for that firſt ſhe confefled that ſhe had ſufficient Aſ- 
ſets to pay the ſaid Recognizances, and afterwards denied it. 2. Het 
Plea is too general, but ſhe ought to have ſet forth how much Aſſets 
| the had, becauſe ſhe had Knowledge of them; alſo the Bar is inſuffi- 
cient, becauſe the Inteſtate was bound in the Recognizance with ano- C, lib. 9. fol. 109, 
dier, and the Defendant hath not averred that the other had not ſuf- Ha. Ma: 


AY ; 1 Roll. Abr. 922. 
ficient to have ſatisfied them *. 2 © Wink be 


As to Actions of Covenant brought againſt the Executor upon a 177. 8. C. 
Covenant of the Teſtator ; it is to be obſerved, that ſome Covenants 
are expreſs, in which the Executor is named, and ſome run with 
the Land, in which the Executor is not named ; and theſe are Co- 
venants in Law; but in both Caſes he is liable to an Action of 
Covenant. pet” Cf. 
As to thoſe Covenants which run with the Land, the Executor is 
always chargeable, even after the Aſſignment of the Term, and af- 


ter the Acceptance of the Rent by the Leſſor or his Aſſigns, (viz.) Brett v. Cumberland, | 
Leſſee for Years covenanted to repair; the Leſſor aſſigned the Re- g 1 
verſion to T. S. and the Leſſee aſſigned the Term to E. G. then T. C. . 
the Aſſignee of the Reverſion, brought an Action of Covenant a- 
gainſt the Executor of the Leſſee for not repairing, &c. after the 
Manment of the Term; and adjudged that it would lie, it being 
on an expreſs Covenant which runs with the Land, by which the 
Covenantor and his“ Executors likewiſe are always liable ſo long Bur not the Aigner 
as they have any Aſſets, not by Reaſon of any Privity of Contract, A 3 
but by the expreſs Covenant it ſelf, and by Virtue of the, Statute te Term; and fe 5s 
32 H. 8. cap. 34. which gives the Aſſignee of the Reverfion the ſame , coſe of Filcher | 
Benefit of Action againſt the Executors of the Leſſee for not per form- gi. 
ing the Covenants contained in the Leaſe, as the Leſſors themſelves | 
meght have had, if no ſuch Aſſignment had been made ; by which a 
Defe& at Common Law was remedied; for before this Statute an Aſ- 
lignee of a Reverſion could not have that Benefit, becauſe he was 
neither Party or Privy to the Contract. | 
But an Executor is bound by the expreſs Covenant of his Teſta- Batchehr verl. Gage, 
tor, though it is collateral, and doth not run with the Land, as 4 on 201 
thoſe Covenants do which are 70 pay Rent or to repair, &c. As for 
Inſtance ; the Leſſee covenanted for himſelf, his Execntors and Aſ- 
ligns, not to erett any Buildings on the Land, to the Prejudice of the 
Leſſor ; afterwards the Leſſee afſiened the Term, and died; then the 
Hor accepted the Rent of the Maude, and afterwards 1 
ion 
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404 „ Of the Office of an Executor. Part VI. 
Action of Covenant againſt the Executor of the Leſſee, Oc. It wa; 
objected that this Action would not lie, becauſe by the Aſſignment of 
the Term, and the Acceptance of the Rent 3 Aſlignee, the 
Privity of Contract was determined; but adjudged that neither the 
one or the other ſhall bar the Leſſor from an Action againſt the Ex. 
ecutor of the Leſſee upon an expreſs Covenant, which he made in his 


| Life- time. | 
Morley verſ. Polbill, In Morley's Caſe, Anno 1 Will. this Action was extended to the Af 
z Vent. 56. fignee of ſuch Executor, which before extended only to the Executor 
: | himſelf upon an expreſs Covenant of the Teſtator, (eng.). The Biſhop 
» of Wincheſter made a Leaſe to T. S. for Twenty-one Years, and died; 


the Leſſee aſſigned the Term to V. N. and made him Executor, and 
died; and the Aſſignee made E. G. bis Executor, and died; then the 
Executor of the ſucceeding Biſhop brought an Action of Covenant a- 
gainſt E. G. the Executor of the Aſſignee, who was Executor of the 
Leſſee, and laid the Breach for not repairing in the Life-time of the 
ſaid ſucceeding Biſhop ; and adjudged that the Action would lie, tho' 
the Covenant was made with the preceding Biſhop, and though it 
was againſt the Executor of the T.eflee. 


. III. What is to be conſidered of the Executor, de- 
ſirous to be reſolved whether it were better to ac- 
cept, or to refuſe the Executorſhip. 


1. Dicers Things to be confidered of him e ho would be reſolred, 
yg it were better to accept, or to refuſe the Executer- 

tp. Toh | 

2 5 he firſt Thing to be inquired in this Caſe concerning the Te- 

A. | 8 

3. Of the Authority and Charge of the Executor. 

4. The Executor may not meddle with the Lands, Tenements or 
Hereditaments of the Teſtator, but the Heir. 

5. The Heir hath not to deal with the Goods and Chattels of the 
Teflator, but the Executor. 

6. The Teſtator may give Pozver to his Executor to ſell his Lands 

for Payment of his Debts, or other Purpoſe. LINN 

7. What if ſome of the Executors named do refuſe * whether may 
the reſt ſell the Lands according to the Teſtament ? : 

8. Whether the Executor of him that had Lands in Fee-fimple, 
Fee-tail, or for Term of Life, may recover the Rents, Fet- 
farms, or other Arrearages againſt the Tenant, which ought 
to haze paid the ſame in the Life of the Teęſtator. 

9. The ſecond Thing to be inquired concerning the Teftator. 

10. Of the Authority and Charge of the Executor of an Exe. 
cutor. 

11. Whether divers being aſſigned Executors, 2 Hereof ſome be dead, 
the Executor of the Execuor deceaſed may be joined in Ac- 
tion with the Executor ſurviving, . 

12 S f rhe Authority and Charge of the Executor of an Admiri- 

fats. | | 

13. What is to be conſidered al out the laſt Mill of the Teſtator- 


2 14. Wiheth 
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14. Whether the Executor may convert the Reſidue to his oævn 
ſe. „ 5 

1 — be that is named Executor ſhall loſe bis Legacy, if 
he do refuſe the Executor ſbi p. 

16. What is to be confidered in the Perſon of the Executor. 

17. What is to be confidered of a Wife Executrix. 

18. What is to be conſidered in the Perſon of the Co-Executor. 

19. Whether one Executor may prejudice another. 

20. Whether one Executor may ſue another. | 

21. Whether one of the Executors may alone ſell the Goods of the 
Teftator. ee | 15570 | 

22. Whether the Ci-Executor, after Refuſal, may meddle as Ex- 


ecutor. . ä 
23. What is to be confidered in other Perſons with whom the 


Executor 1s to deal. 


him to undertake the Executorſhip, or to refuſe the ſame, mult 
conſider divers Things; whereof ſome concern the Teſtator, and 
| | there | * Hzc & alia quæ ab 
ſome concern e Perſons of others *. NL es 


conſideranda ſunt, traduntur a Jo. de Canib. in tract. de executor”, ult. vol. 2. part. q. 1. cum ſeq. Cui, fi placeat, ac- 
jungas Sichar. in Rub. de jure delib. C. 


H* (1) that is deſirous to be reſolved whether it were better for 


Of thoſe Things which concern he Teftator, the firſt and prin- 
cipal Thing to be regarded is his Subſtance or Wealth, 
Firſt of all therefore, (2) it behoveth him that is named Exe- 
eutor, to inquire diligently what Goods and Chattels did belong to 
the Teſtator at the Time of his Death', and what Debts were then » Sichar. in d. Rub. 
due unto him; and on the contrary, what Debts he the ſaid Teſtator de jure delib. C. 

did owe unto other Men ©, 1» | | r utilitas 
ror (3) as the Executor may enter to all the Goods and Chattels Foun, 
which did belong unto the 'Teitator *, and were in his Polleſſion at 4 J. cum heredes. 
the Time of his Death*, and hath Action againſt every Debtor of 4 ns. 29k; þ- 
his Teſtator *; ſo ſhall every one to whom the Teſtator was in- zur. & Plond. in cal. 
iebted have Action againſt the Executor, (eſpecially having an Ob- inter Greisb. & Fox. 
i22tion or other Specialty,) ſo far as the Goods of the Teſtator will er en 5 


figs h 
extend, and ſo long as the Executor hath Aſſets in his Hands l. pub. & aliis ſub. n. 


: bt is due to this ſhall not charge 278. 
Howbeit where ally Debt is due to the Teſtator, 8 perpet. & 


the Executor as Aſſets, becauſe it is a Thing in Action, and not in is. e ee 


Poſſeſſion . W hich Concluſion is very reaſonable, whenas the ExC- of Law, verb. Exc- 


5 : | = Cutor. R 
cutor hath uſed ſuch Diligence for the Recovery thereof, that he can 1 


not be juſtly charged or blamed for not having the ſame in his own lacs eee 
Hands k. | ; | Terms of the Law, 
verb. Executor. 


Brook Abridg. tit. executor, n. 1 12. k C. fine culpa. de reg. jur. 6. Quod fi per eum ſtetit quo minus habeat, 
n eo caſu eſt, de jure civili & can. ac fi in manibus retineret. L. jur. civili. ff. de cond. & demon. Peckius in c. cum, 


ot, ſtat. de reg. lib. Fr 


as (4) for Lands, Tenements and Hereditaments of the Teſta- 
they ſhall deſcend to his Heir, and ſhall not come to the Exe- 
cutor; for by the Laws of this Realm, as (5) the Heir hath not . 

to deal with the Goods and Chatiels of the Deceaſed!; no more Dos. + Rnd. 3h 
2% «4 a : \ . 1 . em 
an the Executor to do with the Lands, Tenements and Heredita- 10 5 
ments *. Terms of Law, verb. 
Executor. m PDoct. & Stud, ubi ſupr. Tra. de repub. Angl. lib. 3. c. 6, 7. 

3 | : a The 
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Of the Office of an Executor. Part vl 


The Teſtator deviſed that his Execurorr ſhould ſell his Land. 
they levied a Fine and fold it, and the Cogniſee claiming by Virtus 
of this Title, it was pleaded, that purer fines nibil babnerum; bi 
adjudged, that upon giving the ſpecial Matter in Evidence, they ſhall 
be in by the Will, and not by the Fine. 
Bzal ver. Sheppard, The Husband deviſed a C, to his Wife; and if ſhe had Iy. 
* by him, then to ſuch Iſſue at the Age of twenty-one; and if no 
ſuch Iſſue, then the to chooſe two Attornies, and make à Bill e 
Sale of his Lands to the beſt Advantage: Adjudged this was an 4. 
thority to name the Attornies who ſhould ſell, and that according| 
they might lawfully fell; and that the Vendee ſhall be jy by 1 
| Will, without any new Surrender. | JH 
19 H. 8. 49. The Teſtator appointed that T. & and E.G. ſhould ſell bis Land: 
and made them Executors, and died; in ſuch Caſe if they refuſe the 
Executorſhip, yet they may ſell the Lands, becauſe they are appoint- 
* Ls ver. Vine, ed by their proper Names fo to do; but if they had not been named 
Cro. Eliz. 26. by their proper Names the Sale had been good; for it hath been“ 
wp * 1 C. ruled, that a Deviſe to his Sous in Law to fell the Lands without 
z Leon. 106. S. G Naming them, and afterwards one of them died, yet the Survivots 
1 And. 145. S. C. may ſell. | 
Bonifault v. Green. So where the Deviſe was to four Perſons (naming them) to the 
3 1 3 Intent that they ſell his Lands; and the Teſtator made them all joint 
Gould 4. 8. C. Executors, and died; then one of them refuſed; it was adjudged 
Godb. 77. S. C. that the reſt might ſell. 5 | 
This was a Doubt at Common Law, becauſe it was a Truſt re— 
poſed in all of them by the Teſtator himſelf ; but if inſtead of e. 
Fuſmg one of them had died, there the Survivor might fell, becauſe 
this was the Act of God, which ſhall not prejudice any Man. 
Now where Lands be deviſable by Will, (whereof we have ſpoken 
» Supr, part 3. 6.1. before “,) the (6) Teſtator may give Power and Authority to his Ex- | 
cum ſequentibus. ecytor to ſell the fame Lands, either for the Payment of his Debts, I 
o Peckius, tit. de- or for ſome other Purpoſe ®, and the Sale made thereof by the ſaid } 
ay 1 104, 105: Executor is good and lawful “; and where divers Perſons are named 
kk. eg. oc. Executors by the Teſtator, though (7) Part of them after the Death 
of any ſuch Teſtator, do refuſe to take upon him or them the Ad- 
miniſtration and Charge of the fame Will, wherein they be fo 
named Executors, and the Reſidue of them do accept and take upon 
. them the Care and Charge of the ſame Teſtament and laſt Will; It 
21 H. 8. c. 4. is enacted by the Statutes of this Realm, © That then all Bargains 
e and Sales of ſuch Lands, Tenements and Hereditaments, fo wik 
« led to be fold by the Executors of any ſuch Teſtator, as well be- 
* fore the Making of that Statute as after, made or to be maar, 
* by him or them only of the ſame Executors that ſo do accept o 
© have accepted, or taken upon him or them, any ſuch Care or Ad. 
* miniſtration of any ſuch Mill and Teſtament, ſhall be as good 
% and effettnal in Law, as if all the Refidue of the ſame Execi- 
c tors named in the ſaid Teſtament, ſo refuſing the Adminiſirati 
* of the ſame Teſtament, had joined with him or them in making 
« of the Bargain aud Sale of ſuch Lands Tenements or other 
« Fereditaments, ſo willed to be ſold by the Executors of any ſuch 
% Teſtator, which before that Time had made or declared, or that 
« after ſhould make or declare, any I ill of any ſuch Lands, Teue- 
* ments, or other Hereditaments, after his Deceaſe to be fold Mn 


. | | 1 
5 malle. 


2 „ 


* 


= 
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« made. Hozwbeit it is provided, that the ſaid Statute ſhall not 
« extend to give Power and Authority to any Executor or Execu- 
« zors, at any Time after, to bargain or to put to Sale any Lands, 
« Tenements and Heditaments, by Virtue and Authority of any 
ill or Teſtament made before the ſaid Statute, otherwiſe than 
« they might do by the Courſe of the Common Law, afore the Ma- 
« king of the ſame. | 

| Befides that, ſuppoſing the Caſe were ſuch, as the Lands being 
deviſable, the Executors had Power to ſell the ſame, and to diſtri- 
hute the Profits in pzos uſus; yet after the Death of the Teſtator, 
the Inheritance ſhall deſcend unta the Heir, and ſhall remain in 
him, until the Executor have fold the ſame . And if the Execu- « Perkins, tit. de- 
tors themſelves do enter into the Lands, after which Entry ſome viſes, fol. 104, 105. 
Man offereth a Sum of Money or Price of the ſame Land, and the 2 Part 1. fol. 113. 
Executors refuſe to take the Money offered, becauſe the Money is 
under the Value of the Land, and the Executors intend to ſell the 
fame dearer, and ſo keep the Land in their own Hands by the Space 
of one, two, or three Years, converting in the mean Time the Pro- 
fits ariſing forth of the ſame Land to their proper Uſe ; in this Caſe 
the Heir of the 'Teſtator deceaſed may enter to the Lands, and put 


out the Executors *. r Perkins ubi ſupra, 


i „ Dreek Abridg. tir. 
deviſe, n. 19. 38 Ed. 3. Afl. pl. 3. Lit. 5. 383. 


Deviſe to his Wife for Life, then to his Son in Tail, and if he 

died without Iſſue, then the Lands ſhould be fold by his Executors; Co. Lit. 112, 113. 
the Wife died, then one of the Executors died, and then the Son of 

the Teſtator died without Iſſue, and the ſurviving Executor ſold the 

Land ; adjudged that the Sale was not good, for the Executors had 

no Intereſt but only a bare Authority to ſell, for the Lands were 

uot deviſed to the Executors to ſell ; fo that this being only an Au. 

ivority, it ſhall not ſurvive. | 
But where the Teſtator deciſed his Lands to two Executors to Lock verſ. Loggin, 
be ſold, and died, then one of his Executors died ; adjudged that the LOG. 55 
Survivor may ſell, becauſe this was a Truſt coupled with an Inte- * Townſend verſus 
reſt; and tis not like a Deviſe that bis Executors ſhall ſell, for that m__y 1 

is an Authority and no Iutereſt; and an Autbority muſt be ſtrictly Owen 135 8. C. 


purſued, which cannot be done in this Caſe, becauſe the Teſtator ap- Cre. El. 524. S. C. 
Moor 341. 8. C. 


pointed 729 to ſell; and there being but one living, that Authority py the Name of 


and Truſt which was given jointly to both is determined. How verſ. Coney. 

But an Executor may fell where he hath only an Authority and Howel! verſ. Barnes, 
no Intereſt ; as where the Teſtator deviſed his Lands 1o be ſold by * Jones 352. 
his Executors for Payment of bis Debts; there were two Execu- 
tors, one of them died; it was adjudged that the Survivor might 
tell, though he had only an Authority and no Intereſt. 

But certainly where Lands are deviſed to be ſold by Executors Bariton v. Knight, 
for Payment of Debts, this gives them an Intereſt, becauſe the Pay- 419. 
ment of Debts is a good Gonlideration ; and when they are fold, 
the Money is“ Allets in their Hands to charge them with an Action P-thict v. Curwen, 
of Debt; and if they refuſe to ſell, they may be compelled by a . 

Bill in Equity. | N 

The Teſtator deviſed, that his Lands ſhould be ſold by his Exe- Burrell v. Curraz:, 
cutor, and the Money ſhould be for his younger Childrens Portions ; Hardres ge | 
the Executor died bcfore the Sale, but the Heir at Law was decreed 4 Ron 
to ſell. 7 „ 
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Of the Office of an Executor. Part VI. 


If a Man deviſe by his Will, that 4. B. and C. D. whom he that 1 

makes his Executors, ſhall ſell bis Land for Payment of his Dey,” Exec 

and they refuſe to be his Executors; yet nevertheleſs they may {| N 

* Fulb. I. 1. paral. his Land, becauſe they are named by their proper Names; but ic en 
SR he had deviſed, that after the Death of his Wife his Land ſhould j, | the. 
fold by bis Executors with the Aſſent of A. B. and maketh his Wife (ot. 


and a Stranger his Executors, and dieth, and the Wife dieth, and the 
ſaid A. B. alſo; in this Caſe the Authority of ſelling the Land is de. 
termined and extin& by the Death of A. B. without whoſe Conſent 
t Fulb. ubi ſupra jt cannot be ſold*; and therefore if the ſurviving Executor ſhould 
Dyer fol. 21. 9. Fell the Land fo deviſed, the Sale is not good in Law, for want or 
In hanc ſententiam ſufficient Authority“. But if the Teſtator ſeiſed of divers Manors, 
deſcendebat tota Cu- Lands and Tenements in Socage-tenure, by his laſt Will in Writing Lan 
eee ſhall deviſe all his ſaid Manors, Lands and Tenements to his Siſter, 
ali ſequuti ſont, ut and to her Heirs for ever, except his Manor of R. which he doth ap- 
per Fulb. ubi ſupra. point to pay his Debts, and maketh two Executors by Name, and 
dieth, and afterwards one of the Executors dieth, and the other 
Executor taketh upon him the Executorſhip, and afterwards ſelleth 
the ſaid Manor of R. for a certain Sum of Money (for the Purpoſe | 
above-mentioned) in Fee ; the Sale in this Caſe is holden for good, | Ci 
| according to the Intention of the Teſtator, for the ſpeedy Payment th 

: w_ gorf n. of his Debts And where it is ſaid, that if the Executors, having 
tl 3. Power 10 ſell the Land of the Teſtator, defer the Sale thercof, after 
the Offer of a reaſonable Price, converting the Profits thereof to 
their own Uſe, there the Heir may lawfully enter to the Land, and WW *© 
put out the Executors; this is true, where the Executors have no far- WA " 
ther Authority or Intereſt, but only to fell the Land, and to diſtri- 
bute the Money taken for the ſame, according to the Will of the 
| Þeceaſed ; for in this Cafe the Frank-tenement doth deſcend to the 
Heir. But if the Teſtator by his Will in Writing deviſe and give his 
Lands to his Executors, which he willeth to be fold, and the Money 
to be diſtributed 2 pos au,; in this Cale the Frank-tenement is in 
„ Kellway, lib. re- the Executors after the Death of the Teſtator, and not in the Heir“. 


lat. fol. 107, 108. n. And ſo in this Caſe the Heir cannot enter, as he might in the former. 
25. ubi etiam refert 5 i 5 | 
quod in hac facti ſpecie executor executoris poteſt vendere terras ita relictas: de qua tamen quæſtione conſulas velim 
alios Juriſperitos ; nam regulariter executor executoris non poteſt vendere terras, alias per primum executorem Teſta- 
toris vendibiles. Brook, tit. execut. n. 3. & inf. eod. 5. n. 11. in fin, Cuyus rei ratio eft, quia mortuo executore, 
officium ſuum non tranſit in hered. videtur enim ipſius induſtria & amicitia, electa. Gloſ. in c. religiol. de 
teſta. lib. 6. | | | | 


In all Caſes of Deviſes of Lands to Executors to ſell the ſame, it 
is molt prudential to make it as clear and certain as may be, (that 
1s) that the Exccutors, or the Survivor of them, or fuch or ſo many 
of them as take upon them the Probate of the Will, (if his Intent 

* Inſt. part 1. fol. be ſo) ſhall ſell*. And it is ſafer only to give an Authority, than an 
1129 Intereſt; unleſs his Meaning be, that they ſhall take the Profits of 
the Land until the Sale; and if he do ſo, then it is requiſite that he 


'b Brownl. part 1. 


fol. 34. part 2. 47, appoint that the mean Profits, until the Sale, ſhall be Aſſets in their 
100. Hands; for otherwiſe it thall not be ſo“. | 
© laſtit. part 1. fol, Nora; Where a Man deviſeth his Land to be ſold by his Exceutors, 


236. M. 10 Car. jt is all one as if he had deviſed his Land to his Executors to be ſold; 
B. R. Barne's Caſe, 
Jones's Rep. fo. 3 5 2. 


and the Reaſon 1s, becauſe the Deviſe breaketh the Deſcent'. 

A Man ſeiſed in Fee of a Meſſuage, with which certain Lands 
have been occupied 'I'ime out of Mind, giveth Inſtructions for the 
Making of his Will, and, 7i-ter alia, declares, that his Meaning i, 


2 that 
3 | 
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chat his ſaid Meſſuage and all his Lands in . ſhall be ſold by his 
Fxecutors ; and the Party which writes the Will, pens it in this Man- 
ner, cis. I will that my Houle wwirh all the Appurtenances ſhall be 
ſold by my Executors; the Deviſor dicth, the Executors fell Part of 
the Lands: This Sale is good, and the Lands do paſs; for the Words 
ſeoith all the Appurtenances | are effectual to inforce the Deviſe, and 
extend to all the Lands, eſpecially becauſe the Deviſor gave Inltruc- 


tions accordingly ©. 


4 H. 28 Eliz. Hig- 
ham and Hanwond's 


Caſe, Leon. fol. 34. 3 Eliz. Pl. Com. 210. Sanders and Freeman's Caſe, 


But the later Authorities are otherwiſe: . The Teſtator being , verſus Barker, 
riſked in Fee of an Houſe called Brocks, and of eighty Acres of 7: os 
Land thereunto appertaining ; and of another Houſe called Locks, Name of Knight's 
made a Feoffment in Fee of Brocks and the eighty Acres, and by Q. 
another Feoflment took back the ſame Houſe and Acres, and forty 
Acres more by another Name; and about ten Years afterwards he di- 
viſed his Houſe called Brocks, with all the Lands thereunto apper- 
1cinivg, to his youngeſt Son; now though he uſed thoſe forty Acres 
with his Houſe for ten Tears together, yet it was adjudged that they 
did not paſs by the Deviſe, as appertainins to his Horſe, becauſe 
they were conveyed to him not by the Name of Brocks, but by ano- 
ther Name. | : | 

It is true, Lands may appertain to an Houſe, but not ſo properly 
as many other Things; therefore to make them paſs, they muſt be 
expreſſed thus, (278.) with the Lands thereunto appertaining ; for 
nothing paſſes by the Word Appurtenances, but what properly may _—_ verſus Allen, 
appertain; as a Deviſe of an Houſe with the Appurtenances ; the Con- Hau. s 2 
duits and Waterpipes, though at a great Diſtance, will paſs. Litt. Rep. 8. S. C. 

The Teſtator had a Cloſe, and an Houſe built on Part of it, and a Archer verſus Bennet, 
Kit upon another Part for drying Oats, and alſo 2 Mills to make Lev. 131. 
Oatmeal adjoining to this Cloſe, which were uſed together with the 
Kiln for ſeveral Years; and he deviſed the Mills with the Appurte- 
ances to T. F. Adjudged that the Kilu did not paſs, for by a Grant 
of an Houſe or Mill with the Appurtenances, nothing paſles but what 
may properly appertain to it. | 1 

4. deviſeth that his Executors ſhall ſell his Land, and of the Mo- 
ney coming ſhall give ſuch a Portion to his Daughters; it is no Le- 
gacy, becauſe out of Land, and an Action of Account lieth, and no « 5 Mar. Dy. 152. 
Suit in the Spiritual Court *. Fo „„ 

If a Man deviſeth that his Executors ſhall ſell his Land; by this NEW 
Statute, if one refuſeth, the other may ſell ; but the Sale cannot be 2 H. 8. Bendloes 
made to him who refuſeth f „„ Rep. Inſt, part. 1. 

If a Man deviſe Lands to 4. B. C. his Executors, to be ſold, Oc. f. 113. 
and one of them dieth, the Survivors cannot ſell, becauſe of the joint 
Truſt repoſed n them. Inſt. part. 1. fol. 113. . 

A. ſeiſed of Lands in Fee deviſed the ſame in Tail, and if the Do- 
nee died without Iſſue, that his ſaid Lands ſhould be ſold by his Sons 
in Law; one of his Sons in Law died in the Life of the Donee, and 
after the Donee died without Iſſue, and then the furviving Sons in 
Law fold the Land: Adjudged that the Sale was good, becauſe they 
were named generally his Sons in Law, and it could not be ſold by 


them all and the Words of the Will are ſatished s. E M. 32 Eliz. Rot. 


1307. Vincent's Cale, 


Inſt. part. 1. fol. 11 3. a. M. 29 Ehz. B. R. Bonifant and Sir Richard Greenfield's Caſe, Godbolt fo. 77. 
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410 F the Office of an Executor. Part yj 
One deviſed Houſes deviſable by Cuſtom (the Land was 

of the King in Tail, and if the Donee died without Iſſue, 

that the Land ſhould be ſold by his Executors, and died; 

viſee died without Iſſue: It was holden in that Caſe, that althou i 

the Land eſcheated to the King, yet the Sale made by the Execitg. 

ſhould deveſt the Eſtate out of the King, without Petition or Mur. 


ſtraus de droit, becauſe the Vendee was in by the Deviſor paramount 


5 
40 E. 3. Jabel Good. h 
theay's 840 man ur the Eſcheat *. 


in Sir Hugh Cholmh's Caſe, C. lib. 2. fol. 53. 


A. by Will deviſed, that his Executors ſhould ſell his Land, and 
died; the Executors levied a Fine thereof to F. for a certain Sun 
of Money; and it was pleaded in a Suit for the ſaid Lands, Oud 
partes ad finem nihil habuerunt : It was a Queſtion whether this 
was a good Plea, Per Anderſon it is a good Plea: But Mindban 
and Periam Juſtices ſaid, that upon Not guilty pleaded, the Cony. 
ſee might help himſelf by giving the ſpecial Matter in Evidence 
in which Caſe the Conuſee ſhall be in, not by the Fine, but by the 
Deviſe. 5 

A. deviſeth that his Executors ſhall ſell a Reverſion of certain 

Lands of which he died ſeiſed; they ſell the ſame without Deed; 
29 H. 6. Inſt. part. yet the Sale is good, becauſe that the Vendee is in by the Deviſe, 
5 1. fo. 113. a. Hugh's and not by the Conveyance of the Executors *. 

A | 2 tt. Peviſe, As (8) for Rents due to the Teſtator, By the Order of the Com- 
= t Vide Stat. H. 8. mon Law of this Realm , the Executors or Adminiſtrators of 
U © an. 32. c. 37. * Tenants in Fee-fimple, Fee-tail, and 'Tenants for Term of Life, 
| « of Rent-ſervices, Rent-charges, Rent-ſecks, and Fee-farms, have 
% no Remedy to recover ſuch Arrearages of the ſaid Rents, or Fee- 
ce farms, as were due to thoſe Teſtators in their Lives; nor yet the 
* Heirs of any ſuch Teſtator, nor any Perſon having the Reverſion 
* of his Eſtate after his Deceaſe, may diftrain or have any lawful 
* Action to levy any ſuch Arrearages of Rents, or Fee-farms, due 
unto him in his Life; by Reaſon whereof the Tenants of 
e the Demain of ſuch Lands, Tenements or Hereditaments, out of 
* the which ſuch Rents were due and payable, who of Right 
ought to pay their Rents and Farms at ſuch Days and Terms as 
they were due, did many Times keep, hold and retain ſuch Ar- 
rearages in their own Hands, ſo that the Executors and Admi- 
niſtrators of the Perſons, to whom any ſuch Rents or Fee. farms 
were due, could not have or come by the Arrearages of the ſame, 
towards the Payment of the Debts, and Performrnce of the Will 
* of the ſaid Teſtator. For Remedy whereof, it is enacted by the 
© Statutes of this Realm as followeth; 278. That the Executors 
* and Adminiſtrators of every ſuch Perſon or Perſons, unto whom 
e any ſuch Rents or Fee-farms are or ſhall be due, and not paid at 

Which muſt be © the Time of his Death, ſhall and may bave an Action of Debt 
brought in the Det © for all ſuch Arrearages againſt the Tenant, or Tenants, that 
3 ought to have paid the ſaid Rent or Fee-farm, ſo being behind in 
* tbe Life-time of their Teſtator, or againſt the Executors and Ad. 
E miniftrators of the ſaid Tenants. And alſo furthermore, it ſhall 
« be lawful to every ſuch Executor or Adminiſtrator of any ſuch Per- 
* {on or Perſons, to whom ſuch Rent or Fee-farm is or ſhall be due, 
and not paid at the Tame of his Death, as is aforeſaid, to di- 
* ſtrain for the Arrearages of all ſuch Rents and Fee-farms, 3 
| 1 the 
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« :he Lands, Tenements, or other Hereditaments, which were 
« charged with the Payment of ſuch Rents or Fee-farms, and 
« chargeable to the Diſtreſs of the ſaid Teſtator, ſo long as the ſaid 
« Lands, Tenements or Hereditaments, continue, remain, and be 
in Seiftn or Poſſeſſion of the ſaid Tenant in Demain, do ought im- 
« mediately to have paid the ſaid Rent or Fee-farm ſo being behind 
« z9 the {aid Teſtator in his Life-time ; or in the Seiſin or Poſſeſſion 
« of any other Perſon or Perſons claiming the faid Lands, Tene- 
« ments and Hereditaments, only by and from the ſaid Tenant, by 
« Purchaſe, Gift or Deſcent, in ſuch like Manner and Form as 
« heir {aid T eftator might or ought to have done in bis Lifetime: 
* Jud the ſaid Executors and Adminiſtrators ſhall for the ſame Di- 
* fireſs lawfully make 4vowry upon their Matter aforeſaid. Pro- 
« vided always, that this Att, nor any Thing therein contained, 
cc ſhall not extend to any ſuch Manor, Lordſhip or Dominion in 
« Wales, or in the Marches of the ſame, whereof the Inhabitants 
* have uſed Time without Mind of Man, to pay unto every Lord or 
« Ozoner of ſuch Lordſhip, Manor or Dominion, at his or their firſt 
« Entry into the ſame, auy Sum or Sums of Money, for the Redemp- 
« tron and Diſcharge of all Duties, Forfeitures aud Penalties, 
« wherewith the ſame Inhabitants ere chargeable unto any of the 
* (aid Lord's Anceſtors or Predeceſſors, before his ſaid Entry. 
Aud further be it, &c. That if any Man now hath, or hereafter 
* ſhall have, in the Right of his Wife, any Eſtate of Fee-fumple, or 
« Fee-tail, or Fee-farm, and the ſame Rents or Fee-farms now be or 
« hereafter ſhall be due, behind and unpayd in the Wife s Life; 
* then the ſaid Husband, after the Death of his ſaid Wife, his Ex- 
© ecutors and Adminiſtrators, ſhall have an Attion of Debt for the 
© ſaid Arrearages, againſt the Tenant of the Demain, that ought 
* to have payed the ſame, his Executors or Adminiſtrators : And 
* alſo the ſaid Husband, after the Death of his ſaid Wife, may di- 
* ſtrain for the ſaid Arrearages, in like Manner and Form as he 
* might have done if his ſaid Wife had been living, and make A. 
* evrory upon his Matter, as is aforeſaid. And 25 it is, &c. 
That if any Perſon or Perſous now have, or hereafter ſhall have, 
auy Rents or Fee-farms for Term of Life or Lives, of any other 
Perſon or Perſons, and the ſaid Rent or Fee-farm, now or her- 
after, ſhall be due, bebind or unpaid, in the Life of ſuch Perſon 
or Perſons, for whoſe Life or Lives the State of the ſaid Rent or 
* Fee-farm did depend and continue, and if the ſaid Perſons do die, 
then be unto whom the {aid Rent or Fee-farm was due in Form a- | = 
foreſaid, his Executors or Adminiſtrators, ſhall and may have an 1 6 
Aclion of Debt againſt the Tenant in Demain, that ought to 1 
have payed the ſame when it was firſt due, his Executors and Ad-. * 
miniſtrators, and alſo diſtrain for the ſame Arrearages upon fuch = 
Lands aud Tenements, out of the which the ſaid Rents or Fee- 1 
© farms were iſſuing and payable, in ſuch like Manner and Form as 4 
k e ought, or might have done, if ſuch Perſon or Perſons, by whoſe þ 
_ Death the foreſaid Eftates in the ſaid Rents and Fee-farms were 
Z determined and expired, had been in full Life, not dead ; and the 
k Achcvry for the Taking of the ſame Diſtreſs to be made in Manner 
and Form aforeſaid.” 
If one grant a Rent out of his Land for Life, provided that it 
ſhall not charge his Perſon, and the Rent be behind, and the Are 
| 1eth ; 
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— 2 3 
dieth; in this Caſe, the Grantee's Executor may have an Action of 


4 part. 1. fol. Debt for theſe Arrearages of Rent *. 

46. a. If any Rent or Arrearages of Rent be due to one upon a Grant 

1 of Rent out of any Land to him, or Reſervation of Rent upon an 
Eſtate made by him; in theſe Caſes his Executor may have an Ac. 
tion of Debt for this Rent, or he may diſtrain for it, ſo long as the 
Land chargeable with the Rent, and out ot which it doth iſſue, 


| is in his Poſſeſſion that ought to pay it, or any claiming by 0 
d Lib. 4. fo. 50. Au- him - | * / * under 
drew OgnelPs Caſe. « | 

9H. 7. 17. 34 H. 6. fo. 20. 32 E. 3. tit. Debt 9. 14 H. 6. 26. 9 H. 6. 43. F. N. B. fo. 121. C. 19 H. 6. 13, 


But in ſome Caſes after this Statute he could not diftrain; for if 
the Teſtator had granted his Intereſt to another, and the Grantee had 
attorned, and then the Teſtator died, his Executor cannot recover 
the Arrears of Rent by Virtue of this Statute, becauſe they are loſt 

by the Granting over his Eſtate, and were not due to the Teſtator at 
the Time of his Death; and the Statute is expreſs, that he Executor 
ſhall recover in as large and ample Manner as the Teſtator might, 
who, as this Caſe is, could never recover ſuch Arrears ; and this was 
one Point adjudged in Andrew Ognell's Caſe. 8 

An Executor in ſome Caſes may have his Remedy by Action for 
the Arrearages of Rent, which the Teſtator himſelf in his Life-time 
could not. For if a Man grant a Rent- charge out of certain Lands 
to another for Life, with a Proviſo in the Deed, that the Grantee 
ſhall not in any Sort charge the Perſon of the Grantor, and the Rent 
be behind, the Grantee dieth, the Executors of the Grantee ſhall 
have an Action of Debt againſt the Grantor, and charge his Perſon 
for the Arrearages in the Life of the Grantee, notwithſtanding that 
Provifo ; becauſe the Executors have no other Remedy againſt the 
Grantor for the Arrearages; for diſtrain they cannot, becauſe the E- 

| ſtate in the Rent is determined, and the Proviſo cannot leave the Ex- 
© Dy. fo. 227. Inſt. ecutors without Remedy ©, | 3 
3 fol. 146. a. Tenant in Dower makes a Leaſe for Years, reſerving Rent, and 
esse takes a Husband; the Rent is in arrear; the Husband dies: Agreed 
M. 3 E. 6. Moor's by the whole Court, that his Executors ſhall have the Rent *. 
Rep. n. 25. fo. 7. A Rent-charge was granted to the Teſtator for divers Tears, if he 
ſo long lived; in Replevin the Executors diſtrained, and avowed for 
the Arrears: - Reſolved they could not train, for that the Statute | 
32 H. 8. provides Remedy only by Diſtreſs, ere the T eſtator was 
 ſeiſed of a Rent to him and his Heirs, or for Life ; for there was no 
„P. 13 Car. B. R. Remedy at Common Law: But where the Party hath Remedy at 
_ 3 4% Common Law by Attn of Debt, as the Executor hath in this Caſe, 
47. © he cannot diſtrain and avow *. TOE 
# 1 Brownlow 102. The ſaid Statute doth not extend to Rent arrear of Copyboid 
Appleton verſus Doi, Lands, but to Rent arrear out of all other Inheritances, or out of a 
201135: 5. C. Epechold-for-Eife——— — of] 
Lillingftone's Caſe, Therefore where a Man grants a Rent-charge for Life out of his 
7 Rep. 39. b. 'Lands, and the Rent is in arrear to the Grantee, and afterwards the 
ſame Grantor makes a Feoffment of the ſame Lands to T. &. and 
the Rent is likewiſe in arrear in his Time, and then the Feoffor 
makes another Feofflment to E. E. and the Rent is likewiſe arrear 
in his Time, and then the Grantee for Life of the Rent dieth, his 


Fxecutor may have an Action of Debt againſt every one of 2 
. ye for 


— ” —— | - - 8 — — 3 : 5 
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ſor that Rent which was in arrear in their reſpective Times; the 
Reaſon is Ci ſentit commodum ſentire debet & onus. | 
cecondly, (9) Concerning the Teſtator, it ſhall be behoveful for 
thee that art defirous to be reſolved, whether it were better to accept 
or refuſe the Executorſhip, to inquire and learn whether the ſame Te- 
(ator were Executor or Adminiſtrator to any other Perſon. 
If he were Executor, then, by the Statutes of this Realm, thou, 


(10) being Executor of an Executor, ſhalt have Actions of Debts, 


Accounts, and of Goods carried away of the firſt Teſtator, and Exe- 
cution of Recognizances made in Court of Record to the firſt Teſta- 
tor, in the ſame Manner as the firſt Teſtator ſhould have, if he were 
in Liſe, as well of Actions of the Time paſt, as of the Time to 
come, in all Cafes where Judgment is not as yet given betwixt ſuch 
Executors * ; but the Judgment given to the contrary in Times paſt 
ought to ſtand in its Force. And on the contrary, the Executor cf 
the Executor ſhall anſwer to others to whom the firſt Teſtator was 
indebted, as much as he ſhall recover of the Goods of the firſt Te- 
{lator, even as the firſt Executor ſhould do, if he were in full Life. 
But the Goods which did belong to the firſt Teſtator ſhall not be put 
in Execution for the Debt of the ſecond Teſtator ® ; which Goods 
the Executor of the Executor ſhall have by Relation of the firſt 
Teſtator, as immediately Exccutor unto him, and not by Relation 
to the ſecond Teſtator, Executor to the firſt 'Teſtator ' : And ſo the 
Property which the ſecond Teſtator had by the ſaid Relation is ta- 
ken away, and is in fuch Caſe as if the ſecond Teſtator had never 
been Executor l. Howheit, this is to be underſtood with this Limi- 
tation, 18. if there be no Executor of the firſt Teſtator ſurviving. 
For (11) if the Teſtator did make divers Executors, whereof ſome 
be yet living, that Executor of the firſt Teſtator ſurviving, and the 
Executor of his Co-executor, cannot be joined both together in one 
Action“: But the Executor of the firſt Teſtator ſurviving, he alone 
ſhall have Action againſt the Debtors of the firſt Teſtator, and he 
alone ſhail be convented by them to whom the firſt Teſtator was in- 
debted, and not both jointly together *: For the Executor of an 
Executor hath not to deal with the Goods of the firſt Teſtator in 
tais Caſe, that is to fay, where there is another Executor of the firſt 
Teſtator ſurviving. Inſomuch that, where there be Two Executors, 
whereof one maketh an Executor and dieth, his Co-executor ſurvi- 
ving, which Co- executor afterwards dicth Inteſtate; yet in this Caſe 
tne Executor of the Executor may not meddle with the Goods of the 
brit Teftator *: For ſo ſoon as the Executor which made his Teſtament 
died, (the other ſurviving,” his Power was determined by his Death, 
and all the Power did remain in the Co-executor ſurviving, who al- 
terwards dying Inteſtate, it is in the Power of the Ordinary to com- 
mit the Adminiſtration of the Goods of the firſt Teſtator not admini- 
ſired, to the next of Kin to the firſt Teſtator, and not to the Executor 
ot that Executor which died firſt ®. Much leſs may the Executor of 
Executor meddle with the Goods of the firſt Teſtator, when the Co- 
executor is yet living: And if he do, the Executor ſurviving may 
have an Action againſt him, for ſuch Goods as he hath of the firſt Te- 
ſtator . And belides that, the Creditors of the firſt Teſtator may 
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civili in har. hæ- 
redis. L. 2. & 3. de 
petic. hear. ff. Con- 


trarium in hærede 
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ſolvitur nodus de quo 
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velati, it. de petic. 
her. utrum, viz. 
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cedat priori teſtat. 


ex teſtamento, vel 
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enim intelligitur tuc- 
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utcunque non fult in 
rimo teſtamento no- 
minatus, id quod 


diſputandi rationem 


præbuit. 

* Plowd. ubi ſupra. 
| Brook Abridg. tit. 
Exec. n. 99. Con- 
trar. in hæred. con- 
ſtitait jus civile, 
quo fi aliquis ex 
hered. deceſſerit, 
pluribus relectis hz - 


Y red. hi omnes acci- 


pere debent illam 
partem quæ ad hæ- 
red. defunct. pert:- 
nuit ſamiliæ hercij- 
cundæ actione. L. ſi 
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414. 
* Brook eod. n. 99. have an Action againſt the Executor of the Executor in this Caſe. as 
19 kl. 6. 26. 4 Ez. Executor of his own Wrong . | 
| 30, 31. And albeit the Executors, whilſt they lived, did divide the Goods 
| of the Teſtator deceaſed amongſt them, (unleſs the Teſtator gig b 
| his Will deviſe that the ſame ſhould be fo divided;) yet the Exect. 
ll tor ſurviving may recover the ſame, notwithſtanding the Diviſion 3. 
* 1d quod non ſemel mongſt themſelves, beſides the Will of the Deceaſed ", But what jc 
oſt peritis. 2 Hg. the Teſtator make Two Executors, whereof the one proveth the 
21, 22. Brook, tit. Will, and doth intermeddle as Executor, and the other refuſeth, 
Executor, pl.7- afterwards he which did prove the Will maketh Executors, and 
dieth? Whether in this Caſe may the Executors of the Executor ſue 
for the Debts due to the firſt Teſtator? or whether may the other 
Executor of the firſt Teſtator prove the Will, and ſue for thoſs 
Debts? Wherein I am of their Opinion who hold that the Execu- 
tors of the Executor may recover the Debts due to the firſt Teſta- 
* Dyer, f.160.n.42. tor. For albeit the Executor of the firſt Teſtator might at his 
Pleaſure have adminiſtred as Executor, ſo long as his Co-executor 
lived; yet after his Death it is not in his Power fo to do; for his 
. Authority did die when his Co- executor died, by their Opinion up- 
185 poor lobe. on whoſe Judgment I chiefly rely in the Deciding of this Queſtion : 
e lik RG Inſomuch that if the Executor who proved the Will had made no 
Juſticiarium hvjus Executors, but had died Inteſtate, yet the Adminiſtration of the 
regs GEE Goods of the firſt 'Teſtator, not adminiſtred by the ſaid Executor, is 
to be committed (as of one dying Inteſtate) to the Widow or next of 
his Kin, and not to the ſaid Executor who refuſed to prove the Will, 
* Brook Abridg. tit. and would not adminiſter as Executor whilſt his Co-cxecutor lived“, 
3 . 99% notwithſtanding the Refuſal of one, yet they are all Executors; 
9 Rep. 39. and this appears in * Henſlo's Caſe, (ciz.) Debt was brought againſt 
Co-cxecutors ; one of them refuſed before the Ordinary, and the reſt 
proved the Will; he who refuſed may adminiſter when he will, and 
therefore they who proved the Will ought to name him in every 
Action; but if they all refuſe, then the Ordinary may grant Admini- 
ſtration to another. - „ . 
Fouſe v. Lord Petre, Robert made his Brother Milliam Executor and died, then Malliam 
i Salk. ii. made his Wife Lucy and one Todd Co- executors, and died; Lay 
only proved the Will, and made Teo Executors, and ſhe died; then 
Todd, one of the Executors of Milliam, renounced the Executorſhip, 
and Adminiſtration of the Goods of Robert was granted to the De- 
fendant; but the Executors of Lucy inſiſted, that it ought to be grant- 
| ed to them; and it was decreed by the Delegates, that Todd being 
Co-executor with Lucy, and ſurviving her, the Right of the Execu- 
torſhip to Milliam did ſurvive to him (Todd), tho he never acted as 
Executor, which Right could not be deveſted, but by an actual Re- 
nunciation, and then, and not before their Teſtator Milliam, and allo 
his Teſtator, are dead Inteſtate; and if fo, then the Ordinary may 
grant Adminiſtration to the Defendant : The Common Lawyers held, 
that if one Executor refuſes before the Ordinary, and the other proves 
the Will, he who refuſed may at any Time come in and adminiſter; 
and tho' he never acted whilſt his Companion was living, yet after hi 
Death he ſhall be preferred before any other. 
The Executor of an Executor muſt anſwer to the Creditors of tlc 
firſt Teſtator, as much as he ſhall receive of the Goods of the fut 


: Supr. cod. 9 n. io. Teſtator *, But if that Executor did alienate or convert to his 2 
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Part VI. Of the Office of an Executor. 415 


Ve all the Goods which did belong to the former Teſtator; in this 
Caſe no Action doth lie againſt the Executor of the Executor, for 


2 4. a. K 


Recovery of any Debt due by the firſt Teſtator *. - But where the * Labridg. dez caſes | 


Teſtator maketh one his Executor, and dieth, which Executor ma- ried 7 hed 
keth another his Executor, and alſo dieth before he hath proved the Cui convenit Ro. 
Teſtament of the firſt Teſtator: ' In this Caſe the Adminiſtration of 1 l. * 
the Goods of the firſt Teſtator ſhall not be committed to the Executor e 99 . 7: 
of the Executor, (neither is he Executor to the firſt Teſtator,) but 
ne Adminiſtration ſhall be committed, with the Teſtament annexed, 
to his next of Kin“; unleſs he did bequeath his Goods, after his * Dyer, £372. n. 5. 
Debts, Funerals and Legacies diſcharged, to the Executor named in 
his Teſtament : For in this Caſe the Adminiſtration of the firſt Teſta- 
tors Goods, with the "Teſtament thereunto annexed, is to be commit- 


| 'xecutor of his Executor b. | d Ft hoc ex rela- 
ted 1 * * | | tione reverendi Do- 


doris Drurie, Judicis Curiæ prærogativæ Cantuar. Cui reliqui Judices acquieverunt. Vide Dyer ubi ſupra. 


Moreover, it is to be noted, that the Executor of an Executor 
cannot ſell the Land of the firſt Teſtator, who by his Teſtament 
gave Power to his Executor to ſell the ſame ©: For after the Death e Brook, ti. Exec. 
of that Executor, the Power ceaſcth ; unleſs divers being appoint- Ws. e 
ed Executors, ſome of them die, or refuſe to prove the Will, for accord. Ind. part. 1. 
then the others ſurviving, or accepting, may ſell the ſame, as is a- fe. 113. a 
foreſaid. | 

If (12) the Party deceaſed, to whom thou art Executor, were not 


Executor unto another, but Adminiſtrator only; thou art not to ſuc- 


ceed in his Place in the Adminiſtration of the Goods, but a new * Fitz. Abridg, tit. 


Adminiſtration is to be granted of the Goods not adminiſtred by the miniſtr. n. 3. 


Adminiſtrator to the next of Kin, not of the Adminiſtrator, but of? Fitz. ubi ſupra, 


| | a ee 
him that died firſt ©, 5 aa rad ee 


OB Hs | | = 5 f. 61. pag. 2. 
And ſo it is, if he to whom thou art Executor were Executor to 


another, but ded before he had proved the Will, or adminiſtred any 
F his Goods: For in this Caſe Adminiſtration of his Goods is to be 
committed to the Widow, or next of his Kin, with the Will annex- 
ed; unleſs alſo he had bequeathed the Reſidue of his Goods unto 
lis faid Executor; for then the Adminiſtration of his Goods is to be 
committed unto the Widow or next of Kin of the Executor, and not 


of the Teſtator, as is aforeſaid f.  # Supr.eod. F. n. 3 


The Teſtator deviſed all his Goods to T. FS. whom he made Exe- Jie verſus Starr; 
cutor, who died before the Will was proved: Adjudged that Admi- . 
niſtration of the Teſtator's Goods cum teſtamento annexato ſhall be 
granted to the next of Kin of the ſaid T. S. becauſe he was the uni— 
verſal Succeſſor. | ; 

So where an Executor and reſiduary Legatee dies before Probate, Shower 26. 
his Executor ſhall have the Adminiſtration, and not the next of Kin Braun verſus $lore 
of the Teſtator. | | 

Debt againſt the Executor of an Executor; the Defendant plead- 
ed, that the Executor's Teſtator had fully adminiſtred, and that he 
had nothing in his Hands at the Time of his Death; and it was 
found that he had Aﬀets; whereupon a Heri fac. iſſued to the She- 
ri, and he returned that the Defendant had nothing: And it was 
geld, that the Sheriff ſhould be amerced, for he thould not have made 
uch a Return; and that it ſhould be no Prejudice to the Plaintiff, for 
tat the Debt ſhould be charged ſo long as the Record remains in 
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Part VI. 
Force, not reverſed by Error or Attaint; and if he hath no Goods 
of the Teſtator's, he ſhall be charged of his own proper Goods; for 

that when he pleaded that the firſt Teſtator had fully adminiſtreq he 

| __ did not ſay, that Aſſets did not come to his Hands after his Teſtator, 
4 Eliz. Moor's Death 8. ; | | | . 
Rep. n. 8. I. E. brought Debt upon an Obligation by the Name of . x 
adminiſtrator bonorum & catallorum A. E. durante minori etate of 

J. E. Executor of the ſaid A. E. Executor of R. E. Per Curiam 

3 


En brevi de error he hath no Authority to meddle with the Goods of 
„ H. 33 Eliz. BR. the firſt Teſtator *. 5 | 1 


Lemour verſ. Every, 


Crook, part. 3. 10 E. 4. fo. 1. 27 H. 8. fo. 7 


1 2 * 
_ " 


416 Of the Office of an Executor. 


— 


There is yet (13) a farther Conſideration to be had of ſome 

Things which ſeem to concern the Teſtator, not to be neglected b 

the Executor, deſirous to be reſolved whether it were better to accept 

or refuſe the Exccutorſhip; namely, the Conſideration of the Lali 

Will and Teſtament of the Deceaſed, and of the Legacies and Deviſcs 

therein given. Wherein the Executor is not only to conſider, whe- 

ther the Teſtator hath given more than the Death's Part doth extend 

unto, (in which Cafe, what Courſe is to be followed, is already elſe- 

* Supr. Part. 3. f. 17. where preſcribed ':) But alſo in (14) Caſe any Thing do remain, the 
Funeral, Debts and Legacies diſcharged, the Executor may not think 

: * Wee to convert the ſame to his own proper Uſe ©, nor any more of the Te- 
$. llatuimus. de teſta. ſtator's Goods than 1s given to him by the Teſtator in his Life-time, or 
L 3. arr by his Will, or which the Ordinary ſhall allow him for his Labour, 
Gem. in c. religiof. Or in Lieu of ſome Debts due unto him by the Teſtator, or due by the 
de teſt. 6. n. 9. & Teſtator to ſome other Perſon, and diſcharged by the Executor l. And 
Dot. & Stud. n (15) if after due Admonition to him given, he refuſe the Executorſhip, 
Inſt. Part. 2. fo. 32. Or to perform the Will, he ſhall loſe his Legacy bequeathed unto him 
17 E. 3. 73. 27 E. 3. by the ſame Teſtator, although he were of Kin, or allied unto him “. 
OS . © ga. The Reaſon is, becauſe he is decmed unworthy the Benefit, that re- 
tuimus, Dyer, fol.2. fuſeth the Burthen . Moreover, here the Executor doth what in 
* 310. . him lieth to make the Party deceaſed to die Inteſtate . But if the 
K 5 . "AO cot Executor be not admoniſhed to undertake the Office, then being the 


communis eſt, ut Teſtator's Kinſman, or ſuch a Perſon to whom the Teſtator would 
per eand. conf. 235. 


& per Gribald. I he. have given the Legacy, though he did not perform the Will, he doth 
aur. com. op. verb. not loſe that Legacy in not undertaking the Exccutorſhip ? : Neither 


m— OT ſhall the Wife loſe her Thirds, nor the Children their filial Portions, 
WL = in refuſing the Executorſhip *: Much leſs ſhall the Creditor loſe his 


i ” Grtatd, Thefzr. Debt due by the Teſtator. 
. com. op. verb. tutor | 


? Jaf. Alex. & Sichard. in L. fi legatarius. C. de leg. 1 Auth. hoc amplius. c. de fidei commiſ. Novel. de hz- 
red. & falcid. F. ſiquis autem. 


1 | No Man can be compelled to take upon him an Executorſhip, un- 
| leſs he hath intermeddled with the Teſtator's Eſtate, and then, tho 
he afterwards refuſe before the Ordinary, and Adminiſtration is grant- 
ed to another, tis wrong; as for Inſtance: 


27 


Ara bam verſ. Cn. The Father being poſleſſed of a Term for Years, made his Son 
ers 8 & Executor, and died; the Son proved the Will and made Hay Exe. 
T. Jones 72. S. C. cutor, and died; but he not proving the Will of. the Son, Admin 
2 Mad. 146. ſtration &e honig non of the Father was granted to Bradburn (who 

knew nothing of the Son's Will), and who fold the Term for a vo- 
juable Conſideration; then {ay (the Executor of the Son) renoun- 
ced, and the Adminiſtration granted to Bradbury was repealed, 

3 55 0 
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and a NeW Adminiſtration de bonis non, Gc. was granted to Cun- 
ningham , which could never be, if the Adminiſtration granted to 
Bradburn had been good ; but that was not good, becaule it was 
-anted whilſt Hay was Executor, and before he renounced, for till 
that Time Hay had the abſolute Property in the Eſtate, and might 
dave ſold the Term before Probate; and if ſo, the Adminiſtration 
-anted before the Refuſal was void. 
After the Conſideration of the Eſtate of the Teſtator, he (16) that 
i named muſt alſo conſider his own Perſon, in whom many Things 
ought fo CONCUT ; but chiefly it is requiſite that he be prudent, dili- 5 
ent, and faithful“: Wherein if there be any Defect, I mean, if ei. Jo. de Canib. 
ther he be ignorant, negligent, or unfaithful, he is very like to find Ld waa 32 
the Office very troubleſome, peradventure alſo diſcommodious“: Un- d. 1. l 
les, that being ignorant, he will uſe the Advice of thoſe that be $kil- * Jo. de Canib. ubi 
ful; and that of a negligent Perſon he will become diligent, eaſing 
tmſelf alſo of ſuch Buſineſs. as might hinder the Expedition of this 
Office; and that, howſoever he hath behaved himſelf in other Af- 
fairs unfaithfully, yet in this Office he will have an honeſt Care, well 
and truly to diſcharge that Truſt committed unto him, always having 
before his Eyes, not only the Forfeiture of his Bond, by his unfaith- 
ful Dealing, together with the Ignominy by deceiving the dead 
Man's Expectation, but alſo the Danger of his Soul by the Breach of 
hi: Oath : For be muſt be ſworn to execute the Will, and to admi- 


niter the Goods well and faithfully *. * Hoc viridi obſer- 


vantia paſſim fit no- 
torium, maxime infra provineiam Ebor. 


It ſhall behove thee likewiſe in particular to conſider, whether 

thou be indebted to the "T'cſtator, or whether the Teſtator were in- 

debted unto thee. In which Caſe how far thou ſhalt be tied or 

diſcharged, thou mayeſt eaſily and clearly perceive by that which I 

have formerly written of the Debtor or Creditor made Executor“: * Supra part. 5. 5. 1. 
Whercunto I refer thee to be more fully inſtructed, whether it were Pope finem. 

better for thee to accept or to refuſe the Executorſhip. 

If (17) a Wife during the Coverture be named Executrix, there 

is this farther to be conſidered in her Perſon, that ſhe alone cannot 

fue for any Debt due to the Teſtator, nor be ſued for any Debt due 

by the Teſtator, without her Husband * : But ſhe alone may do any * Brook Abridg. exe. 
Act extrajudicial, as the paying of Debts or Legacies, or the recei- t. * 178. 

ving or releaſing of any Debts due to the Teſtotor“: (Yea, the Hul- , Brook eod. n. 178. 

band without the Wife (though ſhe alone be Executrix) may do any Kelleway's Reports, 

extrajudicial Act, as well as the Wife Execttrix *.) And therefore if ®: . 

the Husband releaſe or remit any Debt due to the Teſtator, the ſame — Sg = 

is good and available, not only during the Marriage, but alſo after Brook cod. tit. n. 

the Death of her Husband *. But if the Wife die, the Husband can- Cc, Ib 1 "Bog 

not convert any of the Goods and Chattels belonging to the firſt in Ruſe!'s Gale. ; 

Teſtator to his own proper Uſe; for of ſuch Goods the Wife her N ge 
ſelf may make a Teſtament, appointing an Executor, without the nit P. Coke in Rat- 


Licence of her Husband, as is before more fully declared“. ſel's Caſe, quamvis 
| | contrarium teneat 


Rob. Kelle way, lib. Relat. fol. 122. v Supra 2 part. 5 9. 


The Husband and Wife being but one Perſon in Law, ſhe cannot 9 H 6. 25. 
Executrix without his Aſſent; for if ſhe might, then he would 

be Executor againſt his Will; therefore if ſhe is made Executrix, ſhe 

cannot bring an Action alone, but her Husband mult join with her; and 


4 
= MC; 20 reg 


— _— 


III I nn 


ppm rr Pos 
— 
— 
—— 


— roc——_oap—oammt_—ms —— — — — — : - —— - — — — 4 8 
—— cM —— — — — — rin Rte — - - — — — C 
— . —— — — ——— — — — — 5 : 
— — — <Sg — —— — —— T — — — — —  — — = RCTS %. * — — —— - 
— ane — — Ct ICE 2 
— — — — — —— —— = — 
— bm r E — — — — 
— — . —„ A — ute nens - —_ 
—— — —— —— — Oe — — — — 
* 1 — — 2 I” = 2 _ 
— — = ICIS - 
— — "ol — 
— r 


$ 
i: 
ſj 5 
* 
M1 1 
30 14 1 
1 . 
7 * 
FUR 15 
14K 1 
1 3 
2 1s 
17.30 at 
| | 
0 1 7 
i! 1 37 
t 3 39 
? . Ta 
« \ It 
1 82 
„ "ob 
I Rabi. 
1k L "Wk 5 
RR j £5. 8x 
110 i 
5 in 11: 157 B08 
is: 15 89 
1 HI +3" 
BAS. ; 7. . 
! 11: 1 4 Ny - 
x 1 *% Ki ME 
1TH . 5 #1 
I 1 7 j1 
iin 
IF 5 1 54 
11 
1 
13 
le 
4 
4 
ae 
4 WH Wh 
1 $080 
ith; bY US 
e 
1 1 
1 iT x , 
111445 
e 
R hte opt . 
11 K Foul 
{8-8 
F FF 7 LY of 
N 
Nein 
Nan 
=) ih 
1 
fe 026 4 
N. 48 
n 
l M 
1 L208 $ 
4; 1 N 
n 
i 
nn 
Na 
1 Mt - * p 
4 EF £48 1 } 
n 
j \. 0288 Wes 
| WIG 
1 5 * 377 
' MAG } 
. 
i 
5 on 
| „ i : 
# th \, 
l 
7 1 1 15 
n 
1 5 5 
e 
1 
an 1 
pu 1 
l 
Ne 
4 4 At 
e 
i BR ? 
een 
115 th 6 : 
{44:0 
— 1 * 1 
ann 
„ 
am 1 Fi 
138 N $0 A 
} Fils 
i 14, Tr p L 
Wk oe ft. 
| } 206087488 
i 
| OR 
e 
„ 
f Þ7 
ein 
Gas 
ee 
i 
a. 
1 
IB. 2 
e 
n 4 
; 
{PREY 
1 wn — 
Nei 
27, 
4 488 
1 be \ | 
+ WG * 
N 7 
. 
1 
1 1 i 
#3 7.1 4 
e . 
þ 18 8 9 
1 7 
1 i 
i | 
1 7 
| } 
145 j 
f 
LIES | 
ol 
: 


It * 
* II ” 
: $$ Gp Ros * 
— 8 
3 r 


— — — 1 
* c * 
2 ws. 
— . 
— - 


© 4 
— — — 


Ai. 2 
— 
tres 


— 


— 


— 
= : = —ů : HH - * Ro : ; ns Ng , < As 
——— — — — — 8 * © * _ h 8 — — 455; rome Sher et Ee FE £7 nu „ e — x 
—ͤ— —[— . — oo IIS l CEE ID IG SS = CELEBS, 2 
2 r r 8 : - en —[ͤ 2L— EIS e e 


& on - — 22 * Is * 
. : - 2 EEO IS br er te CFD ou Hs TEIN 
Seen — ̃ ̃ —¼ — tl ES IE WRT; BE 
— — — ada __ _O OT” "OS — — — 2 3 - 
8 0 = 99 — OI 2 — CI 


— 


2 
- mae 5 a6; 
. 2, OATS PT: 
= — 
— Rr 
. . ODOT Ie 
Eds 
_ — 
— — 2 FP 


- urn ns «en. . QAUQUAmA0 ES —— ne” 
1 — 
- 


— ooctenns” 
— 5 


—— —— 
—— _ renee ne — 


'I 
$78 
+ Is 

i 

4 

v2 
£41 

1 
{£1 
} £1 * 
4 

{ 
iy 
LY 
8 
1 
Ws, 
1 

1 
# 
* 

v3 

7 
11 LE 
. 
. 

0 N 
3 
. 

5 
44 
I; 

C 

117 
2 5 
N 
9174 
a 
J x 
an 
1 i 
1: xS 
#1 
„ 
"at 
4 
FF 
4 
1 
is 
. 
3 
* 

"7% 
99 
uy 
«x4 

4 
» $4 
. 
N 
HY 
£? 
U 7 
' Me 
at 
1 
+ 7 : 
4 
11 
1 
. * 

= 5 

1 

.-Þ 

* 

* | * 

. 

': 

„ 

1 

. 
5 
9 

163 
. 
1 « 
4 

4 
18 
IH 
_ 
of 
{+32 
1 48 

Ls 

; 

5? 
1 
£4 oY 
"a £ 
. 

{ 
7: $8 
L U 
1 

? 

; 
7% | 
. 
. 3 
"* 

15 

. 
ws 
5 

2 

A 
7 
$4 

: 

b Py 
77 2 

. 

4 

. 
1 

Fo 
1 

v 

TE 

9 
4 ; 
5. : % 
' 358 
IM 
1 
As 
F. | 
& 
BA 
Kh. 

'% 
W 
oF 

#1 

-» bf 
- 
. 
24 4 
"N I 
4 q 
Ky 
34 
BYE 
þ 
3 

* 

1 U 

TY 

4 

. 

"YL 

X [ 

1 
Ni 4 

0H 

£38 

* 

14 

1 

* 

1 * 

19 

a 

mY 

% 

4 ; 


6 — 


— 2 — hr tee AE 
— 2 — 1 
” . n & 2 


— a ron ——— ——ʃn 


or DIE IN 


— - < => <4 
—— 4h Dee 


: 418 | | 5 Of the 


* EG WY Ws * * 


— 


Office of an Executor. Pan y. 


if he ſhould refuſe, he cannot be compelled, neither can ſhe be con. 

pelled to plead without her Husbancd. 
But tho' ſhe cannot ſue or be ſued without him, yet ſhe may de. 
liver any of the Teſtator's Goods to another to keep; ſhe may pa 
Legacies and receive Debts, and may give Acquittances Without her 
Husband ; and if any Devaſtavit is made by giving Acquittances, | 
it ſhall bind them both, becauſe the could not adminiſter without his 
Aſſent; and it ſhall be accounted his Folly to ſuffer ſuch a Perſon 

. to adminiſter. x 
1 Rol. Abr. 919. But where ſhe is Executrix and marries, and her Husband com- 
| mits Maſte, and then ſhe dies, there is no Remedy at Common Law 
againſt the Husband, but only in the Spiritual Court, Where he will 

be compelled to make Reſtitution, | 
Finally, Concerning the Perſons of others, with whom thou that 
art named Executor in the Teſtament haſt to deal, it behoveth (1g) 
© Jo. de Canibus thee to have a ſpecial Conſideration of thy Ci-executor ©, that is to 
7 . ſay, whether he be of more Experience and greater Wealth than 
n. 17. thou art, and namely, whether he be a covetuous and contentious 
Jo. de Ca. d. 1. g. Perſon “. If he be, take heed; for it is to be feared, that (19) he 
8 N Abridg. tit. Will Keep all the Goods from thee*®; that he alone will receive the 
Exec. n. 98. Debts due to the Teſtator, and make them a Releaſe: For this alſo 
* Brook, tit. Exec. n. he may do*, (except it be after Judgment.) Without Doubt, if he 
37. Dyer, fol. 319. e ſuch a Perſon, he hath learned this Leſſon, that (20) one Exect- 
Brook eod. tit. n. 707" cannot {te another for Poſſeſſion of the Teſtator's Goods *; be- 
mM cauſe, how many Executors ſoever they be, they are all but as ore 
Arg. c. debitum. de Perſon, and no Man can ſue himſelf; and fo the Poſſeſſion of one is 
m_— extr. Lz Kr as the Poſſeſſion of another *: And hereby thou ſhalt remain with- 
. it. ut. & cur. 
dat. ab his. Ploud. Out Remedy, unleſs it be for a Legacy left unto thee alone *, or 
mw _ Par. & unleſs thou mayeſt have ſome {lender Remedy before the Ordinary |, 
5 It is alſo very likely that he alone (21) will fell the Teſtator's 
k Brook, tit. Exec. Goods; in Which Cafe he alone will and may ſue for the Money due 
"pets. od. 4 3. or the ſame: But if there be any Debt due to be paid in the Be- 
37. half of the Teſtator, then look aſſuredly that thou ſhalt be fued as 
n Brook, tit. Exec. well as he“; howſoever Execution may pals againſt him alone which 
ob ER pon hath the Goods“. To conclude, if thy Co-executor be ſuch a Per- 
* Brook, tit. Exec. ſon as is aforeſaid, an Hundred to one he will not ſuffer thee to par- 
n.:16, take of the Commodity, but of the Trouble thou ſhalt not avoid but 
be Partaker. 

This alſo is not to be omitted, that (22) if thy Co-executor do 
refuſe the Executorſhip before the Ordinary, and thou alone doſt 
prove the Teſtament, yet may he afterwards (fo long as thou liveſt) 
» Brook, tit. Exec. adminiſter the Goods, or remit the Debts due to the Teſtator ?, and 
n-38, Dyer,fol.169. thou canſt not hinder him; neither canſt thou recover againſt the 
* Brook, eod. tit. n. Perſons by him fo releaſed % After (23) Conſideration of thy Co- 
37, &n.117- executor, there is Regard alſo to be had to the reſt of thoſe Perſons 
with whom thou art to deal, Z. to the Creditors. and Legatarics, 
and to the Payment of Debts; for Debts are to be paid. before Lega- 
I. ſcimus. C. de Cics": And of Debts, ſome are to be preferred and fatisfied before 
2 3.6.19, Others, and likewiſe of Legacies, as elſewhere * hath been and ſhall 
Inf. ead. part. h. 16. be ſhewed. Otherwiſe it may come to paſs, that the Executor ſhall 
be forced to pay out of his own Purſe, after he hath ſpent all the 


u P. G Doct. & 5 i 
Stud. lib. 2. c. 10. Teſtator's Goods and Chattels“. 


* 


By the due Conſideration of thoſe Things, 28. firſt, of the Eſtate 
or Condition of the 'Teſtator, ſecondly, of his own Eſtate, and any 
1 HE | Ys 
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ly, of the Co-executor or other Perſon with whom he is to have 
any Dealing, it is not hard, in my Opinion, for the Executor to 
collect whether it is likely to be beneficial or hurtful, to accept or 
refuſe the Executorſhip, and to reſolve accordingly ; at the leaſt if 
hereunto he alſo take a View of thoſe Things which do appertain 
to the Office of an Executor, accepting the Executorſhip hereafter 
deſcribed ”s ; *Infr. ead. part. f. 5. 


cum 65. ſequentibus. 


6. IV. Of the Time which the Executor hath to con- 


ſult, whether he will undertake or refuſe the Exe- 
cutorſhip. 


1. The Time of Deliberation arbitrary. 


HE Time (1) wherein he that is named Executor in the 'Fe- 
L ſtament is to deliberate and determine, whether he will ac- 
cept or refuſe the Executorſhip, is uncertain, and left to the Diſ- 
cretion of the Ordinary ?, who uſeth at his Pleaſure, and when he » Legatin. libertat. 
will, not only within the Year *, but within a Month or two, to de exec. teſta. & ibi 


cite him that is named Executor to accept or refuſe the Execu- Jo. de Athon. verb. 


approbatam confue- 
tudinem. 


R 4 * uod vero annus 
deliberandi jure Civili conceditur, (L. cum in antiquioribus. C. de jure delib.) illud ita intelligendum, ubi heres 


non confecto inventario tenetur ultra vires hæreditatis. Siquidem non tenetur hæres inventarium facere, ſi juri tantum 
civili attendamus, (L. ſcimus. F. fui de jure delib. C. & ibidem Sichard.) dummodo velit ſubire periculum ſolvendi uni- 
verſa defuncti debita. Sed jure Legatin. quo nos communiter utimur, executor tenetur præciſe ad confectionem In- 
ventarii, nec tenetur ultra vires bonorum. Quare ſublata cauſa, id eſt, periculo ſolvendi debita ultra vires bonorum 
defuncti, per confectionem inventarii, quam non poteſt evitare, (ut infra eadem parte F. 6.) ſublata (inquam) cauſa, 
tollitur effectus, id eſt, annuale tempus deliberandi, num velit huic periculo ſeipſum ſubjicere. Nam executores, quoad 


conſectionem inventarii, tutorum potius quam hæredum naturam ſapiunt. Lind. in c. ſtatutum. 6. inhibemus de teſta. 
L. 3. provincial. conſtit. Cant. verb. prius. ; | 


torſhip. 


V. Of the Office of an Executor teſtamentary un- 
dertaking the Executorſhip. 


1. herein the Office of an Executor doth principally conſiſt. 


I (1) appertaineth to the Office of an Exccutor teſtamentary here 
in England, accepting the Executorſhip, (amongſt other Things“) = De quibus conſulas 


to cauſe an Inventory to be made“; to procure the Will to be proved velim Jo. de Canib. 


0 
and approved; to pay the Teſtator's Debts and Legacies*; and fi- qty part. 2. 8 


ult. vol. part. 2. q. 
nally to make an Account *. 1. n. 26. ubi decem 


enumerat executoris 


officio incumbentia. b Ut infra ead. part. $$. 6, 7, 8, 9, 10. © Ut infra cad. part. 6. 11, 12, 13,14 & 15. 


" Infrah, 16, © De quo infra cad. part. $$. 17, 18, 19, 20, 21. 
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. Of the Office of an Executor. Part yp P. 
| | $. VI. Of divers Queſtions about the Making of an 
4 Inventory: And firſt, Whether it be of Neceſlity 7 
1 that an Inventory be made. N 8 
1. By the Laws Eccleſiaſtical of this Realm, and Statutes of the | : 
1 ſame, an Inventory is neceſſary. 8 
48 2. The Executor which preſumeth to adminiſter the Goods, and tt 
4 reſuſeth to make an Inventory, may be puniſhed. ſo 
4 3. The Reaſon of this Neceſſity. SH 
1 Or the Making of an Inventory, it is expedient to under. 5 
1 ſtand, whether it be ſimply neceſſary that an Inventory be 
6 made ; what 'Things are to be put into the Inventory ; within what 
1 Time the Inventory is to made; in what Manner; and what be the 4 
if Effects of an Inventory. „ 4 
ij . 3 That (1) an Inventory is neceſſary to be made by an Executor th 
„ r ee = teſtamentary, is evident, as well by the Laws Eccleſiaſtical of this | m 
ll fam. c. ſtatutum. g. Realm', confirmed by continual Uſe; as alſo by the Statutes * of the | U 
Wo inhibemus. li. 3. Pro- ſame : Neither (2) ought the Executor to meddle with the Goods of 
il | non js '- the Deceaſed, before he make an Inventory. And if any Executor - 
. ö refuſe to make an Inventory, and nevertheleſs preſume to adminiſter 
Al | D. Lee the Goods of the Deceaſed, he may be puniſhed at the Diſcretion of 
A 3 1 the Biſhop or Ordinary £ | 16 
Y The (5) Reaſon is, leſt the Executor being diſpoſed to deal un- vi 
| faithfully, ſhould defraud the Creditors or Legataries, by concealing th 
lt & Franciſ. Porcellin, the Goods of the Deceaſed *. 
bl tract. de inventario, | . | pl 
4 d. 2. Per 9. ſancimus. de hæred. & fal. in Auth. a I 
i 55 | | TOE, | III 
U ? Othobon, tit. 14. By a provincial Conſtitution mentioned in! Lindevood, the Execu- L 
4 tor is required to exhibit an Inventory of all the Goods and Chattels 0 
| which arc found in the Poſſeſſion of the Deceaſed at the Time of his in 
iu Death, before he intermeddles or poſſeſſes himſelf of ſuch Goods, (5c. L 
3 and this for his own Safety, that he be not chargeable ta virts a 
1 bonorum, which we call Aſſets; for if he doth not make ſuch Inven- r) 
Ul tory, he ſhall be obliged to ſatisfy all the Teſtator's Debts and Le- ol 
At gacies out of his own Eſtate, becauſe it ſhall be preſumed againſt ct 
4 him, that he had ſufficient Aſſets of the Teſtator's Eſtate to dil- et 
. charge the whole. x Ts A 
it Ji 
L ; 0 
b F. VII. What Things are to be put into the In. 0 
5 ventory. „ E 
"i 1. All Goods, Chattels, Wares, Merchandizes, movable and ili. ic 
1 movable, are to be put into the Inventory. b 
2. Leaſes are to be put into the Inventory. l 
3. Corn on the Ground is to be put into the Inventory. 4 
| 4. Graſs or Trees growing are not to be put into the Inventor): U 
it 5. Whether ſuch Things as are affixed to the Freebold ought to l. 8 
inventoried. : 
| I 6. Whether! 
i | 
= 
it 
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1 Ihbether Debts are to be put into the Inventory. _ 
7. Whether Money due for Land is to be put into the Inventory. 


* 


HE (1) Things that are to be put into the Inventory, are all 

the Goods, and Chattels, and Rights, which were the Teſta- 

tor s, or did belong, or were due unto him, at the Time of his Death, 
whether they be movable or immovable, corporal or uncorporal *. * Franciſ. Porcellin. 
Whereunto alſo agree the Statutes of this Realm, whereby it is enac- rack. de inventar. 
q. 3. Pract. Petr. de 
ted, That a true and per fett Inventory be made of the Goods, Chat- perrar. de forma Ii. 
telt, Wares, Merchandizes, as well movable as not movable, 2what- belli quo agitur ad 
ſoecer, that were of the Perſon deceaſed >. and therefore (2) Leaſes 3 
ought not to be omitted forth of the Inventory „ how many ſoever fin autem. L. fin. C. 


de jure delib. n. 9. 
they be. | | : b Stat. H. 8. an. 2 
. © Cattalla etenim ſunt realia, Terms of Law, verb. Chattels. 


Likewiſe (3) Emblements, or Corn growing upon the Ground, 
ought to be put into the Inventory, ſeeing they belong to the Exe- 
cutor *; but (4) not the Graſs or Trees ſo growing, which belong to * Perkins tit. De- 
the Heir ©; nor (5) Things that are affixed to the Tenement, and are Vile, fo. 99. & hanc 


made Parcel of the Freehold ; ſuch I mean as belong likewiſe to the — 1 


Heir, and not to the Executor. quicquid dicat Si- 
| | chard. poſt. Angel. 
in d. $. fin autem. © Perkins ubi ſupra,  * L. acceſſorium. de reg. jur. 6. huc facit L. cætera. de leg. 1. 
f. in princ. | : 


And therefore the Glaſs annexed to the Windows of the Houſe, be- 
cauſe it is Parcel of the Houſe, ſhall deſcend as Parcel of the Inhe- 
ritance to the Heir, and the Executors ſhall not have it . And al- « D. Coke, lib. 4. 
though the Leſſee himſelf, at his own Coſt, do cauſe the Glaſs to be relationum, in Her- 
put into the Windows ; yet the ſame being once Parcel of the Houſe, 1 = 
he cannot take the ſame away afterwards, without Danger of Pu 
niſnment for Waſte n. Neither is there any material Difference in o Ibidem. 
Law, whether the Glaſs were annexed to the Window with Nails, 
cr in other Manner, either by the Lord, or by the Tenant ; for be- 
ing once affixed to the Freehold, the fame cannot be removed by the 
Leſlee, but ſhall belong to the Heir, and not to the Exccutors, as is 
aforeſaid i; and therefore the ſame is not to be put into the Invento- * Ibidem. 
ry, as Part of the Goods of the Deceaſed. The like may be concluded 
of Wainſcot, that it ought not to be put into the Inventory, as Par- 
cel of the Goods of the Deceaſed ; for being annexed unto the Houſe, 
either by the Leſſor or by the Leſſee, it is Parcel of the Houſe k. D. Coke ubi ſupra. 
And there is no Difference whether it be affixed- with great Nails, or 3 8 
little Nails, or by Screws, or Irons thruſt through the Poſts or Walls magis quam perfici- 
of the Houfe; for howſoever it be affixed, either in Manner afore- endi b ponun- 
laid, or in any other Manner, it is Parcel of the Freehold ; and if the = Beep 1 
Executors ſhould remove it, they are puniſhable for the ſamel. And re vide Rebuff. & 
not only Glaſs and Wainſcot, but any other ſuch like Thing, affixed mo. 3 
to the Freehold, or to the Ground, with Mortar and Stone, as Ta- 1. Coke abi ſupra. 
bles dor mant, Leads, Bays, Mangers, Gc. for theſe belong to the 
Heir, and not to the Executor u; and therefore they are not to be = Rob. Kelleway lib. 
put into the Inventory of the Goods of the Deceaſed. Nevertheleſs — — 8 
the Box inſealed, or the Cheſt with Evidences of the Land, though jj. Rane. fol. 1or. 
the lame be not affixed to the Freehold, yet becauſe they contain thoſe *. 4: | 
Things which belong to the Heir, they alſo belong to the Heir, and 
not to the Executors ; and therefore they are not to be put into the 

5 Inventory 
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Lane, 458. Inventory of the Deceaſed s Goods *. And ſo it is of Fiſhes in the 
; nn dit. Execar Ponds, and of Doves in the Dove-cote, ſituate within the Groungz 
fol. 181. n. 4. Non belonging to the Heir ; for in this Caſe the Fiſhes in thoſe Pongs and 
abſimile eſt quod jus the Doves belong to the Heir, and not to the Executor; and there 
8 N fore they are not to be put into the Inventory of the Goods of he 
piturz. Ridiculum Party deceaſed *. What ſhall we ſay to thoſe Goods which may 
an ee ſeem to belong to the Wife, rather than to the Husband, as her Ar. 
ſu in acceſſionem vi- pare], her Bed, her Jewels, or Ornaments for her Perſon ? Whether 
r _ are they to be put into the Inventory of the Husband's Goods? þ 
vit. $. quis in aliena, the Civil Law thoſe Goods belonging to the Wife, which be calle 
R. Kelleway lib. Pond paraphernalia *, are not to be put into the Inventory of her 
bg m7 5 >" Husband's Goods, neither are they ſubje& unto the Payment of the 
fin, Segal convent. Husband's Debts . But whether the Wife's Apparel, with her Bed 
up _ C. ewels, and Ornaments for her Perſon, be comprehended amongſt thoſe 
de ur. pro mark. C. Goods Which the Law calleth Bona paraphernalia, is the Matter in 
| Queſtion. And it ſeemeth rather that they are not, (her convenient 
Dyer fo. 166. Apparel, agrecable to her Degree, only excepted *). Otherwiſe what. 
ſocver Goods belong to the Wife, are preſently, by Virtue of the 
Marriage become the Husband's, the Property thereof being changed 
_ * Supra. eod. I. par. and transferred from the Wife to the Husband . Inſomuch that with. 
2. 5. 9. n. 11. out her Husband's Licence or Conſent, ſhe cannot diſpoſe thereof 
* Lindw. in C. ſta- neither by Act in her Life-time, nor at her Death by her laſt Will; 
YO. 8 which ſhe might do if they were Bona paraphernalia*. The Guds 
$. czterum. verb. 70 Which the Husbaud is intitled in Right of bis Wife, and as Ad. 
11 miniſtrator 70 her are not to be put in the Inventory after her Death, 
en. C. de pad. con- but Things which are in Action muſt be put in. 5 
vent. ſuper dote. An Adminiſtratrix exhibited an Inventory, in which ſhe put in ſome 
3 -— Janes Goods, Which the Inteſtate had given to a younger Child, and which 
| Vere actually in his (the Child's) Poſſeſſion at the Time of the Death 
of the ſaid Iuteſtate, by Virtue of a Deed of Gift by him made, which 
Deed ſhe pleaded in the Spiritual Court; and the Plea being rejec- 

ted, a Prohibition was granted. 
But thoſe Goods which the Husband hath by the Intermarriage, 
the Property being in him, and not in her after Marriage: And it 
being enacted by the Statutes of this Realm of England, That the 
 Execntors ſhall make or cauſe to be made a true aid perfect Invents- 
ry of all the Goods, Chattels, Wares, Merchandizes, as well moca- 
ble as not movable, whatſcever, that were of the Perſon deceaſed, 
and the {ame ſhall cauſe to be indented, &c. (as by the ſaid Statute 
* Stat. H. 8. an. 21. more at large appeareth *:) It may be concluded, that in Conſtruction 
. of Law, thoſe Goods above-mentioned, and namely the Wife's Jewels, 
and Chains, are to be put into the Inventory of the deceaſed Hul- 
D. Stat. H. 8. an. band's Goods *, And yet notwithſtanding, if we ſhall refpe& what 
Sms hath been uſed and obſerved, ſuch hath ever been the general and 
ancient Cuſtom, or rather Courteſy of the Province of Tork, as 
thereby Widows have been tolerated to reſerve to their own Uſe, not 
only their Apparel, and a convenient Bed, but a Coffer, with divers 
Things therein neceſſary for their own Perſons; which Things uſually 
have been omitted out of the Inventory of their deceaſed Husbands 
7 Quemadmodum & Goods“. Unleſs peradventure the Husband were ſo far indebted, as 
in aliis quibuſdam the reſt of his Goods would not ſuffice to diſcharge the ſame. In 
2 which Caſe the Wife's Jewels, and Chains, and ſuch. like, being 
de expenſis, fo. 182. Things of Decency or Ornament, and not of Neceſſity, have been 
uſually prizcd, and put into the Inventory amongſt other Goods of 
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he Deccaſed, towards the Payment of his Debts. And ſo they ought 
to be“. | 


I * 
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* Per d. Stat. H. 8. 


Rs 5-5. Me" 21. GP; $- ad- 
verſus quod ſuperveniens conſuet. parum valet. 


The (6) Debts due to the Teſtator are to be put into the Invento- 
ry *, But the Debts due by the Teſtator, they need not to be put 8 2 {boot 
into the Inventory d. And if any ſuch Debts be put into the Invento- — Quod ve- 
ry, the Ordinary ſhall do well to make diligent Examination, whe- rum quidem eſt, ff 
ther the Teſtator did owe any ſuch; for many Times Debts are thruſt pr aig gains. 1d 
into the Inventory, which are not due by the Teſtator, and ſo the ut a, donec 
Legataries and Children of the Deceaſed are often defrauded, at leaſt recuperentur, & in 
of ſome Part of their Due, by the Unfaithfulneſs of the Executor manibus tractentur, 


8 i 5 ut quæ interim non 
and Negligence of the Ordinary or his Officer. | reQe dicantur reper- 


| TG | ta, Lind. in d. c. 
fatut, F. inhibemus, verb. bonis. Pract. Ferrar. forma libelli ad reddendam rationem tut. G. in ſuo. n. 13. Æquum 
tamen elt, ut aliqua flat commemoratio hujuſmodi creditorum, utut incertorum, ne ſublata penitus eorum memoria, de- 
cepti maneant defuncti creditores, liberi, legatarii, vel alii intereſſe habentes in ea parte. o Lind. in d. c. ftatut. 


Lands, Tenements and Hereditaments, with the Appurtenances, 
ſuch I mean as do not belong to the Executor, but deſcend to the 
Heir, are not to be put into the Inventory; inſomuch that (7) if the 
Teſtator appoint by his laſt Will, that the ſame Lands be ſold; in 
this Caſe, by the Statutes of this Realm, neither ſhall the Money 
thereof coming, nor the Profits of the ſaid Lands for any Time, be 
accounted as any of the Goods or Chattels of the Perſon deceaſed ©; Stat. H. 8. an. 21. 
and conſequently are not to be put into the Inventory. OS Res 
The Lady C was poſſeſſed of divers Leaſes, and conveyed them in?“ © 
Truſt, and afterwards married with A. B. the Lady received the Mo- . 
ney upon the Leaſes, and with Part of the Money bought Jewels, 
and other Part of the Money ſhe left, and died: A. B. takes Letters 
of Adminiſtration of the Goods of his Wife; and in a Suit in the Ec- 
cleſiaſtical Court, the Court would have compelled him to have given 
an Account of the Jewels, and for the Monies, to have put them into 
the Inventory. But the Opinion of the whole Court of P. R. was, 
that he ſhould not put them into the Inventory, becauſe the Property 
of the Jewels was abſolutely in him as Husband, and he had them 
not as Adminiſtrator; but of ſuch Things as be in Action, and as he 
ſhall have as Adminiſtrator, he ſhall be accountable for, and they 
ſnail be put into the Inventory. And for the Monies received upon 
Truſt, it was reſolved, that the ſame was the Monies of the Truſtees, 
a1d the Wife had no Remedy for it but in Equity; and therefore the 
sand thall have it as Adminiſtrator. And in that Caſe it was 


ctolvec, that if a Woman do convey a Leaſe in Truſt for her Uſe, 


] a Com 


end atterwards marrieth, that in ſuch Ca'e it lieth not in the Power 


DF OT ” . * © y 0 4 | 
0 the Husband to diſpoſe of it; and if the Wife die, the Husband 5 50. or bein 


mall not have it, but the Executor of the Wife % Caſe, 


H. VIII. Within 
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16 
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6. VII. Within what Time the Inventory is to be 
made. 3 


1. The Time for making and exhibiting the Inventory, is Iift 1 
the Moderation of the Ordinary. 

2. The Inventory ought to be made before the Executor medal, 

with the Teſtator y Goods, except in ſome Caſes. 


HE (1) Time appointed for the Making and Exhibiting of 
the Inventory, by the Laws Eccleſiaſtical of this Realm, i; 
Text. in c. ftatut, left to the Diſcretion of the Ordinary *, who may appoint a ſhorter | 


A ioventazium, th: or longer Time, as the Diſtance of the Place where the Goods re. 
Wa nk main, being more or leſs, together with other Circumſtances, ſhall 
unde palam eſt non miniſter Occaſion *. 

obtinere jus civile, 


quo hæres ad perficiendum inventarium quandoque 66 dies, quandoque annum habeat ; maxime ſi incipiat intra menſem 


a morte defuncti. Sichar. in L. fin. $. fin autem. C. de jure de lib. Lind. in c. ſtatut. verb. arbitrio. 


And (2) if the Ordinary do not appoint a Time, the Executor had 
need to beware, that he do not adminiſter the Goods of the Deceaſed, 
until he have cauſed an Inventory to be made; for howſoever the 
Act of him that is named Executor is ſaid to hold in Law before 

1 Plowd. in caſa in- the Proving of the Will *, and the Making of the Inventory“; neyer- 


der Greiſb. & Fox. theleſs, he that ſo preſumeth to meddle and adminiſter as Execu- 


R Li 1 V . . . . 
We Fg . 5 _ tor, before he make an Inventory, is ſubje& to Eccleſiaſtical Puniſh- 


fin. illius gloſ., —ment *; unleſs it be for doing ſuch Things as cannot be deferred till 
* Legatin, libertat. de the Inventory be made; as for Intermeddling about the Funerals, or 


x Jo. 3 in Diſpoſing of ſuch Things as cannot be preſerved with keeping, and 


d. legatin. libertat. ſuch like *. 
verb. inventarium. d. 


c. ſtatut. F. inhibemus. in text, & in gloſſ. 


As the Ordinary may diſpenſe with the Time of bringing in an In- 
ventory, ſo he may diſpenſe with any Inventory at all upon a reaſon- 
able Cauſe ; as where it is not convenient to publiſh the intire Sum, 
or Extent of the Teſtator's Eſtate ; for though the Statute requires the 
Executor to bring in a true and perfect Inventory, and upon proving 
the Will, the Executor is ſworn ſo to do, yet this may be diſpenſed 

Boow's Caſe, Raym. withal : As for Inſtance; (2iz.) Thomas Boon (being poſſeſſed of a 
w_ great perſonal Eſtate, lying in ſeveral Places, and upon ſeveral Secu- 
| rities to the Value of 100000/7.) deviſed conſiderable Portions to his 
Daughters, but left his ſecond Son Chriſtopher 2000 l. and no more; 

and this to be paid at three Payments by John his eldeſt Son, whom 

he made Executor, and who proved the Will, and made Oath to 

bring in a true Inventory as uſual ; which not being done, he was c 

ted by Chriſtopher to bring it in; but the Judge did not think it fe. 

ceſlary, becauſe two Payments were already made to Chriſtopher, and 

his Brother offered to pay the reſt of the 2000 J. Legacy; thereupon 

Chriſtopher appealed to the Delegates, who gave Sentence that there 

was no Occaſion for an Inventory ; then he brought a Commiſſion of 

Review, and alledged that there might be another Will wherein he 

might be Executor, and therefore an Inventory muſt be neceſſary ; 

beſides, there might be Specialties taken in his Name, and no Truſt 

4 „ declared, 
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„ 


declared, and that his Brother might die Inteſtate; and if ſo, Admi- 
1 tration de bonis non, &c. belonged to him: And laſtly, that the 


cratute requires him to exhibit an Inventory; and upon proving the 


will, he is [worn to do it; but the Sentence was confirmed, for none 
of theſe Matters now objected ſhall be preſumed: And as for the 
ctatute, it Was purpoſely made for the Benefit of Creditors and Lega- 


zes; and in this Caſe they were all paid, or the Money was tendered 


to be paid, ſo that none of the Creditors complained; and fince the 
Fate of the Teſtator conſiſted moſtly in Specialties, it might be 
prejudicial to the Debtors to have their Debts diſcovered, eſpecially 
where ſuch a Diſcovery was not neceſſary. | 4 


IX. Of the Form to be obſerved in the Making of 


an Inventory. 


1. What Perſons onght to be preſent at the Making of the * 


centory. 
2. Il hereof the Incentory is to be made. 
. Inventory to be indented. 


a. Of the Oath of the Executer about the Inventory. 
5. The Goods and Chattels are to be calued. 


6. Of the antient Form of praiſing the Goods. 


Y the Statutes of this Realm, it is thus enacted concerning 1 stat. H. 8. an. 21. 
the Form to be obſerved by the Executor teſtamentary in cp. 5: 


making of an Inventory, (Y.) That the (1) Executor or Execu- 
* tors name the Perſons, tevo at the leaſt, to hom the Perſon dying 
* Was indebted or made any Legacy, and upon their Refuſal or 
* Abſence, two other honeſt Perſons, and in their Preſence, and by 


their Diſcretions, ſhall make, or cauſe to be made, a true and 
* perfect Inventory (2) of all the Goods and Chatiels, Mares and 


© Merchandizes, as well movable as not movable, whatſpever they 


" were, of the ſaid Perſon ſo deceaſed; and the (3) ſame ſhail 


- Cauſe to be indented ; whereof one Part ſhall be by his ſaid Exe- 

. Cutor (upon (4) his Oath to be taken before the Biſhops, Ordina- 

_ Ties, their Officials and Ordinaries, or other Perſon having Power 
to tale Probate of the Teſtament, upon the holy Evangeliſts) 

(c p . . 

„ averred to be good and true; and the ſame one Part indented, he 

- ſhall preſent aud deliver to the Keeping of the ſaid Biſhop, Or- 
dinary, or Ordinaries, or other Perſon whatſoever, having Power 


10 rake Probate of Teſtaments; aud the other Part of the ſaid 


a Inventory indented to remain with the Executor. And that 10 
; Biſh;p, Ordinary, or Ordinaries, or other Perſon whatſoever, Ha- 
„ ©1ng Authority to take Probate of Teſtaments, upon Pain in the 
aid Statute contained, (viz. ten Pounds,) do refuſe to take any 
_ ſuch Inventory to him or them preſented or tendered, to be deli- 
vered as is aforeſaid. 
Thus far the Statute. Whereunto it may be added, that (5) it 


not ſufficient to make an Inventory containing all and ſingular the 


Uoods of the Deceaſed, unleſs the fame be particularly valued and 


5 Q - praiſed 
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® Bar. in I. in. C. praifed u by ſome honeſt and skilful Perſons, to be the juſt yay. 
de magit conven; thereof in their Judgments and Conſeiences; that is to ſay, at ſy 


1 r CE BLA Mug <> = daertetbet or Don CASAS 


Hoc addito, quod W. 70 of | 
quoad conſeftionem Price as the ſame may be ſold for at that Time *. 
inventarii executores | „ 2 e | 
magis aſſimilantur tutoribus quam hæredibus, ut ſuperius adnotavi ex Lind. in c. ſtatu. F. inhibemus, de teſt, L; 
Provincial. conſtitut. Cant. verb. prius. Laur. Va. tract. de Invent. fol. 101. De probatione rei mobili; Al 
immobilis, vid. Maſeard. tract. de probac. verb. | | 


Raym. 470; 471: But as to the Value upon the Appraiſement of theſe Goods it iz 
not binding, nor very much regarded at Common Law; for i 
tis too high, it ſhall not be prejudicial to the Executor or Admini: 
ſtrator ; nor if 'tis too low, it ſhall be no Advantage to him; by 
the Value found by a Jury upon Plene adminiſtravit pleaded i; 
binding; 8 | | | 

In + "0 (6) Time, amongſt many other Solemnities of Invento. 

5 De quibus DD. in Tits *, this Order was obſerved : Firſt of all, the movable Gigs 

L. fin. <. fin autem. ere incentoried and praiſed, as Houfhold-ſtuf7. , Corn, and Cattel, 

C: de jure deld. Sc. then the Immovable, as Leaſes of Grounds or T enements ; af. 

y Franciſc. Porcel. ter that, the Debts due to the Teſtator were ſet down “. Which 

tract. de invent. Order is for the moſt part obſerved at this Time here in England, 

* Supra ead. part. ſaving that ſome do omit Leaſes, wherein they do amiſs ; others | 

. 7. praiſe them among the Movables; but it were better to praiſe them 
ſeverally. 


% 


$. X. Of the Effect and Benefit of an Inventory. | 


1. The Goods contained in the Inventory are preſumed to be ir 
the Hands of the Executor. 


2. The Teftator is preſumed to have no more Goods than are d. 
ſcribed in the Inventory. G4 3 
3. Whether Sufficiency of Goods be preſumed, when there is in 


Inventory. 
Quorum Caſtren- | = ; 
ſis _— Min- Ivers are the Effects and Benefits of an Inventory * ; this one | 
aus 2s thought good to note, namely, that (1) all ſuch Goods and 
_— 3 ; Chattels as are contained in the Inventory, are preſumed to have be- 
{ed noſtia. Inſtit. longed to the Teſtator, and after his Death to belong and to be in 


ee EN the Power of the Executor * And on the (2) contrary, that no more 
rum ae e pars Goods and Chattels are preſumed to have belonged to the Teſtator 


noltraibus Pe than are contained in the Inventory *. 
prodeſt. 


L. ſcimus. F. legitima. C. de jure delib. & ibi Sichard. t Bald. & Sichar. in d. F. legitima. 


And therefore if any Creditor or Legatary do affirm, that the Je- 

ſtator had any more Goods than be compriſed in the Inventory, be 

mulſt prove the ſame; otherwiſe the Judge is to give Credit to the 

= Alciat. tract. de Inventory, being made in Manner and Form aforeſaid v. Although 
DE. M2.1 indeed, when (3) the Executor entereth to the Goods of the Decea- 
de probac.condl.939. ſed, and maketh no Inventory thereof, nor will ſuffer the Quantity 
thereof to be known; in that Caſe our Law preſumeth that the Te- 

ſtator had ſufficient to diſcharge, not only all his Debts, but all 1s 


n Bald. in L. filium. Legacies alſo ?, 
C. famil. herciſ. n. 


37. Sichard. in L. fin. F. & ſi præfatam. C. de jure delib. n. 1. 
3 Now 


— SEE 
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Now the Uſe and Benefit of an Inventory is to give the teſtamen- 1 Dom. 619. 
tary Heir, or the Adminiſtrator (where there is no Will) the Liber- 
ty of Deliberating whether he will accept the Succeſſion, or not, 
which be may do with the greater Safety, becauſe then he may 
have A perfect Knowledge to what Value the Goods of the Decea- 
ſed will amount; and by this Means they may ſecure their own E- 
Rates, becauſe they do not engage themſelves for more than the 
value of the Goods; therefore all Executors and Adminiſtrators are 
allowed the Benefit of an Inventory of Courſe, it being inſtituted 
originally in their Behalf, and they arc ſuppoſed to accept the Suc- 
ceſſion always under that Benefit. 


. XI. Of the Probation and Approbation of Teſta: 
ments, and namely before whom they are to be 
proved. ER 


1. Divers Oueſtions about the Probation of Teftaments; See poltea cap. 14. 
2. Teftaments are to be proved before the Biſhop or Ordinary. 
z. Certain Caſes wherein T eſtaments are to be proved before others 

than before the Biſhop. os | 
4. Of the Prerozgative of either Archbiſhop. 
5. What is meant by Notable Goods. 


Joncerning (1) the Probate of Teſtaments, theſe Things are 
chiefly to be inquired: Before whom the Teſtament is to 
be proved; by whom; when; how; and what Fees be due in 
that Behalf. © 9 5 
The Perſon (2) before whom the Teſtament is to be proved, is 
the Biſhop of the Dioceſe where the Teſtator dwelleth , or his Offi- * Legatin. libertat. 
cer b; to whom by the ancient Cuſtom obſerved this many Hundred =O... __ . 
Years, together with the Royal Conſent of the Kings and Princes de * 
of this Land, the Probate of Teſtaments bath appertained © : Saving 133 8 
3) in certain Seigniories or Lordſhips, where the Probate of Teſta- incial. condic. Eber: 
ments of the Tenants there dwelling doth by Preſcription appertain & Lind. in d. c. ſtat. 
to the principal Lord“: And ſaving in certain peculiar Juriſdictions, O, & Sd 1. 2: 
where by Pretcription or Compoſition, or other ſpeciai Title, the teſtament, fo. 94. 
Probate of the Teſtaments of ſuch as dwell and die within thoſe Tract. de repub. 
Places doth appertain to the Judge of the Peculiar ©: And faving e 99. 3: CAP. 7 


| Stat. Hen. 8. an. 21. 
Where no Goods are bequeathed in the Teſtament, but only Lands, cap. 5. 


Tenements and Hereditaments, or other lay Fees, are deviſed ; and | Perkin ubi fopra. 


3 ) . : 8 Fitz. Abridg. tit 
that in ſuch Places where neither Inſinuation nor Inrotulation is ne- Jeſtament, 3 


ceflary *: And ſaving (4) where the Party deceaſed at the Time of Brook cod. tit. n.1 2. 
is Death had Notable Goods extant in divers Dioceſes or Juriſdic- u Sen 1c . 
tions. For the Probate of the Laſt Wills and Teſtaments of ſuch n. z. C. de teſt. 
Perſons doth appertain to the Archbiſhop or Metropolitan, within © Linde. in d. c. 


: ; f | | : x 5 ſtat. verb. eccleſiaſti- 
Whole Province ſuch Notable Goods be diſperſed in divers Dioceſes _— OY OOO 


5 carum libertatum, 
Or qui in d. c. item 
8 | quia, verb. inſinua- 
tonem, ſeu publicationem, ait jure Civili non pertinere ad Epiſcopos, ſed jure tantum Authenticorum, (quo jus codicis 
corrigitur, & quod jus authenticum ſancitum fuit ab imperatore Juſtiniano ultra mille annos retro numerandos.) Non 
zum executio, ſed etiam ipſa inſinuatio & publicatio, coram Epiſcopis ordinariam juriſdictionem exercentibus fieri po- 
* ut firmat Sichardus in L. 2. C. de teſta. 4. 4 Fitz. tit. Teſtament, n. 2. Doct. & Stud. lib. 2. cap. 28. 
Jo. de Athon. in legatin, libertat, de execut. teſta. verb; Ordinario. 7 Supra, part. 3. 6. 3. 
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> Lind. in d. e. fl. Or other inferior Juriſdictions „ Whether it be within the Province of 


tut. verb. ad quos Canterbury gf or Zor þ 1 
pertinet. Perk. tit. | | 


Teſtament, fol. 94. Fitz. Abridg. tit. Adminiſtr. n. 7. Brook eod. tit. n. 48. > Lindw. in d. c. 
verb. Laicalis feodi. Stat. H. 8. an. 23. c: 9. & plenius per Inſtrum. & Actorum libros curiæ prærogativæ Arch; iſe 
Cant. i Perkins tit. Teſtament, fol. 94. pag. 2. Stat. H. 8. an. 23. c. 9. & evidentius per Inſtrum, £m | 
rum libros in archivis Archiep. Ebor. fideliter per plurimorum ſeculorum curricula conſervata. * 


The Probate of Wills did originally belong to the Temporal 
| | Courts, and every Legatee had a proper Remedy to recover their 
Glanv. lib. ö. c. 6,7. Legacies in thoſe Courts; and Glandill tells us, there is a Writ which 
lies at Common Law to demand a Legacy; Linwood, who wa; 
Dean of the Arches, and wrote about the Beginning of the Reign of 
H. 6. confeſſes, that the Probate of Wills did not belong to the Or. 
dinaries Je jure, but only by Cuſtom; and Archbiſhop Parker pub- 
liſhed a Book, Anno 1573, wherein he writes, that Teſtamenta pro. 
bandi authoritatem Epiſcopi non habebant, nec adminiſtrationis bo- 


reſtatem cuiq; delegare non potuerunt. 
So that the Probate of Teſtaments did belong to Ordinaries bur 
of late Times, de conſuetudine Angle, & non de jure communi ; and 
the Power to grant Adminiſtration was granted to the Ordinary by the 
Statute of 31 E. 3. c. 11. And in antient Time, when a Man died 
Inteſtate, and had made no Diſpoſition of his Goods, the Truſt of 
them was committed to the King, who is Parens patriz, to the In- 
tent they might be diſpoſed for the Burial of the Dead, the Payment 
of the Inteſtate's Debts, and the Advancement of his Wife and Chil- 
Ce h 8437 dren ; and the Ordinary was conſtituted by the King in lico parentis, 
38. Henſlo's Caſe. and his Power given him by that Statute ©, 
But the Ordinary hath no Property in the Inteſtate's Goods, to diſ- 
1 Coke, lib.g. fo1.38. poſe of them to his own Uſe, or to the Uſe of any other. 
| In Order to diſcover by what Means the Eccleſiaſtical Court ob- 
tained Juriſdiction in teſtamentary Matters, it will be proper to con- 
ſider by whom that Juriſdiction was exerciſed by the Civil Law, and 
by whom by the Common Law, what was originally the Law of 
England upon that Head, and what Diſtinctions the Law of England 
has made touching that Juriſdiction. _ 
As to the Juriſdiftion in teſtamentary Matters by the Civil Law. The 
Way of authenticating Wills by the Civil Law was firſt before the 
Pretor ; and afterwards before the Magiſter Cenſus ; for they reckoned | 
Wills to be in the Nature of Judgments in the Diviſions or Diſtribu- 
tions that a Man himſelf made touching his Eſtate, and therefore they 
were ſhut up with the Magiſtrate, during the Life of the Perſon, for 
the Quiet and Repoſe of the Family, but were opened at his Deceale; 
they were ſigned by the 'Teſtator and ſealed by him, and by the Wi 
neſſes upon a Thread, and carried in tothe Prtor; and after the Deati 
of the Party the Witneſſes were called, if living, to acknowledge 
their Seals; and if they were not living then the Seals were broke, and 
the Will opened in the Preſence of other ſufficient Witneſſes, .and thc 
Will was read and regiſtered, and a Copy of it delivered over to an) 
Perſon that would ask for the ſame; for it was reckoned as a Matter 
of Record, and therefore any Perſon might have acceſs to it. © 
this eide Digeſt. lib. 9. tit. 3. De teſtamentis quemadmodum abt. 
riantur, Gc. in the de, lib. 6. tit. 32. And when any Legacy VP 
diſpoſed of to pious Uſes, for the Uſe of the Church or for Monalic 
rics, or for the Poor, the Biſhops were to ſue for the ſame, and pn 
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to the Adminiſtration thereof; this appears by the Code, lib. 1. fit. 3. 


Lac 42. d. 6. Vide Neceſſarium, d. To Amplius, d. 8. 7 Alten C011 
rigerit, H. 9. Preterea Sancimus. 1 

Upon this the Biſhops began to intermeddle with the Probate of 
wills, which was a mere temporal Authority ; but this Invaſion of 
the Prelates Juſtinian would not endure ; and therefore in his Code 
he puts the Law againſt the Biſhops Probate of Wills before the Laws 
herein before- mentioned; and in his Cide, lib. 1. tit. 3. Repetita pro- 
mulzatione, nin ſolum Judices quorumlibet tribunalium, verum eti- 
am defenſores Eccleſiarum hujus almæ urbis, quos tur pi ſſimum in- 
ſauandi ultimas deficientium voluntates genus irrepſerat, præmo- 
nendos eſſe cenſemus ne rem attingant, que nemini prorſus omnium, 
ſecundum cunſtitutionum precepta, preterquam magiſtro cenſus, com- 
petit ; alſurdum etenim clericis eft, immo etiam opprobrioſum, fi pe- 
- ritos ſe celint (oſtendere) deſceptationum eſſe forenſrum : Temeratori- 
tus bujus ſanctionis pena quinquagima librarum auri feriendis. 
Datum XIII. Kal Dec' C P. Fuſtiniano A. 11. & Apiliano Conſe 
524. Thus Things ſtood by the Civil Law. BA. 1 

As to the Canon Law. The Popes, as their Power increaſed, en- 


deavoured to get the Juriſdiction over Teſtaments, Gc. This appears 


by the Decret. lib. 3. tit. 26. c. 26. Si Heredes juſſa teſtatoris non 
adimplicerant, ab Epiſcopo lect illius omnis res, qu eis relicta eſt, Ca- 
nmice interdicatur, cum fructibus & cateris emolumcutis, ut vota do- 
fundti adimpleantur ; and likewiſe Decrer. lib. 3. tit. 36. De teſta- 
mentis, C. 17. Tua nobis fraternitas intimavit quod nonnull tam re- 
lizioft quam clerici feculares, & laici, pecuniam & alia bona, qu per 
manus corum ex teſtamentis decedentium debent in uſus pios expend, 
non dubirant aliis ufubus applicare : Cum igitur in omnibus pits volun- 
tatibus fit per locorum Epiſcopos providendum, ut ſecundum deſuntt; 
coluntatem univerſa procedant, licet etiam a teſtatoribus id contigerit 
interdici, Mandamus quatenus executores teſtamenti huguſmodi ut bona 


 ipſa fideliter & plenarie in uſus prediitos expendant monitione præ- 


miſſa compeilas. Pope Innocent IV. upon this Law, fo. 15 2. ſays, that 


he Biſhop may diſpenſe this Charity, if there be no Executor appointed 


by the Will; and if there be an Executor, and he do not fulfil the 


Will, then he may take it to himſelf. Decret. lib. 3. De teſtamen- 
tis, tit. 26. c. 19. Jobammes Clericus, & P. Laicus, executores all- 


me voluntatis O. Clerici Santt es Cricis, qui venerabilivus Epiſcopis 


leis de bonis ſuis in ultima voluntate legavit, mandans inde ſuper 
ſatisfieri credlitoribus per eoſdem, poſt mandatum ſufreptum per 
Dicceſantm cogi debent teftatoris explere ultimam voluntatem. Sec 
Tmocentius in Legem 153. Panormitan, upon the Law of & He- 
ede, ſays, That this Matter of Wills, even where the Deviſe is to 
pious Uſes, is ixti fori, and that the Heir or Executor is to have 


Panorm. tit. 4. fo. 
157. 


a Year's Time to fulfil the Will before he can be compelled to do 


it by Eecleſiaſtical Cenſure. | | 
Upon the ſame Law Tua nobis, Panormitan ſays, that the Biſhop 
1 to compel by Eccleſiaſtical Cenſure the Executor to the Perfor- 
mance of a Will to pious Uſes, although the Will it ſelf ſays, that 


ihe Biſhop ſhould not intermeddle ; for they look upon that as an ir- 


rational Part of the Deviſe which is in it ſelf void. 
The laſt Chapter cer Johannes. The Caſe, as Panormitan 


Nates it, was, where after Debts paid, the Reſidue was left to pious 
Vics, and then the Biſhop was to compel the Payment of Debts, 
LS and 


Ibid. fo. 176. 
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Wilkins 78. 
Lamb. Saxon Law 
64. | 


Tbid. 136. 
Lamb. Saxon Laws 
111. 


tiis. Centuriæ Comitiis quisque (ut ante præſcribitur) Intereſts. 
z 
_ cefis Epiſcopus & Senator inter ſunto, quorum alter jura divina, al- 


_ conventus (aut plures etiam) ex omni provincta, & lis interſim E. 


_ nium vel hominum meorum infirmabitur, ficut ipſe daret vel dari 


| charitable Diſpoſitions were to take place in England. 


— IEIETY N 2 


and afterwards to ſee the Diſpoſition of the Reæſiduum. I do not fin 
that any of the Canoniſts pretend that Wills are of Eecleſiaſtical Co. 
nuſance ſua natura, but only ſuch Wills as were made for pious 
Uſes. And Lynwood, fo. 174. cerbo Approbatis, ſays, that the Ju- 
riſdiction of the Eccleſiaſtical Courts touching teſtamentary Matter; ls 
by the Cuſtom of England, and not by the Eccleſiaſtical Law. 
Of the Eccleſiaſtical Juriſdiction of Teſtaments by the Law of 
England. 


In England the Biſhop and Sheriff ſat together in the County. 
Court as appears by the Laws of King Edgar, cap. 5. De Cmi. 


oppidana ter quotamnis habentur Comitia ; celeberrimus autem ow | 
omni ſatrapia bis quotannis conventus agitur, cui quidem ill. Dia. 


ter humana populo edoceat. Leges Canuti, c. 17. De Comitiis uni. 
ctpalibus : Ter in anno habeantur Comitia municipalia, G. us 


piſcopus & Senator, & ibi ubique doceatur tam jus divinum quay 
humanum. From theſe Laws it plainly appears, that the Probate of 
Teſtaments was in the County-Courts. . | 

William the Conqueror was the firſt that ſeparated the Eeccleſiafi- 
cal Court from the Civil. Selden, in his Notes upon Eadmerus 167, 
gives us the very Charter of ſuch Separation; Proprerea mando & 
regia authoritate precipio, ut nullus Epiſcopus aut Archidiacoms 
de legibus Epiſcopalibus amplius in hundredo placita teneat, nec cau- 
ſam, que ad regimen animarum pertinet, ad judicium ſecularum bo- 
minum adducant. This Charter, as Mr. Selden has told us, was re- 
cited in a Cloſe Roll of Richard II. and then confirmed ; but the 
Charter of William I. does not mention teſtamentary Matters, or the 
Probate of Wills to be of Eccleſiaſtical Conuſance, but only fays, 
that the Crimes, that were to be preſented pro ſalute anime, were 
to be of that Conuſance. | | 

That which ſeems firſt to have given Birth to the Fecleſfiaſtical 
Juriſdiction was the Charter of Henry I. which ſays, &i quis barp- 


diſpoſuerit pecuniam ſuam, ita datum eſſe concedo, quod ſi ipſe cu. 
fetius vel annis vel infirmitate pecuniam ſuam nec dederit nec dari 
diſpoſuerit, uxor ſua, froe liberi, aut parentes & legitimi heredes 
ſui, pro auitma ejus cam decidant. This let in the ſeveral Canons 
herein before-mentioned into England ; for ſince the perſonal Eitate 
was to be diſpoſed of for the Good of the Soul, they looked upon 
every Will to be a Diſpoſition of the Teſtator's in a gratuitous or cha- 
ritable Senſe ; that whatever was left, was to be diſpoſed of by the Ex- 
ecutor for the good of the Soul: So that all the Canons touching 


In the Time of Richard I. when he was in Confinement, the 
Clergy got a Confirmation from him of the Eccleſiaſtical Immunities. 
This is mentioned by Math. Paris 161. Item, Difiributio rerun, 
que in teftamento relinquntur, authoritate Eecleſte fiet, nec decims 
pars, ut olim, ſubſtrahetur ; fi quis enim ſubitanea morte vel qui- 
libet caſu præoccupatus fuit, ut de rebus ſuis diſponere non poſſi, 
diftributio bonorum ejtts Eccleſiaſtica authoritate fiet. This Charter 
is likewiſe mentioned in the ſame Terms in Radulphus de Dicer), 


one of the Decem Scriptores, fo. 658. theſe Eccleſiaſtical immun 
3 we 
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vero confirmed by the Pope, and the Confirmation appears in Vo. 1. 
Foedera 104+ though there is no expreſs Mention of a teſtamentary 
| Note; Alſo it appears by the Charter, that the King releaſes the 
Tenth that uſed to be taken on the Death of the 'Tenant ; and thence- 


ſorward the King and his Lords only took Heriots, as an Acknow- 
ledgment, in lieu of ſuch Decimation. | 

From henceforth the Eccleſiaſtical Court began to conſider a pro- 
per Method for the Publication of Wills: Therefore, when any Per- 
ſon died, they ſummoned in the Executor, or next of Kin, to take 
Care of his Soul, and the Executor was obliged to bring in the Will, 
and both Executors and Adminiſtrators were obliged to bring in an 
Inventory of his Goods, and the Charges were lightened by the Ca- 

nons in order to bring every Thing into the Eccleſiaſtical Court. 
Lynwood 176. Canons of Simon Mepham. And it appears by the 
Canons of Srratford, that the Reſidue in the Hands of the Executor 
was to be diſtributed for the Good of the Soul. Lynev. 178. And by 
the Canons of Ottobon, an Inventory was to be exhibited. Lynzv. 167. 

Notwithſtanding all this, the Juriſdiction of the County-Court till 
continued, for this was acknowledged to be a Matter mixti fort ; 
and therefore they could not hinder the County-Court from proceed- 
ing even accorging to their own Common Law. 

But in order to get the whole Juriſdiction in. the Time of Ri- 
chard 2. as is mentioned by Se/en in his Notes on Fadmerus, they 
got the King to publiſh the Law of Milliam the Conqueror, and con- 
firm the fame, that no Matters of Eccleſiaſtical Conuſance ſhould be 
tranſacted in the County-Courts. This is the Charter of 2 Rich. 2. 
membrano 12. u. 5. and is mentioned in Selden's Endmerns 168. 

From henceforward the Clergy had the whole Juriſdiction of Wills, 
becauſe the County- Court could not receive the Probate, Cc. and the 
King's Courts had never intermeddled with it, becauſe by the Charter 
of Henry 1. herein before- mentioned, and likewiſe by Magna Charta, 

0.18. the King had granted the Liberty to his own 'Tenants to diſpoſe 
of their Goods, and therefore the Will touching the perſonal Eſtate 
never received any Sanction in the immediate Court of the King. 

This reconciles that Caſe of Fitzherbert Abr. tit. Teſtament, fo. 148. 
where tis ſaid by Fairfax, that it was but of late that the Church 0 
had the Probate of Wills, which was by an Act (I ſuppoſe he muſt 
mean the Confirmation of Richard 2. herein before- mentioned, for 
there is no Act of Parliament that gives them that Probate). And he 
ays, that in other Countries the Probate was of temporal Conuſance; 
which Haden notes to be true in all Countries except France; and 
Tremale in that Caſe aſſerts the Uſage of proving Wills in Courts- 

Baron, which certainly may be where the Cuſtom prevails. 3 

In the 11th of Henry 7. Fineux aſſerts, that the Probate of Wills 
did not belong to the Spiritual Courts by the Eccleſiaſtical Law, but 
came to them by Cuſtom and Uſage : And theſe are the Foundations 
on which my Lord Coke, in Hen//oe's Cafe 9 Rep. 38. concludes, that 
when the Will is proved in the Eccleſiaſtical Court, the Court has 
cxecuted its Authority; but the Executors are to ſue in the Temporal 
Courts to get in the Eſtate of the Deceaſed. 

As to the ſeveral Diſtinctions that have been made by the Law of 
Ergland touching this Juriſdiction, the Spiritual Court is the only 
Court now that has Authority to receive the Probate of Wills, and to 

| give 
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give a Sanction to them, becauſe the JuriſdiQion of the County-Court 
is loſt by Non-uſage; and ſince Magna Charta, c. 18. the Kings 
Courts did not intermeddle with the Goods of a deceaſed Tenant 
But here muſt be excepted all Courts-Baron, that have had the Probate 
of Wills Time out of Mind, and have always continued that Uſage 
The Seal of the Eccleſiaſtical Court does authenticate the Will, 
for there the Will is to be brought in and proved; and therefore the 
Caſe in Raymond 406, 407. is certainly good Law, that the Seal gf 
the Ordinary cannot be contradicted, becauſe if there be no Way in 
the Temporal Court to prove the Will relating to Chattels, it muſf 90 
on in the Spiritual Court, and the Determination there muſt be final. 
for the Temporal Courts cannot make a Judgment concerning the 
Will contrary to what was made in the Eccleſiaſtical Court; and 
therefore it is certainly good Law, that if they ſhew a Probate un- 
der the Hand of the Ordinary, they cannot prove in Evidenee that 
the Will was forged, or that the Teſtator was Non compos, or that 
another Perſon was Executor ; but they may give in Evidence that 
the Seal was forged, or the Will repealed, or that there were Pong 
notabilia, becauſe that is not in Contradiction to the real Seal of the 
Court, but admits the Seal and avoids it, Lev. 235. Fangh. 20). 
1 oro. 293. And therefore ſince the Eccleſiaſtical Court has the Pro- 
bate of Wills now ſettled by Cuſtom, the Temporal Court cannot 
prohibit them in their Inquiries, whether the Teſtator was C:mpos 
mentis or not, or whether the Will be revoked or not, becauſe that 
is neceſſary for the authenticating the Will. Hard. 131, 313. 
If a temporal Matter be pleaded in Bar of an Eccleſiaſtical De- 
mand, they muſt proceed in the Eccleſiaſtical Court according to the 
Temporal Law, or elſe the Temporal Court will hinder them; as if 
Payment be pleaded in Bar of a Legacy, and there is but one Wit- 
neſs, which the Eccleſiaſtical Court will not admit, there the Tem- 
poral Court will prohibit them, becauſe it is a Matter temporal that 
hinders the Eccleſiaſtical Demand. Shutter & Ux' v. Friend, Show, 
158, 173. 1Pent. 291. 3 Mod. 283. But if, upon a Probate of a 
Will, they alledge on the other Side that the Will was revoked, and 
they would prove the Revocation by one Witneſs, according to the 
Reſolution in 7714. 92. Bron and Wentworth, (which is but that of 
three Judges againſt two, and ſeems againſt the Opinion of 2 Rolls 
Abr. 299.) they might be prohibited ; this ſeems to intrench upon 
their Juriſdiction; for if they cannot Judge by their Law, whether the 
Will 1s revoked or not, they cannot judge whether there is a Will or 
no Will. Indeed the Judges there ſay, that the Revocation is a tem- 
poral Matter, and therefore it is to be proved according to their Law 
by one Witneſs : But then we do not ſuffer them to determine 
touching the Validity of a Will of a perſonal Eſtate, which every 
Body allows to be of Eccleſiaſtical Conuſance. But if the Spiritual 
Court do admit a Will, but yet will not give the Probate to the Exe- 
cutor, becauſe he cannot give Security for a juſt Adminiſtration, it 
ſeems that a Mandaimus will lie; and this was reſolved in the Calc 
of The King and Sir Richard Raines, Mich. 10 M. in P. R. for 
tho they are to determine whether there be a Will or not; yet if there 
be a Will the Executor has a temporal Right, and they carinot put 
any Terms upon him but what are mentioned in the Will; therefore 
if they will not grant the Probate, where they admit there is an Exe- 
cutor, the Court will grant a Mandammns. i 
; be 49 | 
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If a Man gives Lands to be ſold for the Payment of Debts, and 


diſpoles of the Money to ſeveral Perſons, that cannot be ſued for in 
the Eccleſiaſtical Court, but only in a Court of Equity; becauſe that 
ij not a Legacy merely of Goods and Chattels, but it ariſes originally 
out of Lands and Tenements, and they have a teſtamentary Juriſdic- 
tion touching Chattels only. Hob. 365. 2 Roll. 285. | 

A Court of Equity may hold Plea concerning a Legacy, and like- 
wiſe concerning the Deviſe of a Reſiduum, which is but a Legacy: 
They may in notorious Caſes declare a Legatee, that has obtained a 
Legacy by Fraud, to be Truſtee for another; as if the Drawer of 
2 Will ſhould inſert his own Name inſtead of the Name of the Lega- 
tee, no doubt he would be a Truſtee for the real Legatee. As to a 
Deviſe of the Reſiduum, nothing can be more clear; for ſince the 
Caſe of Foſter and Munt, 1 Fern. 473. wherever an Executor hath 
had a ſpecific Legacy, he was looked on as a Truſtee of the Reſi- 
guum, tor the Relations, in a Courſe of Diſtribution ; and no Body 
ever attacked theſe Decrees in Favour of the Relations, upon this 
of Argument, that they were contrary to the Eccleſiaſtical Juriſdic- 
tion, See 2 Fern. 648. NCT 1 | 

But in all Caſes a Court of Equity muſt conſider, what was the 
real Intent of the Teſtator; and they cannot declare a 'Truſt accord- 
ing to their own Fancy, nor according to what the Teſtator ſhould 
have willed, for then they make the Will and not the Teſtator ; but 
they may, according to the real Intention of the Teſtator, declare a 
Truſt upon ſuch Wills, although it be not contained in the Will it 
ſelf, and eſpecially in theſe three Caſes : 

_ In the Caſe of a Fraud upon a Legatee, as before is men- 
tioned, x 

Secondly, Where the Words imply a Truſt for the Relations, as 
in the Caſe of a 
of ihe Reſiduum. | 

Thirdly, In the Caſe of a Legatee's promiſing the Teſtator to 
ſtand as a Truſtee for another. 5 


And no body has thought, that Declaring a Truſt in theſe Caſes is 


a1 Infringement upon the Eccleſiaſtical Juriſdiction. 


The Commiſſary of the Biſhop of the Dioceſe granted Letters ad 


wlligendum & ad vendendum ea qu. peritura efſent, & inde compo- 
hn reddere ; the Grantce fold Goods which would not keep, but pe- 
iſhed; and an Action of Debt was brought againſt him as Executor 


of his own Wrong: And it was adjudged maintainable, becauſe the 


Ordinary himſelf had no ſuch Power, and therefore could not give it 
to another n. 0 | 

lt Leſſee for Years of Lands by his Laſt Will deviſe his Term to 
4. whom he maketh his Executor, and dieth ; A. entered before a- 
by Probate of the Will, and held the ſame for a Year, and died. 
Per Ciriam, The Property of the 'Term was lawfully veſted in the 
2 by his Entry, and the Deviſe well executed without any 

obate . 5 
The Probate of every Biſhop's Teſtament, or the granting Admi- 
uliration of his Goods, although he had no Goods but within his 


— Juriſdiction, doth belong to the Archbiſhop of the ſame Pro- 
Ren | . | 


An 


5 8 


ſpecific Deviſe to the Executor, and no Diſpoſition | 


= - Eliz. Dy. 256. 


n M. 22 Eliz. Dyer 
367. 
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5 Rep. Raſe“'s Caſe, An — may poſſeſs himſelf of the Teſtator s Goods 7 
Inſt. 292. S. P. receive or pay Debts, and may diſcharge any Legacies; he may like. 
wiſe pay any Debt due to the Teſtator, and all this before h- Drove 


the itl, becauſe the Right of Action is in him before Probate, for 


that gives him no Intereſt, but the Right he hath is by Virtue o 


the Will. 1 
He is Executor before Probate to pay Debts, and to be ſued for 


Non- payment, but not to have an Action unlefs he prove the Will! 
before he declares, for in ſuch Cafe the Impediment is removed a 


Duncomb v. Halter, initio; and therefore it hath: been adjudged, that where an Executor 
Horny 370. brought an Action before Probate, if he concludes his Declaration 
3 Ter. 3 S. 0. With a Profert hic in Curia literas teſtamentarias, it is well enough, 
| ſo if he hath the Reverſion of a Term for Years, in which a Rent 
was reſerved by the Teſtator, he may diſtrain and avow for the Rent 

before Probate. © FC | | 
He may bring an Action of Treſpaſs for the Goods of the Teſta 
tor taken unjuſtly from Himſehf, or he may replevy ſuch Goods if im. 
pounded, and this before Probate, becauſe theſe are Actions which a. 
» Plow. Com. 257. Tiſe out of his oe Poſſeſſion ; and ſo it was adjudged in ? reysbruk 
2 And. 15k. and Fox's Cafe, (viz.) That an Executor before Probate may poſſeſz 
himſelf of the Teſtators Goods; and if Adminiſtration ſhould be 
granted to another, and he ſhould take the Goods from the Execu- 


tor before Probate, he might then prove the Will, and bring an Ac- 


tion of Treſpaſs againſt the Adminiſtrator, becauſe the Executor hath 


a Right to the Poſſeſſion of the Goods of his Teſtator, and the Admi- 


niſtration is void as ſoon as the Will is proved. 


Midaleton's Caſe, So if he releaſe a Debt before Probate, and afterwards proves the 


5 Rep. 28. Will, the Releaſe is good in Law. 
Parton verl. Boſeden, judgment was had againſt the Teſtator; and upon a Devaſtacit 
: Mod. 215- returned, againſt his Executor, and he Pleading, a ſpecial Verdict was 
found, (9vis.) That the Defendant was made Executor, and that he 
dwelt in the fame Houſe with his Feſtator, who died; and that Je- 
fore Probate of his Will, he (the Executor) poſſeſſed himſelf of the 
Goods, which were appraiſed and put into an Inventory, and Part 
of them were ſold, and with the Money ariſing by ſuch Sale he paid 
a Debt due from the 'Teſtator to T. S. and converted the reſt to his 
own Uſe, and that afterwards he refuſed before the Ordinary to prove 
the Will, and thereupon Adminiſtration was granted to the Widow 
of the Teſtator : Adjudged that this was void, becauſe the other was 
rightful Executor, and had the Poſſeſſion of the Whole, tho he ad- 

miniſtered but Part, yet he ſhall be charged with the Whole. 

Partridge's Caſe, Libel to prove a Will, the Defendant ſuggeſted for a Prohibition 
14. that the Will was of Lands and Legacies ; but the Prohibition was 
denied, becauſe the Statute of H. 8. never intended to diminiſh the 
Turifdidtion of the Spiritual Court as to Probates of Wills; and in 


| Noa; In this Caſe this Caſe it might be inconvenient to ſtay the Probate, becauſe whilſt 


the Marqueſs of / in- 


us Caſe denied te it is ſtayed the Executor cannot ſue for Debts, and by that Means 


de Law. they may be loſt; and it would be to no Purpoſe to grant a Probi- 


bition as to the Lands, becauſe as to them the Probate will be cf 
non judice. | mu 

1 Vern. 200. Where an Executor dies before Probate, his Executor cannot take 
upon him to prove the Will of the firſt Teſtator, but Adminiſtration 


ought to be granted with the Vill annexed to the Reſiduary E 


4 
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if there is any ſuch, or to the next of Kin, according to the Reſolu- 
tion in Ted's Caſe. | 3 | ; 

So where the firſt Executor dies Inteſtate, and before Probate of 
his Teſtators Will, the Adminiſtration of- the Teſtator's Goods ought : 
to be granted to the next of Kin, becauſe in ſuch Caſe he is dead 
Inteſtate ; but if the Executor had proved the Will, and then died In- 
teſtate, the Ordinary may grant Adminiſtration to whom of Right 
it belongs, and that Perſon might adminiſter the Goods of the firſt 

eſtator. 6 . | 5 ES x 
* A Bill in Chancery was exhibited by an Adminiſtrator, to have a Fauny verſus Seay, 
Diſcovery of the perſonal Eſtate of the Inteſtate; the Defendant plead- * Ver. zo. 
ed, that the ſuppoſed Inteſtate made a nuncupative Will in the Pre- 
ſence of Niue, or more, credible Witneſſes, by which Will he made 
the Defendant Executor, and that he proved the Will according to 
the Cuſtom of the Country where the Teſtator died, and denied 
that he left any Eſtate but what was at Naples, where he died; and 
this Plea was allowed to be good; for where the dead Perſon left no 
Eſtate in England, it is not neceſſary that his Will ſhould be proved 
here, no more than if a Man died and left an Eſtate in Scorlaud. 

The Probate of a Will may be ſuſpended by an Appeal, but it is 
a Wet whether it may be revoked by the Ordinary after once it 
is granted. ” 

. The Teſtator made Adiel Mills Executor, and deviſed (after ſe- Hil: verſus Mill, 
veral Legacies) the Reſidue of his Eſtate to Gi/lam Hills, and died; 8 
Mills (the Executor) proved the Will and became a Bankrupt, then PE 
Hills the Refiduary Legatee, cited the ſaid Executor to ſhew. Cauſe 
why the Adminiſtration granted to him ſhould not be revoked, and 
Adminiſtration cam Teſtamento annex granted to the ſaid Hills, for 
that Mills being barely an Executor, and having no Intereſt in the 
Eſtate, but being now incapable to manage his own Affairs, either for 
Want of Honeſty or good Conduct, he was by Conſequence incapa- 
ble of being an Executor, and the Probate for that Reaſon ought to 
be revoked ; and it was ſo; but upon a Motion for a Prohibition it 
was inſiſted, that the Probate was not revocable, for if it ſhould, 
that would be to make a new Will for the Reſiduary Legatee ; that 
Bankruptcy was no Diſability or Breach of Truſt quoad the Execu- 
torſhip, becauſe the Law protects every Thing which a Man. hath as 

Executor, from all Forfeitures which might incur by his Acts or O- 
miſſions; that the Teſtator himſelf judged this Mz/ls fitter to manage 
his (the Teſtator's) Eſtate than his own Sons, and that the Mens te- 
ſtaudi was as ſtrong in him to make Mills Executor, as it was to 
make Cam Refiduary Legatee ; that the Granting the Probate was 
only to enable the Executor to ſue, for he might relcaſe or pay Debts 
tore Probate; it is true, where Adminiſtration is granted, it may 
afterwards revoked if the Adminiſtrator ſhould become a Bankrupt, 

cauſe he is made by the Court; but the Executor is conſtituted by 
the Party himſelf, and the Law intitles him to the Probate ; and for 
theſe Reaſons a Prohibition was granted. 

landamus to the Judge of the Prerogative Court to grant a Pro- Rex verſ. Sir Richard 
date of a Will, who returned, that the Executor abſconded and was Rain, r Salk. 299. 
capable, (c. this was held an ill Return; for ſince the Teſtator 
ought him a proper Perſon to be Executor, the Ordinary ſhall not 
*ldge him otherwiſe, upon any Diſability ariſing by the Canon 

a; neither can the Ordinary make him give Security to 8 

| the 
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| the Will, becauſe the Teſtator thought him ſufficient, and he hath ; 
| Temporal Right by being made Executor, for which he cannot ſue 
4 before Probate. | NESW | 
4 mm uu Well, The Plaintiff gave in Evidence the Probate of a Will to prove an 
| pm. oo. Executrix, and the Defendant would have proved that the Will was | 
1 forged, but he was not admitted to ſuch Proof, becauſe it was a. | 
#i gainſt the Seal of the Ordinary in a Matter proper for his Juriſdic- | 
1 tion; but Evidence might be given that the Seal was forged, or that 
| there were Bona notabilia, or the Party might be relieved on an | 
4 Appeal. , I | 
1 A Feme Covert, purſuant to a Power given her by her Father? | 
1 Will, made a Will of Lands only, touching which a Suit was de. 
' pending in Chancery. A Suit was inſtituted in the Prerogative Court 
' of Porz to compel the Plaintiff to bring in this latter Will, that it | 
" might be proved : Whereupon the Plaintiff moved in Chancery, that | 
Wi: an Injunction before obtained might extend to ſtay Proceedings in the | 
Wl Eccleſiaſtical Court ; but denied ; the Eccleſiaſtical Court proceeding ; 
Wu without Juriſdiction ; the proper Remedy is by Prohibition in the 
1 Courts of Common Law. Barn. Rep. fo. 29. „ | 
1 On an Appeal from the Rolls it appeared, that Phebe Mallis, be- 
1 ing poſſeſſed of a perſonal Eſtate in 1723. made her Will, and leſt ; 
4 all to the Plaintiff ; the Will was deſtroyed in her Life-time ; the 
Np _ Plaintiff inſiſted it was done by the Defendant, and the Defendant in- 
1 ſiſted it was done by the Teſtatrix; this Matter was litigated in the ” 
1 Spiritual Court, and Adminiſtration granted to the Defendant as next a 
4 of Kin. A Bill being brought in Chancery as being a Matter of | 
W Fraud, for which he could have no Remedy in the Spiritual Court, as 
Wu having no Tranſcript of the Will ; and it was inſiſted, that if it was 
1 deſtroyed in the Life-time of the Teſtatrix, he could have no Remedy | 
3 there; aliter if after, ſo inſiſted to have an Iſſue to try whether it was 
nn deſtroyed by the Teſtatrix. But the Lord Chancellor was of Opt- i 
W nion, that the Eccleſiaſtical Court had Juriſdi&ion; and the Parties . 
1 have no Occaſion to come here; for if the Will was deſtroyed by the c 
1 Defendant, the Plaintiff is not without Remedy, he may bring his . 
11 Action; ſo affirmed the Decree. Eldred verſus Child, Select Caſes in . 
bt Chancery, fol. 49. 0 
14 If a Teſtament be difproved in the Eccleſiaſtical Court, and the : 
ty Party appeals to the Metropolitan, and it is there diſproved, and a 1 
1 terwards there is an Appeal to the Court of Delegates, and it is there 0 
of diſproved alſo, and at laſt the Party appeals to the Queen in Chan « 
1 cery, by the Stat. 25 H. 8. and there alſo it is diſproved before the 0 
ity Commiſſioners : If the Queen ex rega/; anuthoritate might grant Let- « 
1 ters of Adminiſtration, was the Queſtion? The Opinion of the Juſt- © 
os ces of the Common Pleas was, that ſhe might, becauſe the ſaid Court 
1 of Chancery is the higheſt Court, and the Matter being once there, Ul 
1 cannot be determined in any inferior Court: And then the Party ma) 
1 ſnew in his Declaration generally the Matter; and that Adminiſtra- 
i tion was granted to him by the Queen ex ſua regal; authoritate wr 
1 M. 24Eliz. C. B. der the Seal of the Court of Delegates 0. 
1 10 lac. B. R. Stephen- | 7 
b 6 ſon's Caſe. Contra, that the Court of Delegates cannot grant Letters of Adminiſtration, 
bk [i And leſt Executors ſhould be cited to appear in divers Courts for 
"nn the Probate of any Will; in this Caſe, by the late Conſtitutions 4 
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armed by the King, and commanded to be obſerved in both the Pro- 
vinces of Canterbury and 7ork, it is ordained as followeth, viz. * For- 
« aſmuch as many heretofore have been by Apparitors, both of infe- 
« rior Courts and of the Courts of Archbiſhops Prerogatives, much 
6 diftratted, and diverſly called and ſummoned, for Probate of Wills, 
« or to take Adminiſtration of the Gocds of Perſons dying Inteſtate, 
© and thereby ce and grieved with many canſeleſs and unneceſ- 
« (ary Troubles, Moleftations aud Expences ; We conſtitute and ap- 
& foint, that all Chancellors, Commiſſaries, or Officials, or any other 
« exerciſing Eccleſiaſtical Furiſdiction ys pat ſhall at the firſt 
« charge with an Oath all Perſons called, or voluntarily appear- 
« jng before them, for the Probate of any Wills, or the Adminiftra- 
« zjon of any Goods, wheth'r they know, or (moved by any ſpecial 
« Iducement) do firmly believe, that the Party deceaſed (whoſe 
« Jeſtament or Goods now depend in Oueſtion) had at any Time of 
« his or her Death, any Goods, or good Debts, in any other Dioceſe, 
& or Dioceſes, or peculiar Furiſaittion within that Province, than 
« jn that wherein the ſaid Party died, amounting unto the Value 
« of Five Pounds. Aud if the ſaid Perſon, cited, or coluntarily 
& appearing before Bim, ſhall upon his Oath affym, that he knozy- 
« eth, or (as is aforeſaid) firmly belieceth, that the ſaid Party de- 
« ceaſed had Goods, or good Debts, in any other Dioceſe, Dio- 
« ceſes, or peculiar Juriſdiction within the ſaid Province, unto the 
& V/alte aforeſaid, and particularly ſpecify and declare the ſame ; 

hen ſhall be preſently diſmiſs him, not prefuming to intermeddle 


« with the Probate of the ſaid Mill, or to. grant Adminiſtration of 


Cc 


® the Goods of the Party ſo dying Inteftlate : Neither ſhall he re— 
© quire or exact any other Charges of the ſaid Parties, more than 
* ſuch only as are due fir the Citation and other Proceſs had and 
* uſed againſt the ſaid Parties upon their farther Contumacy ; but 
* ſhall openly and plainly declare and profeſs, that the ſaid Cauſe bo- 
* lougeth to the Prerogative of the Archbiſhop of that Province, Wil- 
* ling and admoniſhing the Party to prove the ſaid Mill, or require 
* Adminiſtration of the ſaid Goods, in the Court of the ſaid Prero- 
* oative, and to exhibit before him the ſaid Fudge the Probate or 
* Adminiſtration under the Seal of the Prerogative, within Forty 
Days next following. And if any Chancellor, Commiſſary, Official, 
© or other exerciſing Eccleſiaſtical Furiſdiction whatſoever, or any 
their Regiſter,” ſhall offend therem, let him be ipſo facto ſuſpended 


from the Fixecution of his Office, not to be abſofved or releaſed, uu- 


: il be hace reftored to the Party all Expences by him laid out con- 
„ trary to the Tenor of the Premiſſes: And every ſuch Probate of 
„ any i eftament or Adminiftration of Goods 0 granted, ſhall be beld 
wid and fraſtrate to all Effects of the Law whatſoever. 
Furthermore, we charge and enjoin, that the Reziſter of every 
inferior Judge do, without all Difficulty or Delay, certify aud 
. form the Apparitor of the Prerogative Court, repairing unto 
Vn, once a Month, and no oftner, what Executors or Admini- 
- ftrators have been by his ſaid Fudge, for the Incompetency of his 
en Furiſdittion, diſmiſſed to the faid Prerogative Court, withe 
% a Month next before, under Pain of A Month's Safpenfion from 
* 7 be Exerciſe of his Office for every Default therein. PP rovided 
at this Canon, or any Thing therein contained, be not prejudi- 
dial to any Compoſition between the Archliſhop and any 1 or 
| 5 : . 


a. 
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* other Ordinary, nor to any inferior Fudge, that ſhall grant any 
ce Pybate of eſtament, or Adminiſtration of Coods, 70 any Pari 
© har ſhall coluntary deſire it, both out of the ſaid inferior Cui 
and alſo out of the Prerogative. Provided likewiſe, that if am 
« Man die in itinere, the Goods that he hath about him at 12 
* preſent ſhall not cauſe his Teftament or Adminiſtration to be ſig}, 
70 the Prerogative Court”. And concerning the Rate of Bona no. 
* tabilia, /iable to the Prerogative Court, it is ordained in the ery 
p. Ib. Can. 93. next * Canon as followeth, viz. 

* Furthermore, we decree and ordain, that no Fudge of the grch. 
* biſhop's Prerogative ſhall henceforward cite, or cate to be Cited 
© ex officio, any Perſou whatſoever, to any of the aforeſaid ty. 
* rents, unleſs he have Knowledge, that the Party deceaſed mar 
* at the Time of his Death poſſeſſed of Goods and Chartels in 
* ſome other Dioceſe, Dioceſes, or peculiar Furiſdiction within 
* that Province, than in that wherein he died, amounting to the 
« Value of Five Pounds at the leaſt ; decreeing and declaring, that © 
* ewhoſo hath not Goods in divers Dioceſes to the ſaid Sun o | 
« Value, ſhall not be accounted to haze Bona notabilia, Always 
* provided, that this Clauſe here, and in the former Conſtitutions 
mentioned, ſhall not prejudice thoſe Dioceſes, where, by Compu- 
tien or Cuſtom, Bona notabilia are rated at a greater Num. Aud 
if any Fudge of the Prerogative Curt, or any his Surrogate, or 
* his Regiſter, or Apparitor, ſhall cite, or cauſe any Perſon to le 
cited into his Court, contrary to the Tenor of the Premiſſes, he 
* ſhall reftore to the Party ſo cited all his Coſts and Charges, and 
. © the Ade and Proceedings in that Behalf ſhall be held void aud 
fruſtrate ; which Expences, if the ſaid Fudge, or Regiſter, or 4p- 
* paritor, ſhall refuſe accordingly to pay, he ſhall be ſuſpended frn 
a the Exerciſe of his Office, until he yield unto the Performance 

* thereof. | 
What (5) is meant by Notable Goods in this Place, or when they 
are ſo to be termed, divers Authors have been of divers Opinions. | 
Some have been of this Opinion, that if the Teſtator died poſſeſſed of | 
Goods or Chattels to the Value of Forty Shillings in two ſeveral 


„ — — — . — PX = my my 


a ws e AOARL 


—— 


ent, fol. 54  thers have been of that Mind, that the Teſtator is to be deemed to 

have Notable Goods, though at the Time of his Death he had but 

* Fitz, tit adminiſt. one in another Dioceſe *. Others do not only vary from the former 

W 5 Opinions, but are alſo at Variance with themſelves, accounting thoſe 

for Notable Goods, ſometimes, when they extend clearly to an Hun- 

dred Shillings ſterling ; ſometimes, when they extend to Ten Pounds, 

eleven Shillings Six-pence ; ſometimes, when they extend to 'Twenty- 

„ Linh. in d e. a- three Pounds, Three Shillings Farthing, and not under“. Finally, 

tutum verb. Laicis. Others are of this Judgment, that he is ſaid to have Notable Cod, 

FN hath Goods to the Value of Ten Pounds of currant Money of 
ter Greisb. & Fox, Euglaud diſperſed in divers Dioceſes or 22 Aud this C- 
fol. 281. pinion ſeemeth to me to be miſt commonly recerved *. | 

(But the Law at this Day is, that Five Pounds is the Sum or Valu 

of Bona mtabilia. But where by Compoſition or Cuſtom in any 

County, Bona notabilia are rated at a greater Sum, the ſame 1s to 

continue unaltered: As in the Dioceſe of London it is Ten Pounds 

Coke 4 Inſt, ch. by Compoſition?, And if any Man die in itinere, or in a Journey) 

75+ fol. 335. the Goods that he hath then about him or with him, ſhall not I 
i 
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Bona notabilia, to cauſe Adminiſtration to be committed, or the Will 
to be proved m the Prerogative *.) 3 

For the better Underitanding whereof, Three Things are to be 
noted. Firſt, that it is not neceſſary, that the Party deceaſed ſhould 
have Ten Pounds in every of thoſe ſeveral Dioceſes or Juriſdictions 
where his Goods be diſperſed ; but that it is ſufficient, if the Party 
deccaſed weye poſſeſſed of Goods and Chattels in ſome other Dioceſe, 
Dioceſes, or Juriſdictions peculiar within that Province wherein he 
died, of the Value of Five Pounds, beſides thoſe Goods extant where 
he died. Secondly, albeit the Deceaſed's Goods or Chattels, whereof 
he died poſſeſſed, did amount to Ten Pounds, or more; yet if the 
Coods and Chattels extant in ſome other Dioceſe, Dioceſes, or ſu— 
riſdiction peculiar, did not extend to Five Pounds at the leaſt, in this 
Caſe the Deceaſed is not to be accounted to have Bona notabilia. 
Thirdly, that good Debts amounting to Five Pounds, due by one 
or more, dwelling in ſome other Dioceſe, Dioceſes, or Juriſdiction 
peculiar, without that Dioceſe, yet within that Province wherein the 
Party died, to whom the ſame was due, do make Bona notabilia, 
(to the Effect aforeſaid) as well as Goods or Chattels, perſonal or 
real, Which Three Cancluſions are eaſily collected out of thoſe 
Two formerly recited Canons, whereby all old Controverſies about 
the Rate of Bona notabilia are now decided. 
As to the Juriſdiction of the Archbiſhop to grant Adminiſtratio 
where there are Bona notabilia in ſeveral Dioceſes, it was not al- 
ways fo, for antiently the Ordinaries granted Adminiſtrations in Re- 
ſpe& of the ſeveral Goods of which Perſons died poſſeſſed in their 
ſeveral Dioceſes ; but this was found inconvenient, becauſe the Credi- 
tors of the Inteſtate were compelled to bring Actions ſeverally againſt 
the reſpe&tive Adminiſtrators; and therefore by Chmpoſation, or by 
ſome other Agreement which is now run into a Preſcription, the 
Prerogative of granting Adminiſtration in ſuch Caſes is veſted in the 
Archbiſhop. | 

Where a Man hath Bona notabilia in England and Ireland, and 1 Rol. Abr. 958. 
cieth Inteſtate, in ſuch Caſe two Adminiſtrations ought to be granted, 
one by the Archbiſhop of Canterbury, and the other by the Arch- 
biſaop of Dublin, but then there muit be Zona notabilia in ſeveral 
Dioccſes in each of their Provinces ; for otherwiſe it ought to be 
eranted by that Ordinary where the Goods are at the Time of the 
Death of the Inteſtate, | 

So where a Man dies Inteſtate in the Dioceſe of B. without any 
Goods there, but hath Pong notabilia in another Dioceſe, the Right 
of Adminiſtration is in the Metropolitan, becauſe the Ordinary of that 
Dioceſe where he dicd is equally bound by Law to take Care of the 
(Goods with the Ordinary where they actually were at the Time of 
inc Death of the Inteſtate, or rather, becauſe he dying in the Pro- 
Vice of the Archbiſhop, he hath a general Juriſdiction there. 

if the penal Sum of a Bond be but Five Pounds for the Payment 
ok a leſs Sum, altho' the Bond be forfeited, yet that is not underſtood = 
3 Lora notabilia, altho in Law the whole Penal Sum be a Duty. Office of Execttor, 
And thoſe Debts are ſaid to be Bona notabilia where the Bonds or © + 5. 2. 
Iver Specialties are, and not where the Debtors inhabit: So that if 
the Bonds be in the County where the Teſtator died, and the Debt- 
ors in another County, in this Caſe the Will is not to be proved in 
tue Prexogative Court. But in Cafe the Debts are only by Contract 

Without 
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without Specialty, they are then to be eſteemed Bona notabilia in 
that Place where the Debtor is. But in caſe Lands be by Mill gicen 
o be fold for Payment of Debts and Legacies, this is not to be ac. 
counted as Bona notabilia, though it be Aſſets: For where Land A 
bequeathed to be ſold for ſuch Uſes, there neither the Money raiſed 
thereby, nor the Profits thereof, ſhall be accounted as any of the Te- 

Ibidem. ſtator's Goods. # 

An Action of Debt is brought by an Adminiſtratrix upon an Admi. 
niſtration granted by the Biſhop of R. the Defendant pleaded an Ad. 
miniſtration committed to him by the Dean and Chapter of Canter. 
bury ſede vacante, becauſe the Inteſtate had Bona notabilia ; the 
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1 Salk. 39. of Canterbury and York, there muſt be ſeveral Adminiſtrations ; for 

Hardres 216. S. F. an Adminiſtration granted in one Province, is void as to the Goods in 

the other Province, becauſe each Archbiſhop hath a diſtin ſupreme 
* Shaw v. Stoughton, Juriſdiction ; and fo it is in * England and Ireland. 

Aeon But where he dieth poſſeſſed of Goods in ſeveral Peculiars, tic 

Archbiſhop of the Province (and not the Biſhop of the Dioceſe) hath | 

the Right to grant Adminiſtration. | 


Noy 54. 8. C. If a Man hath Goods in divers Dioceſes or Provinces, and makes 
Byn verius Byn, po- 
ſtea. 
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his Executor of his Goods in one of the Provinces, and dies Inteſtate 
as to his other Goods; if the Ordinary do commit Adminiſtration 0 


the Goods which are in the other Province unto the faid * 
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0 Plaintiff replied, that the ſaid Adminiſtration was repealed : And it 

4 was adjudged for the Plaintiff. 1. Becauſe the Defendant did not 

if ſhew zwhat Bona notabilia h Inteſtate had in certain; and it ſhall 

WW . be intended that he had not Bona notabilia, and ſuch Adminiſtration 

"i is but voidable. 2. Becauſe before the Repeal of the Adminiſtration 

i committed -by the Metropolitan, the inferior Ordinary may commit 

Wl. Adminiſtration ; and when the Defendant's Adminiſtration is repealed, 

Wl. it is void ab initio, And in the principal Caſe it was alſo reſolved, 

1 that whereas the Adminiſtration was committed to the Obligor, that 

1 e g fac. lib. 8. fol. the Debt was not extinct, becauſe it is in another's Right: Otherwiſe 

5 135. Sir Jo. Need. jt js if the Obligee himſelf made the Obligor his Executor. 

i ä Debt as Adminiſtrator upon an Obligation: The Cafe was; that t 
* the Inteſtate died in L. but the Obligation was in London at the / 
W Time of his Death; the Biſhop of Cheſter, (in whoſe Dioceſe the In- q 
W teſtate died,) committed Adminiſtration to J. S. who releaſed to the n 
* Defendant ; and the Archbiſhop of Canterbury committed the Admi- ] 
1 niſtration to the Plaintiff, This Releaſe was pleaded in Bar: And it 

1 was thereupon demurred. Marburton. Every Debt follows the Per- ] 
1 ſon of the Debtee, and Cheſter is within the Province of Tori, where- 5 
1 in the Archbiſhop of Canterbury hath nothing to do. Anderſon: ( 
5 When one dies who hath Goods in divers Dioceſes in both Provinces, a 
Wl there Canterbury ſhall have the Prerogative ; otherwiſe there would ] 
i be two Adminiſtrations committed, which is res naudita : The Debt 0 
"i is where the Bond is, being upon a Specialty; but Debt upon a 
8 Contratt follows the Perſon of the Debtor And this Difference hath 

Wl. been often agreed. Dyer 305. And if the Archbiſhop of Canterbury 

1 hath not any Prerogative in 2%, but that ſeveral Adminiſtrations 

54 H. 38Eliz. B. R. ought to be granted; yet Adminiſtration for this Bond ought to be 

is e _ om committed by the Archbiſhop of Canterbury: Wherefore this Re- 
1 ee leaſe is not any Bar. | EE 
"nt Allenſon v. Dickenſr, Where a Man dies leaving Bona notabilia in both the Provinces 
it 
| 
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Part VI. Of the Office of an Executor. 441 
then is he both Executor and Adminiſtrator, and the Party died both 
Teſtate and Inteſtate ® _ | 

In Treſpaſs the Caſe was, A Leſſee for Years, by ſeveral Leafes, 
of divers Lands, ſome of them in the Dioceſe of Nor, ſome in an- 
other Peculiar within the ſame Dioceſe, deviſed all theſe Leaſes to his 
don, and made his Daughter within Age his Executrix ; the Mother 
takes Adminiſtration durante minori gate of the Executrix (in F. the 
Peculiar where the Teſtator died) ad commodum Executricis ; the 
Adminiſtratrix durante minori erate granted this Term to the Plain- 
tif: It was adjudged this was no good Grant ; becauſe he hath but a 
| ſpecial Property ad commodum Executricis, and no general Property, 
35 other Executors or Adminiſtrators, 2. It was moved, whether 
Adminiſtration ſhould in this Caſe be granted in Two Places, 27. 
the one within the Peculiar, the other by the Biſhop of Y, Ordi- 
nary of the Dioceſe : Or whether he ſhould have the Prerogative of 
both; as he had where Bona notabilia are in divers Dioceſes. It was 
reſolved, that there ſhould be Two Letters of Adminiſtration grant- 
ed: For the Archbiſhop ſhall not have any Prerogative here, becauſe | 
this Peculiar was firſt derived out of his 1 H. 41 Eliz. Rot, 

Adminiſtration is granted in the Dioceſe of Canterbury, and the 3 
Adminiſtrator recovers in Debt, and hath Judgment, and a &ire fa- 3. fol. 219. 
dias upon it after the Year ; the Defendant pleaded, that the Inteſtate 
died in London, and had not Bona notabilia in divers Dioceſes ; and 
that Adminiſtration in London was committed to the Wife. Per Cu- 
iam, The Defendant came too late to plead this Plea; for that it is 
an Annulling of the Record, which is not ſufferable. But if the Ad- H. 34 Eliz. Rot. 
miniſtration had been repealed, he might well have avoided the 5 
judgment by this Plea s. | fol. 283, 315, 457. 

The moſt certain Way of Pleading where there are Bona notabi- Scarpe verſus Young, 
lia, is thus, (o.) That the Inteſtate, at the Time of his Death, had * Latw. 

Bona notabilia in ſeveral Dioceſes within the Province of Canterbury, 

(cl.) at H. in the County of Middleſex, and Dioceſe of London, 

and at H. Fdmundsbury in the County of Suffolk and Dioceſe of 

Norzwich, and that Adminiſtration was granted, Gc. by the Arch- 

deacon of Sudbury. e | 
Adjudged that where there are Bona notabilia in Two Dioceſes in Burfow verſ. Rydtey, 
tie ſame Province, there muſt be a Prerogative Adminiſtration ; but * 

where there are Bona notabilia in one Dioceſe in one Province, and 

n another Dioceſe in another Province, there muſt be TWO Prere- 

gatice Adminiſtrations. 

Liker a Merchant of Ireland was obliged in 80 J. to one D. of 

London; the Obligation was made in Ireland, but always remained 

in London D. dies Inteſtate in the County of Bedford in England ; 
tie Biſhop in Ireland commits Adminiſtration to the Son of D. and 
1c releaſes ; the Archbiſhop of Canterbury commits Adminiſtration in 
EnZland to the Wife of P. which had the ſaid Obligation, and re- 
covered: For the Adminiſtration ſhall be committed by the Ordinary 
of the Place 2yhere rhe Obligation is at the Death of the Iuteſtate, 
ond not where the Debt commenceth, for it it not local “. 

To make Bona notabilia, a Debt without a Specialty ſhall be ac- 
counted Goods where the Debtor lives, and not where the Teſtator 1i- 
"ed, Likewiſe if a Man dies Inteſtate, having divers Debts or Oligati- 1. 17 Jac. Trow- 
ons in ſeveral Dioceſes, the Debts are ſaid to be Bona notabilia where bridge verſus Taylor, 


the Bonds or Obligations are, not where the Debtor or Debtees 57 A on CO wa 
3 U | 8 « $. 


* 35H.6. fol. 36. 


h 14 Eliz. Later 
Caſe, Dy. fo. 305. 
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Bym verſus Bym, FJ. F. died Inteſtate in Lancaſhire, leaving at that Time a Bond in 


m T. 14 Car. inter jr was made w. 
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Ney PE London, the Biſhop of Cheſter granted Adminiſtration to E. G. who 
| releaſed the Debt due on that Bond, and the Archbiſhop granted Ad. 
miniſtration to the Plaintiff, who brought an Action of Debt againſt 
the Defendant upon this Bond; and he pleaded this Releaſe in Bar 
to the Action: But adjudged againſt him, becauſe the Debt is where 
the Bond was at the 'Time of the Death of the Obligee, and 
fore the Prerogative Adminiſtration 1s good. 
If a Man dies Inteſtate having Goods in divers Dioceſes, the Metro. 
politan ſhall grant the Adminiſtration. 14 H. 6. 21. 10 H. 7. 18, 
35 H. 6. 43. If he hath Bona notabilia to the Value of one hundred 
Shillings in divers Dioceſes, the Metropolitan ſhall grant the Admiyj. 
—... 10% 7, fol. 16. Or if a Man dies beyond the Seas Inte. 
1 c pu ſtate, the Archbiſhop ſhall grant the Adminiſtration: . 
15. 35 H. 6. 43. 10 If a Man hath Goods to the Value of 5 / in one Dioceſe, and ; 
H. 7. 16. b. Leaſe for Tears of the ſame Value in another Dioceſe ; they are 
Bona notabilia, whereby the Archbiſhop ſhall grant the Adminiſtra- 
tion, although the Leaſe for Years be not a Thing movable, nor pro- 
Rolls Abridg. ibid. perly Vonum, but it is a Chattel '. 
If a Man becomes bound in an Obligation at London, and dies 
Inteſtatè in Devon, and there hath the Obligation at the Time of his 
Death with him ; the Adminiſtration ought to be granted by the 
| Biſhop of Exon, where the Obligation was at the Time of his Death, | 
and not by the Biſhop of London, where the Obligation was made: 
For the Debt ſhall be accounted Goods, as to the Granting of Letters 
of Adminiſtration, where the Bond was at his Death, and not where 


there- 


d D 4 . | | 5 | . + 1 7 
1 bride. bid. Debts dane to the Teſtator will make Bona notabilia, as well as 


Gooas in Poſſeſſion ; but there is a Difference between Debrs on 
Bonds and Specialties, and Debts due on /ample Contracts; for Bond- 
debts make Zona notabilia where the Bonds or other Specialties are 
at the Time of the Death of him whoſe they are, and not where he 
dwelt or died, but Debts on ſimple Contract make Bona notabilia in 
that County where the Debtor dwells: For theſe Debts follow the 

Perſon to whom they are due. . „„ = 
In Debt brought by an Adminiſtratrix upon an Adminiſtration com- 
mitted by the Biſhop of R. the Defendant pleaded an Adminiſtration 
committed to him by the Dean and Chapter of C. ſede vacante, be- 
cauſe the Inteſtate had Bona notabilia in divers Dioceſes ; the Plain- 
tiff replied, that before the Writ brought, the ſaid Adminiſtration 
granted in the Prerogative Court was revoked and annulled. It was 
adjudged, that becauſe the Defendant had not ſhewed in his Bar, that 
the Inteſtate had Bona notabilia in certain, it ſhall be intended that 
the Adminiſtration was granted where the Inteſtate had not Bona no- 

„ C. lib. 8. fo'. 135. 7ab7//a in divers Dioceſes ". | 

N ok „ Need. Furthermore, this is not to be omitted, that if a Man die, and 
: | have Goods in one inferior Dioceſe or Juriſdiction only, and yet the 
Metropolitan within whoſe Province that Dioceſe or Furiſ#iftion ft- 
culiar is ſituated, pretending that he hath Bona notabilia in divers 
Dioceſes or Juriſdictions within his Province, doth commit the Admi- 
niſtration of his Goods; this Adminiſtration is not void, but voidable 
by Sentence, for that the Metropolitan hath Juriſdiction over all the 
Dioceſes within his Province, and for that Cauſe it cannot be voich 


but only voidable by Sentence. But if any Ordinary of a Dicer, 
I 8 


Part V Of the Office of an Executor. | 443 4408 
or Commiſlary of a peculiar Juriſdiction, commit the Adminiſtration TORE 
of his Goods that hath Bona notabilia in divers Dioceſes; in this 1 
Caſe the Adminiſtration is meerly void, as well concerning the Goods 1 
within his own Dioceſe, as the other Goods without his Dioceſe, be- . 
cauſe by no Means he can have Juriſdiction of that Cauſe which be-, p. Coke. lib. . Ut: 
longeth to his Superior . Relation. ; Fan | i 
Caſe, fo. 30. 22 Eliz. Vere and 7eferies's Caſe, Moor 145. | 1 
By a late Statute, it is enacted, that the Salary and Wages for 4 &; Anuz, cap. 16. FRA 
Work done in her Majeſty's Docks and Yards, ſhall not be deemed = ; N 
Bona notabilia of the dead Perſon to intitle the Prerogative Court 40 
to any Juriſdiction. L 
| Wis | | 
$. XII. By whom the Teſtament is to be proved. TR 
1. The Teſtament is to be proved by the Executor. 4 
2. Any Perſon having the Teſtament may be compelled to exhibit 14/1 
the ſame. 5 
HE (1) Perſon by whom the Teſtament is to be proved, is the 
Executor named in the "Teſtament *, whom the Ordinary, or perkins tit. Teſla- 
other Perſon having Authority for the Probate of the Teſtament, may ment, fcl. 93. oh 
convene to the Intent to prove the Teſtament, and to take upon hum | — 
the Precution thereof, or elſe to refuſe the ſame “. v Stat. H. 8. au 21. . 
Ion Proceſs or Summons from the Judge, the Executors appear 5. Fil 
not to prove the Will, they are puniſhable for Contempt; if they 
appear, but refuſe to prove the Will, _— may grant Admini- 
tration to the Widow, or next of Kin®. Refuſal cannot be by Mord e q k. 4. 33. Pl. Fn 
only, but it muſt be entered and recorded in Court, and therefore Com. fol. 184. a. O. Wi | 
done before a competent Judge, When an Executor hath once ad- . 5 + 
miniſtered, he cannot afterwards refuſe to prove the Will, and take 5 Tl 
on him the Executorſhip, and in that Caſe the Ordinary ought not | "+ MW 


to accept ſuch a Refuſal, but to compel him to prove the Will, and 

take upon him the Executorſhip . Yet if the Judge doth admit one « ) E. 4. 47. bl. 1 

to adminiſter, notwithſtanding his having formerly refuſed, it ſhall Com. fol. 280. b. 4 19 
« | i | 


ſtand good 2 Greisbroke's Cale, 


But after Refuſal, and Adminiſtration committed to another, the MO Oey 
Executor cannot recede from it, and go back to prove the Will, and 
allume the Executorſhip; yet if after Refuſal it ſhall appear to the 
judge, that the Executor had adminiſtered before ſuch Refuſal, he 
8 the Adminiſtration, and compel the Executor to prove 
the Will. | | 

la Debt brought againſt an Executor, it is a good Plea, that the 
Teſtator made him and another Executor, who is alive, not named, 
without ſaying the Teſtament is proved *. — f Lib. g. fol. 37, 38. 

This the Ordinary or other competent Judge may do, not only Henfloe's Cale. 1 
ex officio „ but at the Inſtance of any Party having Intereſt h, Which 4:0 
lutereſt is proved by the Oath of the Party *. 


bj Bar. 1 


L. 1. ff. quemad- | $200 
modum teſta. app. & _ as 
10 h Bald. & Angel. in d. L. 1. Opinor etiam quod ad ejus inſtantiam cui nihil eſt relictum, ex- 
bendum teſta. ſcilicet, ut inde certior hat, numquid legatum aliquod ſibi relictum fit a defuncto. Gloſſ. & Bald. in 
+2. f, quemadmodum teſta. app. in princ. i Bar, & Bald. in d. L. 1. | 


It 


ꝶ6—— a. 8 ] 8 


th. 
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If the Executor have not the Teſtament in his Cuſtody, but (+) 


ſome other Perſon, then may ſuch Perſon be compelled to exhibit the 


& L, 1, in prin. & ſame *: And it is ſufficient to prove that once he had it; for he is 

5 hoe Uh. © preſumed Rill to have the lame, unleſs he aſhrm upon his Oath, that 

1 Alex. in L. 2. C. it is not in his Poſſeſſion *. 1 = 

de teſta. n. 3. verb. No Man can be compelled to take upon him the Executorſhip 

— unleſs he hath intermeddled with the Teſtator's Eſtate, and in ſuch 
Caſe he may be compeiled; and if he refuſe in Court, and Admini— 

ſtration is granted to another, it is wrong, | 

9 Ed. 4. 33- But in ſome Caſes he cannot refuſe, as where an Executor (after a 

1 Car eat entered) took the ſſua] Oath, and afterwards refuſed; then 
T. F. endeavouring to get the Adminiſtration, the Executor (who re- 
fuſed) would prove the Will, and conteſted the Matter in the Spiri- 
tual Court ; but it being adjudged againſt him in that Court, ſuppo- 
ling he was bound by his Refuſal, he appealed to the Delepares ; 
and pending the Appeal, he moved for a Mandamus to the Spiritual 
Court to admit him to prove the Will, and had it; for having traben 
the Oath, that Court had no farther Authority; and therefore he 
could not be admitted afterwards to refuſe. CES 

It ſeems by the Caſe laſt mentioned, that taking the nſual Oath 
amounts to an Adminiſtration, and therefore he cannot afterwards re- 
fuſe; but if once he refuſeth, he cannot afterwards adminiſter. As 
for Inſtance: 1255 . 
Broker verſus Chater, The Teſtator deviſed a Term for Years to the Lord Chief Juſtice 
Seeg  & © Catlin, and made him Executor, and died; the Chief Juſtice wrote a 
. Eliz. 92. S. C. f . 

Moor 272. S. C. Letter to the Judge of the Prerogative Court, that he could not at- 

1 Leon. 153. S. C. tend the Execution of the Will, and therefore deſired him to grant 
Adminiſtration to the next of Kin of the Teſtator, which was done 
accordingly ; afterwards the Chief Zuſtice entered and granted the 
Term to 7. S. But it was adjudged a void Grant, becauſe the Letter 
was a ſufficient Refuſal, and an Executor cannot retuſe, and after- 
wards take upon him the Executorſhip. 

Middletor's Caſe, But where there are Co-Executors, and ſome refuſe, yet they ſtill 

3 continue Executors; for at any Time during the Lives of their 
Companions, they may prove the Will, they may pay Debts, make 
Releaſes, and they mult be joined in all Suits where the Co-Exe- 
cutors are Plaintiffs, becauſe they are all privy to the Will; but 
not where they are Defendants, becauſe the Plaintiff in the Action 1s 
not bound by Law to take Notice of any but thoſe who have proved 


the Will. 
49 Ed. 3. 17. By the Caſe before-mentioned it appears, that if ſome Executors 
your $73: refuſe before the Ordinary, and others prove the Will, yet the refu- 


ſing Executors may adminiſter when they will; but if they all refuſe, 


none of them ſhall adminiſter afterwards. 


Abraham veil. Can: The Teſtator being poſſeſſed of a Term for Years, made his Son | 


ahem LAT, Executor, and died; the Son proved the Will, and made Hay and 
: ne S © two others Executors, and died; thoſe Executors not proving tac 
2 Mod. 146. S. C. Will of the Son, Adminiſtration de bonis non of the Father Was 


granted to one Bradburn, who knew nothing of the Will of the 


Son; and Bradburn ſold the Term for a valuable Conſideration ; | 


then two of the Executors of the Son died, and Hay the ſurviving 


Executor renounced; afterwards Bradburn's Adminiſtration Was - 
pc:1:d, and a new Adminiſtration de bonis non of the Father Wi | 


er:nced to the Defendant ; the Queſtion was, whether the Dae 
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ration granted to Bradburn before Hay refuſed, was good or not; 
and adjudged it was not good, for before his Refuſal he had the ab- 
(lute Property of the Eſtate in him, and might have fold the Term 
vfore he had proved the Will; and if ſo, then the Adminiſtration 
granted to Bradburn before Hay had refaſed was abſolutely void; 


ind the Refriſal afterwards cannot relate to make that good, which 
was void in it ſelf for Defe& of Power. | 


XIII. When the Teſtament is to be exhibited and 
| proved. 


1. The Teftament ts not to be proved hilft the Teſtator liveth, 
but after bis Death. 


2. If it be unknown whether the Teſtator be dead or alive, whe- 


ther may bis Teftament be proved ? 7 5 


ö (1) the Teſtator be living, the Judge may not proceed to the 
Proving and Publiſhing of his Teſtament *, at the Petition either * L. 2. f. 6 dubite- 
of the Executor, or any other, ſaving at the Requeſt of the Teſtator e dn fin. ff quem- 


a 5 | admodum teſta. app. 
hinſelf . For at bis Petition the Teſtament may be recorded and re- u Bar. in d. 6. fi 5 


giltred amongſt other Wills; but it is not to be delivered forth under bitetur. Sichar. in 
the Seal of the Ordinary with a Probate, becauſe it is of no Force ſo * " — 
long as the Teſtator liveth; who alſo may revoke or alter the ſame at 
any Time before his Death, as hereafter is declared “. * Vide infra eod. lib. 
But if the Teſtator be dead, the en may proceed to the Proving? 4 & 15. 
the * Will; and the Time of exhibiting and proving the fame is left * L. 2. C. deteſtam. 
to his Diſcretion, and he may appoint a longer or a ſhorter Time, ac- * PP: ibidem. | 
cording as the Place is farther diſtant or nearer, or as other due Cir- „ I. 2 $. utrum. ff 
cumſtances {hall induce him . quemadmodum teſta. 
If (2) it be unknown whether the Teſtator be living or dead; *PP- 
foraſmuch as ſome are of Opinion, that every Man is preſumed to 
lire till he be an hundred Years old 1; it ſeemeth by this Opinion, à Quam opinionem 
that the Judge may not in the mean Time proceed to the Publication (24am commu- 


| | ; nem) acriter defendit 
0: the Teſtament, unleſs there be lawful Proof, or ſufficient Preſump- Vir Thaur eum 


ton, for the Teſtator's Death *. On the contrary, others are of Op1- OP. verb. OL > 
non, that a Man is not preſumed to live ſo long *, for that Men com- aas, anf con 


f | way, > appellans, qui con- 
monly die betwixt ſixty and ſeventy Years of their Age ©; and ſo by trariam crebriorem 


their Opinion it ſeemeth that the Will may be proved after the Age din. 


| ! ; | r Pract. Papienſ. it 
of ſeventy Years of him that is abſent, for that he. is not then pre- drm. ibel. f. per. 


MY ore OS form. libel. 1. pet. 
ſumed to be living. hzred. ex teſt. 


Quorum opinionem 


mags communem reſert Molinzus in Apoſt. ad Alex. conſil. 1. vol. g. *. 24. Menoch. de præſump. lib. 6. fol. 545. 


+49 _ * Franc. Herculan. de probac. negativ. n. 290. pro quo facit Pſalmus go. 


1 ſuppoſe if a Man be abſent, and no certain Proof of his Death or 
Life, that the Will may be proved, and that the Teſtament it ſelf is a 


breſumption of his Death v. u ſaſ. & Sichard. in 

] | | d. L. 2. C. de teſta. 

rob —.— n. 8. Temperanda eſt hæc concluſio, ut per Menoch. Tract. de adipiſcend. poſſ. remed. 4. n. 669. fol. 
118 | 


2 


lt is a great Queſtion, whether the Death of one that is abſent may 
* proved by common Voice and Fame *; that is to ſay, by the con- Maſcard. Track. 
ant R N f the dif, LN" de probat. conclul. 
eport and Opinion of the more Part of the diſcreet and honeſt 
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Inhabitants of the Pariſh, Town, or Place of his former -Dw 


elling a 
Y Tho. de Piperat. that is now abſent 7; wherein ſome hold the Affirmativ n 
& Marquard. Tract. a : | Ft tive, others the 


de fama, princ. Dec. Negative; a third Sort diſtinguiſhing whether the Matter in Queſtion 
Tholoſ. q. 379. be of ſmall or great Moment; if: ſmall, then the ſame is a ſuffcient 8 
2 Decif. ogg Proof; if great, then inſufficient * + Which Diſtinction without Que. 
* N very reaſonable. Whereupon we are to conſider, whether the 
Proving of the Will of him that is abſent be a Matter of great or ſmall 
Moment. Wherein, for my own Part, I hold it to be a Matter of 


* Panor. in cap. que- great Importance, becauſe it concerneth a Man's whole Eſtate r. And 
rela. de procur. ex. 


n. 9. & DD. ibilem. Vet nevertheleſs, I hold it to be a more ſafe Courſe to prove the Will. q 
at leaſt when the Executor is an honeſt ſubſtantial Man, than to ſufer 
the Goods to periſh, or to be ſubject to be purloined by Men and Mean; 

unknown. But to return to the Queſtion formerly propounded, whe. f 

ther the Death of him that is abſent may be proved by a common Voice 

and Fame; it may be determined by theſe Caſes following. Whereof 8 

the Firſt is, when the Party hath been abſent long, and the Paine of 

* Maſcard. de pro- his Death ancient; this Fame alone is a ſufficient Proof of his Death + 
8 e The ſecond Caſe is, when the Fame is that he died in a Place far di. 
8 de adipiſ- ſtant, as (peradventure beyond the Seas ;) in which Caſe the Fame ot 
cend. poſt. remed. 4. his Death 1s. ſufficient ; but if he died in a Place not far off, then it 
7 W may be known by Witneſſes whether he be dead or alive; in which 
r Maſcard. de prob. Caſe the Fame alone is not a ſufficient Proof ® The Third is, When Y 
Gn A Ke hu the Fame did firſt ſpring from credible Perſons ; for then it ſufficeth, 
Spec: & alios ibi ci- Otherwiſe not“. The fourth Caſe is, when the Fame is deſtitute of 


* 


VI. 


An 


Part 


„ other Probabilities, for then it is not enough; but being ſtrengthened | 
OTE abt = with other Conjectures, as that the Party abſent was a very old Man, 


5 very ſickly; then the Fame, thus fortified With Preſumptions of l 

Teſtib. n. 38. hie. Nature, doth make a full Proof of his Death. The fifth Cale is | 

noch. & Maſcard. When the Fame is aſſiſted with other Likelihoods derived from fuch $ 

ubi ſupra. Accidents as we do attribute unto Fortune; as when the Party taketh 

Ship to travel beyond the Seas, and being upon the Main, a Tempeſt 

doth ariſe ; and the expected Time of his Return being paſt, he re- 

turneth not, neither can the Ship after diligent Inquiry be heard of; 

for in this Caſe, the Fame, accompanied with theſe Circumſtances, | 

7 Maſcard. poſt. a- doth ſufficiently prove his Death ?. And fo it is when a Man ispref- | 

lios ubi ſupr. n. 7. ſed to the Wars, which being ended, and the reſt of the Army retum- 
ed; yet he doth not return with them, nor can it be known by En- 

quiry what is become of him; for then the Fame, being thus furniſhed, 

8 . is a ſufficient Proof of his Death *, until the contrary doth appear, a5 

cum Alex. Aufre. & ſometimes it doth. For it is molt true that one in Prꝶſbirè took Ship- | 

alii quos memorat ping (amongſt others) for a Portugal Voyage; and after ſome Ex-| 
Maſcard. ubi ſupra, ploits, his fellow Soldiers returning, he came not, nor could be heard| 

of; and thereupon a Fame did ariſe that he was dead; whereupon Ad- 

miniſtration of his Goods was committed; and whilſt his Kinsfolk 

were in Suit about the ſame, aſter ſome three Years Abſence, he, not 

expected, returned, and took up the Controverſy. Wherefore it ſhall } 

behove the Ordinary in theſe and the like Caſes, at the Proving of the 

Will, or the Granting of Adminiſtration, to take Bond of the Execu- 

tor or Adminiſtrator, with good Surety, to make full Reſtitution or 

ſufficient Recompence to the Abſent, in caſe of his Life or Return. 

19 Car. 2. cap. 6. But now tis provided by a Statute, T hat if any Perſon for wb! 

Life a Copybold Eſtate hath been granted, or an Eſtate by Lea 

for one or more Lives, or for Tears determinable- upon one or Wt 

Life or Lices, ſhall remain beyond Sa, or abſent themſelxes 0 i 


1 


. 
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for ſeven Tears together, and no ſufficient Proof be male of their 
Lives in any Action, to be brought for the Recovery of ſuch Eſtate 
by the Reverſioner or Leſſor ; then the Perſon npon wheſe Life ſuch 
ate depended, fhall be accounted as naturally dead. FAV 
And if any Perſon (the greateſt Part of whoſe real Eſtate is held 
by Leaſe or by Copy of Court-Roll for Lives) ſhall be returned of 
the Fury, he may be challenged; Proziſo, that any Perſon evicted 
may re-enter 'upon Proof, that the Perſon for whoſe Life the Eſtate 
was Held be living. + IVY. 20 
And by anothef Act tis enacted, That there any Perſon hath a 6 Anne, cap. 18, 
Demand to an Eſtate, after the Death of another within Age, mar- 
ried IVoman, or other whatſoever, and ſhall make Affidavit of his 
| Title in Chancery, and that he hath Cauſe to believe that the Party 
is dead, and bis Death concealed. Upon mining that Churt, be ſhall - 
haze an Order, that the ſuſpetted Concealer on the Service thereof, 
ſhall produce to the Perſon or Perſons not exceeding two, who ſhall 
be named by him who proſecutes the Order, ſuch Perſon ſuſpefted to 
be concealed ; and upon his Refuſal or Neglect to produce the Perſon, 
the Court may order the Perſon concealed to be brought into Court, or 
before tzwo Commiſſioners appointed for that Purpoſe, and to be nomi- 
nated by him who proſecutes the Order, and at his Cſts and 
Charges; and on Refufal to produce him, fuch Party ſhall be taken 
to be dead, and the Perſon claiming the Eſtate may enter, &c. as if 
the Party concealed were actually dead. | 
And if it ſhall appear to the ſaid Court by Affidavit, that the 
concealed Perſon is or lately was beyond Sea, at a certain Place 
there; then the Party who proſecutes the Order, may at his own 
Charges fend over one or more Perſons appointed by the Order to 
view the Perſon concealed ; and in Caſe of any Refuſal or Neglect 
to produce him, and a Return made thereof, the Perſon concealed 
fall be taken to be dead. 
» Provided, If it appear upon any Action brought, that the Perſon 
for whoſe Life ſuch Eſtate was bell. was alive when the Order was 
made, then he who holds the Eftate determinable upon ſuch Life, 
bis Executors or Adminiſtrators may maintain an Action againſt 
thoſe who have received the Profits fince the Order, and recover full 
Damages from the Time of the Ewvittion. | 
Provided that if ſuch Perſon, 2who hath an Eſtate determinable 
on the Life of another, ſhall make it appear to the Chancery, that 
be hath done his utmoſt Endeavour to procure the Perſon on whoſe 
Life the Eftate doth depend, and that he cannot procure or compel 
bim to appear; and that he was living at the Time the Order was 
returned and filed; then the Perſon holding ſuch Bſtate ſhall continue 


— 


in Poſſeſſion, &c. as if this Ad had not been made. 
Aud every Perſon holding over after the Death of him, for whoſe 
Life the Eſtate was held, ſhall be a Treſpaſſer, and the Perſon in- 
ſured ſhall recover the full Value of the Profits received during 
Wrongful Poſſeſſion. = 
Other Means and other Preſumptions there be to prove the Death.* Bar. tract. de teſti. 
of him that is abſent v; which nevertheleſs are left to the Diſcretion 8 N 
af the Ordinary, to whom alſo I refer the ſame. ali quos memorat 
Regularly Teſtaments ought to be inſinuated to the Official or Mafcard. ubi fupra, 
Commiſlary of the Biſhop of the Dioceſe æithin four Months net 


Mer the Teflator's Death. The Ordinary may a the . 
| . 


Ws | E554 _ 
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Goods of the Deceaſed, until the Executors have proved the Tell 

9 E. 4. ſol. 33. ment; ſo may the Metropolitan, if the Goods be in divers Dioceſes » 
Alſo the Ordinary may compel the Executor to prove the Will, and 1 

accept or refuſe the Adminiſtration. If the Executor refuſe, or it 

there be a Will made, and no Executor appointed, the Ordinary muſt 

commit Adminiſtration cum teſtamento annexo, to whom he ſhall | 

think fit, and take Bond of the Adminiſtrator to perform the Will. If 

no Will be made, he muſt grant Adminiſtration to the next of Kin . 

if they refuſe it, then to whom ſhall deſire it. And if no Body take 

the Adminiſtration, the Ordinary 'may grant Letters ad colligendum 

bona dlefuncti, and thereby take the Goods of the Deceaſed into his 

own Hands, wherewith he is to pay Debts and Legacies fo far as the 

31 E. 3. cap. 11. Goods Will reach; for which himſelf becomes liable in Law, as 


E. 3 . * . 
5 H. Las - other Executors or Adminiſtrators. 


See antes, e. 11. $. XIV. Of the Manner of proving Teſtaments, 


1. The Form of proving Teſtaments is tzwo-fold. 
2, Of the oulear Form. | 

3. Of the Form of Law. 
4. Of the Difference betwixt the Fulgar and the legal Form. 
5. Of a third Form of Probation of Teſtaments. 

6. Of the Oath and Bond of the Executor. | 


HAT it is neceſſary for the Proof of Teſtaments that there be 

Supra, part 4. F. 1. either Witneſs or Writing, is already declared *; alſo what 
Number of Witneſſes, and what Manner of Writing, is ſufficient, is 

» Supra d. part 4. likewiſe declared *; wherefore in this Place I ſhall not need to ſpeak, 
* ſaving only of the Manner of Proceeding in the Probate of Teſtaments. 
This (1) Manner and Form therefore here in England is of two 

Sorts ; the one is called the Yu/gar or Common Form, the other is 


© Ad imitationem termed the ſolemn Form, or Form of Law ©. 

confirmationis, que 5 
nunc fit in forma communi, nunc in forma ſolenni & ſpecifica. Molin. in conſuet. Pariſ. $. 5. Alex. conſil. 123. vol. 4. 
n. 18. Kc. Dec. in Rub. de confir. utili vel inutili. | 5 


The (2) Fulgar or common Form is more compendious or brief 
than the other; for after the Death of the Teſtator, the Executor 
preſenteth the Teſtament to the Judge, and in the Abſence, and 
without citing or calling of fuch as have Intereſt, produceth Wit 
nefles to prove the ſame, who teſtifying upon their Oaths (viva 9vce) 

that the Teſtament exhibited is the true, whole and laſt Teſtament 
* Stat. H. 8. an. 21. of the Party deceaſed ©, the Judge doth thereupon, and ſometimes 
- T Upon the Oath upon * the lefler Proof, annex his Probate and Seal to the Teſtament, 


of the Executor only. whereby the ſame is confirmed ©. 
© Quz omnia fre 


quentiſſima paſſim obſervatione fieri pluſquam eſt manifeſtum. 


| When (3) the Teſtament is to be proved in Form of Law, TE 
f Bald. in L. 2. C. requiſite that ſuch Perſius as have Intereſt *, that is to ſay, Ic 


3 _ 3 * Widow and next of Kin to the Deceaſed, to whom the Admin 
ard. in eand. L. e f . : 

g Stat. HI. 8 an. 2. tration of his Goods ought to be committed, if he had died Inteſtate”, 
c. 5. Et hi quidem, om are 
ut videtur, citandi | | NTT TY ; IS. 
ſunt nominatim; licet, fi incertum fit quis ſuccedere debeat ab inteſtato, ſafficit citatio generalis, omnium, ict quo- 


zum intereſt. Sichard. poſt Bald, in d. L. 2. Kling. de teſta. ordin, Inſtit. n. 10. & n. 14. | 
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are to be cited to be preſent at the Probate of the Teſtament, in 
whoſe Preſence tne Will is to be exhibited to the Judge, and Peti- 
tion to be made by the Party which preferreth the Will k, and 
enacted! for the Receiving, Swearing, and Examining of the Wit- 
elles upon the ſame, and for the Publiſhing and Confirming thereof ®, 
Whereupon Witneſſes are received and ſworn accordingly, and are 
examined every one of them ſecretly and ſeverally, not only upon the 
Allegation or Articles made by the Party producing them, but alſo 
upon Interrogations miniſtred by the adverſe Party *, and their Depo- 
{tions committed to Writing“; afterwards the ſame to be publiſhed ; 
and in Caſe the Proof be ſufficient, the Judge doth by his Sentence 
or Decree pronounce for the Validity of the Teſtament ?; and this is 
called a Probate per Teftes : But ſuch Probate doth not corroborate 
the Will ; for if there ſhould be a Queſtion in Law, whether Will 
or no Will, 'tis no Evidence to a Jury to prove it a Will, that it 
was proved by Witneſſes in the Spiritual Court. 


5 


h Alias quoad non 
citatos, nullum facit 
prejudicium. Paul. 
de Caſtro conſil. 96. 
vol. 1. Sichard. in 
d. L. 2. n. 4. Graff. 
Theſaur. com. op. 5. 
teſtamen. q. 6. 61. 
Kling. ubi ſupra. 

Non tamen requi- 
ritur libellus, vel li- 
tis conteſtatio. Si- 
chard. in d. 1. 2. n. 
7. in fin. Simo de 
Prætis de interp. ult. 
_ 2. dub. 2. fol. 
k Nec refert an fit 
Executor, vel fidei 
commiſſarius, vel le- 
gatarius; vel an fu- 
turus ſit reus, an ac- 


tor: quamvis con- 


trarium quoad lagatarium reſpondeat Pariſ. conſ. 24. vol. 3. ſed male, ut per Simo. de Prætis ubi ſup. 


d. L. 2. C. de teſta. n. 3. ubi aſſignat rationem. 
n Bald. Alex. & Sichard. in d. L. 2. o Bald. Alex. & Sichard. in d. L. 2. 
tentia definitiva in ſcriptis, fed interlocutoria. Bald. Alex. Caſtrenſ. & alii in L. 2. 


| Bald. in 


m Formam petic. vide apud Sichard. in d. I. 2. n. 2. 
? Non tamen opus eſt ſen- 


The (4) two Forms before-mentioned being compared together, 


we may eaſily perceive the Differences betwixt the one and the o- 
ther; of which Difterences I ſuppoſe this to be of the greateſt Mo- 
ment, that in the vulgar Form, ſuch as have Intereſt are not cited 
to be preſent at the Probate of the Will; whereas obſerving the 
Form of Law, they are to be cited to that End. Which Difference 
of Form worketh this Diverſity of Effect; namely, that the Execu- 
tor of the Will proved in the Abſence of them which have Intereſt, 
may be compelled to prove the ſame again in due Form of Law 4. 
and if the Witneſles be dead, in the mean Time, it may endanger 
the whole Teſtament ©; eſpecially. if ten Years be not paſt ſince the 
Probate, whereby neceſſary Solemnities are preſumed to have been 
obſerved*, Whereas the Teſtament being proved in Form of Law, 
the Executor is not to be compelled to prove the ſame any more; 
and although all the Witneſles afterwards be dead, the Teſtament 
doth ſtill retain his Force *, x | 


forte contrarium probetur ex inſpectione actor. 
telta. ordin. 1. 2. Inſt. n. 10. 


The Probate of a Will, or Letters of Adminiſtration granted under 
tie Seal of the Ordinary, may be given in Evidence to a Jury at a 
Trial; but it ſeems not to be concluſive Evidence to bind them to 
give their Verdict; and therefore where in Ejectment the Defendant 
made Title under T. S. Executor of E. G. appointed by his Will Auno 
1673. the Probate whereof was ſhewed in Evidence to the Jury, 

under the Seal of the Ordinary; and the Judge who tried the Cauſe, 
being defired to direct the Jury, that this was concluſive Evidence for 

them to find for the Defendant ; the Leſſor of the Plaintiff making 

| Title under the ſaid E. G. by Virtue of an Adminiſtration granted 
to him of the Goods of the ſaid E. G. which he (the Plaintiff) 

lhewed in Evidence likewiſe, under the Seal of the Ordinary, bear- 

ns Date Auno 1677. whereby he (E. G.) was ſuppoſed to die In- 

Ellate; and the Judge directing the Jury to find only Whether there 

1 Vas 


« 


4 Paul. de Caſtr. con- 
fil. 96. vol. 1. Simo 
de Prætis de interp. 
ult. vol. I. 2. dub. 2. 
ſoluc. 3. fol. 207. n. 
8 | | 
r Paul. de Caſtr. d. 


conſil. 96. DD. in 


I. 2. C. de teſta. 
L. filius famil. C. 
de petic. hæred. niſi 


© L. 2. C. de teſtam. Socin. Jun. conſil. 89. vol. 1. Kling. in tit. de 


= If Jones 146. 


Philip's Caſe, Raym. 
404.. | | 
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n Ju doe did nor direct the Jury that the Probate 


ury finding there was no Will, Judgment was given for the Plain. 
A, which * affirmed in Rip? for the Court held, 2 * 
per Way had been to demur upon the Plaintiff's Evidence, it havin 
been held of later Times, that nothing can be given in Evidence a. 
gainſt the Probate of a Will ſhewed under Seal, but that it was 
forged, revoked, or obtained by Surpriſe ; tis true, the Probate is 
not traverſable, but the Effect of it may be traverſed, that the Te- 
ſtator did not make him Executor who claims by the Probate. 
Here a Queſtion not to be neglected may be demanded ; What if 2 
Teſtament being made in Writing, and afterwards loſt by ſome Ca- 
ſualty, they, to whom the Adminiſtration of the Goods of the De- 
ceaſed ſhould belong, if the Party deceaſed made no Executors, but 
died Inteſtate, ſhall call the Executors either to prove the Will of 
the Deceaſed in ſolemn Form of Law, (in caſe he made any ſuch 
Will,) or elſe to ſhew Cauſe, wherefore the Adminiſtration of the 
Deceaſed's, Goods ſhould not be committed unto them ? whether may 
this Will written and loſt be proved by Witneſſes? Whereunto my 
Anſwer is, that albeit the very original Teſtament be loſt, yet if 
there be two Witneſſes, which did ſee and read the Teſtament writ- 
ten, and do remember the Contents thereof, theſe two Witneſſes, ſo 
* Vide Bar. in d. depoſing the Tenor of the Will, are ſufficient * for the Proof thereof 
tract. de teſtib. n. 38. in Form of Law, ſo that they be otherwiſe, as well in Reſpect of 
— de _ their Skill as of their Integrity, greater than all Exceptions; and 
1076, 10-5. ubi cd. ſpecially ſome other Likelihoods concurring therewithal to make their 
pioſe de mortis pro- "Teſtimony more credible *. 


bation. ſcriptum in- | | 
venies. * Simo de Prætis de interp. ult. vol. I. z. fol. 204. n. 82. per doctrinam Bart. communiter approbat. in 
Auth. ſi quis in aliquo. C. de edendo. | | 


| Beſides (5) theſe Forms of proving 'Teſtaments above recited, 
which are referred to that Kind of Probate which is called Pulli- 
v De qua in d. L. 2. Catio Teſtament! ” ; there is yet another Form, which is called Aper- 
_ I. . Tura Teſtament *, which Form doth reſpect written or cloſed Teſta- 
ff. ties ments; in the Making whereof, amongſt many other Solemnities, 
teſt. app. the Civil Law did require that the Witneſſes ſhould put to their 


L.. a d- . 
e e N Seals; and after the Death of the Teſtator, at the Opening of the 


& DD. in L. 2. de Written or cloſed Teſtaments, the ſame Law did alſo require, that 


_ the ſame Witneſſes ſhould be called by the Magiſtrate to acknow- 
„ L. 4. fl. quemad- ledge their Seals, or to deny the Sealing ©. But as we do not ob- 
modum telta. app. ſerve that Solemnity of the Civil Law in the Sealing of the 'Teſta- 
dnl. em ments by the Witneſſes, no more do we obſerve that Solemnity which 
the Civil Law requireth in opening of Teſtaments ſealed ; unlels 

this may ſeem to have ſome Reſemblance with this third Form, de 

apertura Teftamenti, which is enacted in the Statutes of this Realm, 

wiz. That the Biſhop or Ordinary, or other Perſon, having Au- 

thority to take Probate of Teftaments, upon the Delivery of the Seal 

and Sizn of the Teſtator, do canſe the ſame Seal to be defaced, and 

thereupen incontinent redelicer the ſame ſealed unto the Executor Of 


| f 
Stat. II 45 an. 21. Fixecutors, without Claim or Challenge thereunto to be made, &c. + 
C. 5. Crederem ta- | | : ; , 
men hujuſmodi verba ſtat. non referre veterem illam formam de apertura teſtamenti ; ſed potius, quoniam mults Det 
aſtute fieri quando ſigill. mortui interceptum eſt, eapropter ſtat. caveri, ut ſigil. ad Judicem deducatur, ut 'p ius bi phy 
codem pexvertatur z materia autem Executori ſtatim reſtituatur. Haddon de reformatione legum Eccl, tit. de teſta. c. 


4 Further- 


— nnn ñ(— 1 
80 Of | the Office of an Executor. 15 Part VI. . 
was any Will or not, the Defendant put in a Bill of Exceptions * ; | 


them under Seal was concluſive Evidence for the Defendant ; 8 Fo | 
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I 


Furthermore (6) it is to be noted, that in what Manner ſoever the 


Teſtament be proved, the Executor, before he be admitted by the 
Ordinary to execute, and before he have the Will under the Seal of 
the Ordinary, is to promiſe by Virtue of his Oath, and, if it be be- 
hoveful, alſo to enter into Bond, to make a true Account, when he 
ſhall be thereunto lawfully called by the Ordinary“. 
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: tic Probation or Approbation of Teſtaments, refuſe not to approve 


XV. What Fees are due for and about the Proba- 
tion and Approbation of Teſtaments. 


1. Where the clear Goods do not exceed the Value of five Pounds, 
only Six-pence is due to the Regiſter. | 

2. Where the clear Goods, being above five Pounds, do not amount 
to forty Pounds, only three Shillings and Six-pence is due, viz. 
= IP 1 ngs and Six-pence to the Ordinary, and Twelve-pence 
the Regiſter. 

3. Where the clear Goods exceed forty Pounds, there five Shil. 
lings is due, viz. two Shillings and Six-pence to the Ordinary, 
and two Shillings and Six-pence to the Regiſter. 

4. What Fees are due ſor the Copies of Teſtaments or Inven- 
tories. 1 


5. The Penalty whereinto they fall which gfend by extorting 


greater Fees than are here limited. 


T is enacted and eſtabliſhed by the Statutes of this Realm f, 
* 'That the firſt Day of April Auno Domini 1530. (1) nothing 
ſhall be demanded, received or taken, by any Biſhop, Ordinary, 


e Stat, F. & poſt- 
quam. de teſt. 1. 3. 
provin. conſt, Cant. 


Stat. 8. an. 21; 
cap. 5. 


Archdeacon, Chancellor, Commiſſary, Official, or any other Man- 


ner of Perſon or Perſons whatſoever they be, which now have, 
or at any Time hereafter ſhall have, Authority or Power to take 


or receive Probation, Inſinuation or Approbation of Teſtament or 


Teſtaments, by himſelf or themſelves, nor by his or their Re- 
giſters, Scribes, Preiſers, Summoners, Apparitors, or by any other 
of their Miniſters, for the Probation, Inſinuation and Approbation 
of any Teſtament or Teſtaments, or for any Writing, Sealing, 
Preiſing, Regiſtring, Fines, making of Inventories, and giving in 
of Acquittances, or for any other Manner of Cauſe concerning 
the ſame, where the Goods of the Teſtator of the faid Teſta- 
ment or Perſon ſo dying, do not amount clearly over and above 
the Value of an hundred Shillings Herling; except only to the 
Scribe, to have for writing the Probate of the Teſtament of him 
acceaſed, whoſe Goods ſhall not be above the ſame clear Value 
of an hundred Shillings, Six-pence ; and for the Commiſſion for 
the Miniſtration of the Goods of any Man deceaſing Inteſtate, 
not being above like Value of an hundred Shillings clear, Six- 
pence. And that nevertheleſs the Biſhop, Ordinary, or other Per- 
lon or Perſons, having Power and Authority to take or reccive 


. ny fuch Teſtament, being lawfully tendred or offered to them 


« 


i. 


to be proved or approved, where the Goods of the Perſon ſo dy- 
ing amount not to above the Value of an hundred Shillings Fer- 
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ling; ſo that the ſame Teſtament be exhibited by him or them in 
Writing, with Wax thereunto affixed ready to be ſealed, and that 
the ſame Teſtament be lawfully proved before the ſame Ordinar 

(before the Sealing) to be the true, whole, and laſt Teſtament gf 
the ſame Teſtator in ſuch Form as hath been commonly accuſtomed 
in that Behalf. 1 

« And when (2) the Goods of the Teſtator do amount over and 
above the clear Value of an hundred Shillings, and do not exceed 
the Sum of forty Pounds Sterling, that then no Biſhop, Ordinary 
or other kind of Perſon or Perſons, whatſoever he or they be, 
now having, 'or which hereafter ſhall have, Authority to take Pro- 
bation or Approbation of any Teſtament or Teſtaments, as is afore- 
ſaid, by themſelves, or any of their ſaid Regiſters, Scribes, Prei- 
ſers, Summoners, Apparitors, nor any other their Miniſters, for the 


* Probation, Inſinuation or Approbation of any Teſtament or Teſta— 
ments, or for the Regiſtring, Sealing, Writing, Preiſing, making 
of Inventorics, giving of Acquittances, Fines, or any other Thing 


concerning the ſame, ſhall take, or cauſe to be taken, of any 


Perſon or Perſons, but only three Shillings Six-pence, and not a- 


bove ; whereof to be to the Biſhop, Ordinary, or to any other 
Perſon or Perſons having Power and Authority to take Probation 
and Approbation of any "Teſtament or Teſtaments, for him or his 
Miniſters, two Shillings Six-pence, and not above; and Twelve- 
pence, Reſidue of the ſame three Shillings Six-pence, to the Scribe, 


for the Regiſtring of the ſame. 


« And where the Goods of the 'Teſtator, or Perſon or Perſons 
ſo dying, do amount over and above the clear Value of forty 
Pounds S$er/ing, that then the Biſhop nor Ordinary, nor other 
Perſon or Perſons now having, or which hereafter ſhall have 


Power or Authority to take Probate of Teſtaments, as is afore- 


ſaid, by him or themſelves, or any of his or their Regiſters, 
Scribes, Preiſers, Sammoners, Apparitors, or any other their Mi- 
niſters, for the Probation, Inſinuation and Approbation of any 


Teſtament or 'Teſtaments, or for the Regiſtring, Sealing, Writing, 


Preiſing, making of Inventories, Fines, giving of Acquittances, 
or any | 
from the ſaid tirſt Day of April take or cauſe to be taken, of any 


| Perſon or Perſons, but only five Shillings, and not above; 


whereof to be to the faid Biſhop, Ordinary or other Perſon ha- 
ving Power to take the Probation of ſuch Teſtament or Teſta- 


ments, for him and his Miniſters, two Shillings Six-pence, and 


not above; and two Shillings Six-pence, - Reſidue of the ſame 
five Shillings, to be to the Scribe for regiſtring of the ſame ; or 
elſe the ſame Scribe to be at his Liberty to refuſe two Shillings 
Six-pence, and to demand and have for writing of every ten 
Lines of the ſame Teſtament, whereof every Line to contain tel. 
Inches in Length, one Penny. 

« And in (4) caſe any Perſon or Perſons, at any Time hereafter, 


require a Copy or Copies of the ſaid Teſtaments ſo proved, or of 


the ſaid Inventory ſo made, that then the ſaid Ordinary or Ordi- 
naries and the other Perſons having Authority to take Probate 0 
Teſtaments, or their Miniſters, ſhall from Time to Time, with 
convenient Speed, without any fruſtratary Delay, deliver, or cause 


to be delivered, a true Copy or Copies of the ſame to the fa 
« Perſons 
I g 
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Of the Office of an Executor. Parr yy 
When the Goods of the Dead do not exceed an Hundred Shillive. 
the Ordinary, Oc. ſhall take nothing, and the Scribe ſhall have only 702 
writing of the Probate, Six-pence ; ſo that the ſaid Teſtament be * 
hibited in Writing, with Wax thereunto affixed, ready to be ſealed 5 
Where the Goods of the Dead do amount unto abrne the Faly 
of a hundred Shillings, and do not exceed the Sum of forty Pptns . 
then ſhall be taken for the Whole but Three Shillings Six-pence. 
whereof to the Ordinary, Oc. two Shillings Six-pence, and Twelve- 
pence to the Scribe for regiſtering the ſame. | 
Where by Cuſtom leſs hath been taken in any of the Caſes afore. 
ſaid, there leſs is to be taken; and where any Perſons require a Cop 
or Copics of the Teſtament ſo proved, or Inventory ſo made, the Or. 
dinary, Cc. ſhall take for the Search, and making of the Copy of the 
Teſtament or Inventory, if the Goods exceed not a hundred Shillings 
Six-pence ; and if the Goods exceed a hundred Shillings, and exceed not 
forty Pounds, Twelve-pence ; and if the Goods exceed forty Pounds 
two Shillings Six-pence ; or to take for every ten Lines thereof, of the 


e M. 6 Jac. Rot. Proportion aforeſaid, One penny s. 
1301. C. B. inter Ea- TJ + 
abr Neale Informer, &c. and Facobum Roufſe Officialem infra Archidiaconatum de Huntington def. per I'chiefe Juſtice 
Walmeſiy, Warburton, Daniel and Faſter. Inſt. part. 3. fol. 149. Inſt. part. 4. fo. 336. Co. Ent. 166. S. C. 


434 


8 


22 


Offcialis indictatus de citando & affligendo plurimos, non poteſt 

» M. e . 3- © dedicere ; & petit quod admitrarur ad finem b. 

Eboum. If a Biſhop, or other Eccleſiaſtical Judge or Miniſter, doth exact a 
Bond or Oath of any Perſon in any Eccleſiaſtical Cafe, not warrant- 
able by Law; the Bond is void, and this ExaCtion is puniſhable by 

i Rot. Parl. 8 H.4. Fine. The Record is long, but worthy to be read ©, GO 

8 6, 17, 15 Contra Sequeſtratores, Commiſſarios, & alios Officiales Epiſcopo- 

rum, pro captione feodorum pluſquam debent pro teftamentis probax- 

* H. 13 E. 3.coram djs k. = 

aſs: If the Executor requeſt any to ingroſs the Teſtament, he muſt a- 

oree with him he doth ſo requeſt, or bring one ready ingroſſed with 
him ; which for preventing of more Fees than by the Statute, is ad- 

! Inſt. part. 4. fol. viſed as a ſafe and ready Way '. Nota, That by the ſaid Statute, 

336. neither the Monies raiſed of Lands appointed by the Will to be ſold, 

nor the Profits thereof, are to be accounted as any of the Teſtators 


Goods or Chattels. c 
4&5 Annæ, c. 16. By a late Statute it is enacted, that z7he Power of granting Pro- 
bates, and Adminiſtration of Goods of Perſons dying, for Wages or 
Work in her Majeſty's Docks or Yards, ſhall be in the Ordinary of 
the Dioceſe where the Party dieth, or in him to whom ſuch Power 
is granted by the Ordinary. | 
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g. XVI. Of the Payment of Debts, Legacies, and 
Mortuaries. e TE 


i. Many Oneftions about the Payment of Debts and Legacies. 
2. hat Debts are firſt to be diſcharged. 

3. Of Debts due to the King. 

a. Of Fudements and Condemnations. | 

5. Of Debts due by Recoonizance and Statute-Merchant. 
6. Of Obligations. 


1 


. Of 


—— | EY 9 — SPN 
Part VI. Of the Office of an Executor. 455 


7. Of Bills and Books. 
8. Of Debts without Specialty. 
g. Whether the Executor may allow his own Debt. 


10. 2 Pay ng Part, and receiving an Acquittanct for the whole 
evt. | 


11. Of paying the Teſftator's Debts with the Executor's 6112 
Money. 2 — 

12. Of Mortuaries. 

13. No Mortuary to be taken but in certain Caſes, and that un— 
der a certain Pain. 


14. No Mortuary due where the movable Goods do not extend to 
Ten Marks. | | 
15. No Mortuary due but in thoſe Places where they have been 

uſed to be paid. ho 

16. One ouly Mortuary due, and that in the Place of the moſt A. 
biding of the Deceaſed. | 

17. Three Shiliings Four-pence due for a Mortuary, where the 
movable clear Goods do exceed Ten Marks, but do not amount 
to Thirty Pounds. 

18. Six Shillings Fight-pence due for a Mortuary, where the clear 
movable Goods extend to Thirty Pounds, or above, and be un- 
der Forty Pounds. © 

19. Ten Shillings due for a Mortuary, the clear movable Goods 

extending unto Forty Pounds, or above. 
20. Divers Perſous diſcharged of Mortuaries. 

21. Other Interpretations extending and limiting this Statute con- 

cerning Mortuaries, 
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Hen (1) far the Executor is bound to pay Debts and Legacies *; * Supra ead. par. F. 3. 
how the Payment of Debts is to be preferred before Legacics *; * Supra part. 3. f. 16. 

bow Legacies are to be paid out of the Dead's Part ©; how the Dead's © Eod. 5. 16. 

Part is ſometimes the Whole clear Goods, ſometimes half, and ſome- 

times but a third Part ©; alſo whether in caſe the Legacies do exceed“ Eod. 5. 16. 
the Dead's Part, it be in the Election of the Executor to prefer one — 
Legacy before another, or what other Order is to be taken ©: All © Supra part. 3. 5. 17. _ 04008 
theſe Things are more fully heretofore declared, and need not here 1 
to be iterated. It (2) remaineth therefore that in this Place be ſnew- | 1 
ed, which Debts are firſt to be diſcharged, in Caſe there be not ſuf- | 
| ficient Goods and Chattels to pay all the 'Teſtator's Debts ; or whe- 9 
ther it be in the Power of the Executor to pay which Debts he will; 1 
and if any remain clear, then whether Mortuaries are to be paid, and „ 9 
how much is to be paid for Mortuaries. kx 
Firſt of all therefore, (3) I ſuppoſe that the Debt due by the "1298 
Teſtator 70 the King is to be diſcharged, and that it is not in the 1 


2 7 5 of the Executor, to prefer any other Debt due to any Sub- 
As. 


Magna charta, c. 1 
ee, e "i 
aon ſolum in actionibus perſonalibus, ſed etiam in hypothecariis, ſaltem jure quo nos utimur; utcungue jure Civili, :. 
e hypothecariis creditoribus prior tempore, potior jure. - 


5 8 


1 
1 
8 
; N48 
9 


Which muſt be underſtood of ſuch Debts as are due to the King 
only by Matter of Record, and not of Sums of Money due to the 
King upon Wood-ſales or Sales of his Minerals, for which no Obli- 
gation is given; or of Amercements in his Courts-Baron or Courts of 
us Honours, which be not Courts of Record; or of Fines ſor Coy 

ho 


*** 


— 
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Of the Office of an Executor. Parr VI 


E Office of Executor, 
fo. 206. 


h M. 33, 34 Eliz. the 
Lady I alſingbam's 
Caſe in C. B. 


1 Brook Abridg. tit. 
Exec. n. 172. Doct. 
& Stud. I. 2. 6. 10. 
D. Coke l. 4. fo. 60. 


k Dy. 32. M. 32 E- 
liz. Pemberton's Caſe, 
lib. 4. fo. 60. Dyer 
32. the Sadler's Caſe. 
1 Lib. 5. fo. 28. lib. 
6. 10-433; 


minſter, ſhall be paid before Srazures, becauſe thoſe Judgments are 


Littleton v. Hibbins, 
Cro, Eliz. 793. 


inferior Nature; therefore where Judgment in Debt was had againſt 


came due after the Death of the Teſtator; but if it was due and in at- 


before other perſonal Debts, whether they be due by Obligation, 


_ firſt be ſatisfied. | 


a Demurrer was adjudged an ill Plea, becauſe the Executor ought at 


hold Eſtates there; or of Forfeitures to the Crown of Debts by Con- 
tract due to any Subject by Utlary or Attainder, until Office there. 
upon found *, If the Executor be ſued by any Subject for a Debt 
he may plead in Bar, that his Teſtator died ſo much indebted unto 
the King, ſhewing how, Oc. and that he hath not wtra to ſatisf 
the Debt b. If he hath no Day in Court to plead this, then the Ex. 
ecutor is put to his Audita querela, wherein he muſt ſet forth the 
Special Matter. 

Secondly, (4) (if yet there remain ſufficient Goods and Chattels,) 


Bill, or otherwiſe, Fadoments and Condemnations are to be di. 
charged i. 

It is no Plea for a Creditor by Statute, to ſay that his Statute 
was acknowledged b:fore the Fudęment, and ſo more antient : For 
a Judgment, though later, is to be preferred before a Statute in 
Time precedent x. But if this Judgment be fatisfied, and is only 
kept on Foot to wrong other Creditors, or if there be any Defea- 
fance of the Judgment yet in Force; then the Judgment will not a- 
vail to keep off other Creditors from their Debts l. If there be Two 
Judgments againſt the Teſtator, Precedency or Priority of Time is 
not matcrial, but he that firſt ſueth out Execution ſhall be preferred, 
and before Execution the Executor may fatisfy which he pleaſeth 
firſt, And it is not neceſlary that the Judgment be limited to the 
Courts at J/e/tminſter ; but if it be obtained in any Court of Record, 
which hath Power to hold Plea by Charter on Preſcription of Debt 
above Forty Shillings, it is ſufficient. For though upon ſuch a Judg- 
ment Execution cannot be there had, but of ſuch Goods as are with- 
in the Juriſdiction of that Court; yet if the Record be removed in- 
to Chancery by a Certiorari, and there by Mittimus into one of the 
Benches, then Execution may be had upon any Goods in any County 
of England, = vo | | 

It is certainly true, that Zadements obtained in the Courts at Weſt- 


Debts of a ſuperior Nature, and above any private Records, and like- 
wiſe above any Recogniſances; they are judicia reddita in invitor, 
and recovered upon judicial Proceedings in thoſe Courts ; it 1s true, 
Statutes and Recogniſances are likewiſe Debts on Record, but of a 
more private Nature, as being acknowledged by the Agreement of 
Parties, therefore Judgments (where there are no Defeaſances) mult 


And if ſuch Judgments are to be ſatisfied before Recognizances 
it is plain they are to be paid before Bonds, for thoſe are ſtill of an 


the Teſtator, and upon a Hire facias brought againſt his Executor, 
he pleaded that before he had Notice of the Judgment, he had fully 
adminiſtered by paying Debts due on Bonds (naming them); this upon 


his Peril to take Notice of Debts on Record, and to pay them in the 
firſt Place. wy 1 
Juclgments are likewiſe to be paid before Rent, eſpecially if it be- 


rear in his Life-time, then it ſtands on the ſame Equality with Debts 
on Specialties. bs 


4 


3 


R ras .Un ts ne 4 


t& - 


Part VI. F the Office of an Executor. 1 

An Executor paid the Arrears of Rent incurred in the Lifetime 
the Teftator, which Rent was reſerved on a Parol. Leaſe; and 
the Queſtion was, whether this Money was ſo well applied as to 
bar a Creditor on Bond; and decreed, that it ſavouring of the Real- 
ty, it was to be preferred before a Bond. 1 Vern. 490. Willet ver- 
ſus Ear J. ; | | 4 bv; 

But the Forfeitures for not burying in Woollen, and all Money 30 Car. 2. cap. 3. 
que for Letters to the Poſt-Office, thall be paid before any Debt? Annz, cap. 10. 
due to a private Perſon; and this by particular Statutes made for 
that Purpoſe. N 1 5 

Thirdly, (5) The Debt due on Sratute-Merchant and Recogni- 

-quce is to be diſcharged (if there be Aſſets) before any perſonal 
Debt »: For that by Force of the Recognizance, not only the Per- „ r 
ſon of the Debtor is bound, but alſo after the Day of Payment is ex- obligatæ ſunt, ſunt 


pired, the Moveables of the Debtor may be apprehended and ſold for illi potiores quam 


n creditores qui perſo- 
the Payment of the Debt ". nali tantum actioni 


incumbunt. L. eos. C. qui potiores in pig. * Anno 13 Ed. 1, 


Judgments in a Court of Record ſhall be paid before Statutes, 
which are but private Records, and alſo before Recognizances ac- 
knowledged by Aſſent of Parties. A Debt due upon a Judgment, 
though it be a later Debt, ſhall be paid before a precedent Debt due 
by Recognizance or Statute: For though they be both Records, yet 
the Judgment in the King's Court upon judicial Proceedings is more 
eminent in Degree . e © M. 32 Eliz. C. B. 


Pemberton and Bar- 


ham's Caſe. C. lib. 4. the Caſe of the Wardens and Commonalty of Sadlers. Lib. 5. fo. 28. Harriſon's Caſe. 


But a Judgment not docqueted, as required by ? Statute, ſhall ? 4 & 5 Will. & 
not affect any Lands as to Purchaſers or Mortgagees, or have any TY 
preference againſt Heirs, Executors, or Adminiſtrators in the Admi- 
nitration of the Eſtates of their Anceſtors, Teſtators, or Inteſtates. 

A Statute and Recognizance ſtanding in equal Degree, it is at 
the Executor's Election to give Precedency to which he will: Nei- 
tier detween one Statute and another doth the Time or Antiquity 
give any Advantage as touching the Goods, though touching the 
Lands of the Conuſor it doth: But as for the Goods in the Hands of 
the Executor, he who firſt ſeiſeth them by Execution is preferred ; 
and before Suing of Execution, the Executor may give Precedency 
to which he will. Tp | 

But amongſt Fratutes and Recognizances, thoſe which are forfeit- Lib. 5. fo. 28. 
ed ſhall be preferred before thoſe which are for Performance of Co- R 42 Elim. ©: * 
venants, not broken. | | | 8 80 

In the next Place Debts due for Arrears of Rent reſerved upon 
Leaſes in Writing, and likewiſe upon Parol-Leaſes, are to be paid, 
becauſe it ſavours of the Realty by Reaſon of the Profits received. 

Then Debts due on Specialties are to be paid in the next Place, as 
Pond, Penal Bills, or Bills ſealed, and without any Pain. But a 
Duty decreed in a Court of Equity ſhall take Place of Bonds and 
Debts on ſimple Contracts, and ſhall be paid next to Judgments. 

1 Vern. 143. Harding verſus Eage. ut, 

7. S. was Debtor by Bond and by Recoznizance, and Judgment 2 And. 157. 
Vas had againſt him in the Bond, and before Execution 7. S. made 8 * 
his Wife Executrix, and died, then his 8 were taken in Exect- Hilti v. Gilmore, 

| 6 tion 
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tion upon the Recognizance, and afterwards the Bond-Creditor brought 
a Sire facias on the Judgment againſt the Executrix, to ſhew Cauſe 
why he ſhould not have Execution, to which ſhe pleaded Execution 
on the Recognizance ; and it was held 4 good Plea, becauſe the Exe- 
cutrix is liable to the juſt Debts of the Teſtator: New the Debt on 
the Recognizance was a juſt Debt, and the Execution was an actual 
Recovery by due Courſe of Law, which ſhe could not prevent, 
cially having no Notice of the Judgment on the Bonxd. 
if there be ſeveral Obligations for the Payment of Money, the 
Time in one was come at the Time of the Teſtator's Death, and 
not ſo upon the other, if when the Money is payable, he forbear to 
ſue for his Debt, until the other Obligation become payable; it is in 
the Election of the Executor to pay which he pleaſes firſt: For it is 
the Commencement of the Suit only which entitles to Priority of 
Payment; or at leaſt reſtrains the Executor's Election. Therefore 
an Executor may not pay a Debt of equal Degree to a Creditor that 
pr. and Stud. lib. z. brings no Action for the ſame, after another Creditor hath brought 


33 4. = his Action xg 1 
% 3% Fourthly, (6) (if the Goods and Chattels will ſuffice); and if there 
be divers Obligations, then it ſeemeth to be in the Power of the Exe- 
cutor, to diſcharge which Obligation, and to gratify which of the 
nw = upr- Creditors he will?; which being done, the other Creditors be with- 
.o. out Remedy, if there be no Aſſets. Unleſs the Day of Payment in 
the one Obligation be expired, and the Day of Payment of the other 


Obligation is not yet come ; in which Caſe the former Obligation is to 


| eſpe- 


* Brook d. tit. Exec. be firſt ſatisfied ©: Or unleſs there be Suit commenced for ſome Obli- 


172. Labridg. d ths ths 
a. r An, Bor. ation ; for then it is not in the Power of the Executor to diſcharge 


1599. fo.174-pag.2. another Obligation, for the which no Action is brought, in Prejudice 
n. 4. 28 H.8. Dy.io. Of the former Suit. But if there be Two Obligations, and the Two 
1 172. ſeveral Creditors bring ſeveral Actions againſt the Executor, he that 
» D.Labridg. dezca- firſt obtaineth Judgment mult be firſt ſatisfied *%, Yet a Debt due upon 


3 - Record may be paid pending the Action * 


Fifthly, (7) Concerning theſe laſt recited Specialties, Bills are of 
the Nature of an Obligation. For when a Man maketh ſuch an Ob- 


ligation, namely, This Bill wwitneſſeth, that J A. B. have borrowed 


ſo much Money of C. D. without ſaying more, this ſhall charge the 
Executor as well as an Obligation; ſo that the Teſtator, if he had 
been alive, could not have waged his Law againſt this Bill. For 


theſe Words, recepiſſe, or debere, or teneri ad ſolvendum Ten 


Pounds, do make a good Obligation, and ſhall bind the Executor ; 

for every Word which proveth a Man to be Debtor, or to have an- 

„ Fulb. I. 2. paral, Other's Money in his Hand, though it be by Bill, yet ſhall it charge 
fol. 30. the Executor). N : 

= Finally, (8) If the Creditor have no Hecialtiy, or Writing, it 


ſcemeth that the Executor is not bound by the Laws of this Realm to 


pay the ſame, albeit he had Aſſets in his Hands, (ſaving Servants 


n 3 Exec. Wages z) becauſe in every Caſe where the Teſtator might wage his 
I b 


» en ef Law, Law, no Action lieth againſt the Executor. Howbeit an Action of 


verb. Exec. the Caſe may be brought againſt the Executor, upon the Promiſe or 


d Brook tit. Exec. A s : 10 4 d 7 
N Aſſumption made by the Teſtator in his Life-time by Word only, 


Caſe 93. Vel. 20. Without Writing, if there are Aſſets. 5 
. So © But this is now altered by Statute, (07z.) that no Executor or 
29 Car. 3. cap. 3. Adminiſtrator ſhall be charged on a ſpecial Promiſe to anſwer Da- 


mages out of his own Eſtate, unleſs ſome Note thereof be in Wit 
a 
1 | 
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and ſigned by the Party to be charged, or by ſome other authoriſed 
him 657 F TM LE 

fe if there are Aſſets to ſatisfy all the Creditors, then obſerving 

the Order aforeſaid, Beginning with the Payment of the Debt due to 

the King, and ſo forward, I ſuppoſe it is a Diſcharge againſt the reſt %. 4 quod fo inven: 

Otherwiſe it is dangerous to the Executor, if he pay Debts without rio fine impedi- 

Specialty before thoſe Debts which are due upon Specialty, or if he rage IRS 

* diſcharge Obligations before Judgments, Ge. ciamus jus civile. L. 


F | | | ſcimus. $. & fi præ- 
fatam, idque ob præſumptam frauen. Brook, Dot. & Stud. locis ſupradictis. 


hut here it may be demanded, what if the Teſtator were in- 

gebted to the Executor, whether may (9) the Executor allow his | 
own Debt, in Prejudice of other Creditors ? By the Civil * and our * L. ſeimus. C. in 
Eccleſiaſtical * Laws, he is in the ſame Caſe as other like Credi- © Ptatione. C. de 


: | jure delib. 

tors. And I ſuppoſe alſo that, by the Laws of this Realm, he may s C. Stat. 5. flatui- 
allow his own Debt in Prejudice of other like Creditors *, in caſe mus. de = £ 3. 
. . rovinc. . — 

he have made an Inventory, and in caſe he be not Executor of his Plowd. in = 
own Wrong. | ter Woodward & 
| | Darcy: Licet con- 

terium teneat Brook tit. Exec. n. 57, 59, 112, 114, 118. cujus opinio communiter hodie reprobatur, ut non ſemel 


nihi nunciarunt juriſperiti hujus Regni Angliz non pauci, nec mediocriter docti. D. Coke, I. 13. Relat. fol. 30. 


But he muſt obſerve that the Debts be of an equal Degree. For 
if the Teſtator be indebted to other Men by Judgment or Statute, 
and to the Execntor only by Bond, then he may not firſt pay him 
ſelf, unleſs there be Goods ſufficient to pay both him and them. 
PI, Com. fo. 184. Moodevard and Darcy's Caſe. Lib. 5. fol. 30. 
Dyer 185. 5 5 
ee it is to be noted in this Place, (10) if the Execu- 
tor pay to ſome of the Creditors Part of the Debt due to the Teſta- 
tor, and receive an Acquittance for the Whole; as if the Teſtator 
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be indebted to one in Forty Pounds, whereof the Executor payetng wo 


but Ten Pounds, and nevertheleſs taketh an Acquittance of the 
whole Forty Pounds; this Acquittance ſhall not prejudice any other « Brook tit. Aﬀets; 
Creditor, but for Ten Pounds only x. 1 n. 1. & tit. Exec, 
If there be Two Creditors in equal Degree, and both ſue, if the *. 
Executor doth by Covin help that Creditor which began his Suit laſt 
to his Judgment or Execution firſt, and there be no Aſſets left to 
pay the other Creditor ; he muſt be ſatisfied out of the Executor's 
own Eſtate, if this Covin be proved againſt him. But the Confeſ- 
hon of an Action by the Executor, where there is a real Debt, is 
no Covin: And ſuch Recovery by Confeſſion is a good Plea for the 
Executor againſt another Creditor. 5 H. 7. 27. P. 39 Eliz. C. lib. 
bitrat. fo. 269. 41 E. 3. Fitz. Exccutor, pl. 68. 7 Eliz. Dy. fo. 232. 
21 H. 7. Kehkp. fo. 74. 2 EY 
Therefore where ſeveral Actions are brought againſt him of equal 8 Den 
Nature, he may confeſs Judgment to which he will, and ſatisfy him whe 
firſt, unleſs tis in the Caſe of the King, where he js intitled to a 
Debt on Record, as upon Office found, or to Hues and Amerciaments 
in his Courts of Record. 
So where there are ſeveral juſt Debts due on Bonds, the Executor 
may pay which he will, except a Suit is commenced ; but even in 
luch Caſe, if pending that Suit another Bond-Creditor brings an Ac- 
tion 
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Of the Office of 


tion of Debt againſt him, he may prefer which he will, by c 
Judgment to one of them, (for he is not bound to ſtand 2 + wes 
and he ſhall be firſt ſatisfied. 1 ) 
Blundevill v. Love: An Executor procured another to ſue him for a juſt Debt, and 
n thereupon Judgment Was obtained, which he pleaded to a former 
Action brought againſt him; and this was adjudged a good Plea: for 
an Executor hath Liberty to pay one before another, tho' he hath 
Notice of the Action; for tho' in Conſcience all juſt Debts ought to 
be paid, yet there may be ſome Circumſtances which may make it 
reaſonable, that one Creditor ſhould be preferred before another, as 
if he is Poor, (5c. fp 
1 Vern. 369. After a Bill is exhibited in Chancery againſt an Executor, and 
Bright v. Woodward. pending that Suit, he ſhall not be allowed any voluntary Payments 
he made afterwards to any of the Creditors, without Suit. 
1 Vern. 457. Neither ſhall a Judgment confeſſed by an Executor pending a Bill 
Surrey verl. Smalky, in Equity, be preferred in any Payment, nor allowed in Account. 

7 If an Executor or Adminiſtrator compound for 40 J. with one who 
hath a Judgment for 100 J. this underhand Compoſition ſhall not 
prejudice any other Creditor who is a Stranger to it: For ever 
Executor or Adminiſtrator ought to execute his Office lawfully in 
paying Debts, Duties and Legacics, in ſuch Precedency as the Law 

requires; and an Agreement made between them and others ſhall 
not be to the Prejudice of a third Perſon. Lib. 8. fo. 13 2. Tur- 
uer's Caſe. i 0 
A Man is condemned in Debt, and dies before Execution had; 
per Curiam, the Adminiſtrator or Executor is bound to pay this Debt 
upon Record before Specialties. Dy. fo. 80, 
M oreover it is to be noted, that this hath been delivered and re- 
ceived for Law, vis. that if (11) the Executor did pay with his 
own Money ſo much of the Teſtator's Debts as the Value of the Te- 
ſtator's Goods or Chattels did ariſe unto, and retain in his Hands the 
| Teſtator's Goods or Chattels; then ſuch Payment ſhould not pre- 
_ peg judice the other Creditors to whom the Teſtator was indebted, 
min. n. 37, 38, 51. but ſhould charge the Executor as Afets ' : And therefore that it 
Lind. in c. itz qu& behoveth the Executor to alienate the Goods of the Teſtator for 
3 ag granny Payment of his Debts, if he would be ſafe from paying any more 
conſt. Cant. Debts than the Goods of the Teſtator did extend unto ®. How- 
2 & Lind. ubi beit at this preſent the contrary Opinion ſeemeth to prevail in this 
upra. Quibus ad- | . . 3% 
jungas Sichar. in L. Our Realm; namely, that the Executor paying the juſt Value of if 
ult. . & fiprzfatam. the Teſtator's Goods to the Creditors, may retain the ſame Goods 
es C. de jure im his Hands, which nevertheleſs ſhall not charge the Executor as 
* Dyer, fol. 2. & ſol. Aſſets 3 | OT | ez | | 
Foy I!n an Action of Debt brought againſt an Adminiſtrator, it was the 
Opinion of the Court, that he might retain Monies in his own 
I Nands of the Inteſtate, to ſatisfy a Debt due to himſelf. M. II 
Ci. Elis 63e. S. C. Fac. C. B. Bond and Greens Caſe. Godb. Rep. fo. 216. Lib. 5. 
1 Roll. Abr. 922. Fo. ta.” Coulter s Caſe. 
Moor 527. S. C. And ſo may an Executor. PI. 184. 20 U. 7. Kel. fo. 58. M. 
| 2 Elig. Dy. 187. | 
If the Teſtator be, indebted to A. by Bond in 20 J. if his Executo!s 
make a ſufficient Obligation to the Teſtator's Creditor, and ſuff- 
ciently diſcharge the Teſtator without Covin, they may retain the 


Goods for ſo much, and the Goods retained ſhall not be _ 
I 
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1 Brook Abridg. tit. 
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their Hands; yea though they have appointed 2/rericrem diem for the 3 
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payment of the Money . 
Caſe, Leon. fo. 111, 112. Moor 260. 8. 


$. brought Debt againſt 7. S. as Executor to B. who pleaded Ful- 
y adminiſtered, Oc. to which the Plaintiff replied, that he had Goods 
of the Teſtator's to the Value of 200 Marks; which the other con- 
ſeſſed, and gave in Evidence, that he had paid as much of his own 
proper Money for the Teſtator's Debts, and ſhewed how. Reſolved, 
that it might well be given in Evidence, and that the Property of 
the Deceaſed's Goods by Payment of the Teſtator's Debts to the Va- 
lue of the ſaid Goods is altered; and the Property being altered to 
the Uſe of the Deceaſed, it is a juſt Adminiſtration . 

If a Teſtator mortgages a Leaſe for Years, and dies, his Executors 


may redeem it with their own Money, and the Leaſe ſhall be Aſſets 


in their Hands, for ſo much as the Leaſe is worth above the Sum 
which they paid for Redemption of it “. 

Now as concerning (12) Mortuaries, they are fo called, becauſe 
before the Reformation, they being left to the Church, were brought 
thither with the Corps at the Time when it was to be buried, and 
preſented to the Prieſt at the Funeral. 

This Word in thoſe Days was uſed in a Ci21/ as well as in an Ec- 
cefraſtical Senſe, for the Mortuary was paid to the Lord of the Fee, 


* 


Stampe and Hutchins's 
P. Co. Eliz. 120. 


4 Shelly verſ. Sackwile, 
Anderſ. Rep. 24. 
20 H. 7. fo. 2, 4, 5 


* T. 32 Eliz. C. B. 
Hawkins and Laws's 


Caſe, Leon. 155. 


Lindw. Lib. 3. tit. 
15. ap. 2. 


as well as to the Prieſt; for if the Deceaſed had Three or more A- 
nimals of any Kind whatſoever, the beſt was reſerved for the Lord 


of the Fee as an Heriot, and the next beſt was for the Prieſt as a 
Mortuary, which was certainly to be paid to him of whom the De- 
ceaſed uſually received the Sacrament whilſt living; and this was in 


Recompence of a ſuppoſed Subſtrattion of perſonal Tithes and Obla- 


tions, * -- | PAL 
It was a Payment originally founded upon the Superſtition of Per- 
ſons apprehending themſelves in a State of Damnation for /abſtrac- 


ting Tithes, but it was due to the Clergy only from their own . 
ar, tho' now by an unwarrantable Manner they are demanded 
by Parſons of other Pariſhes, as the Corps paſſes through their reſpec- 


tive Pariſhes, and this by the Name of Obventions, (i. e.) from 
their Meeting the Corps, whereas that Word is applicable to all 
Church-Duties whatſoever. 2 8 
But becauſe many Queſtions and Doubts had been made, not only 
of the Manner and Form of demanding Mortuaries, but alſo of the 


Hob. 175. 
11 Rep. 15. 


Quantity and Values thereof, it is enacted by Authority of Parlia- 


ment as followeth * © N (13) Parſon, Vicar, Curate, Pariſh- 
Prieft, ne any other Spiritual Perſon, nor the Farmers, Bailifs, 


00 
0 


ſous within this Realm, or any Perſon or Perſons dying within 


(c 


x Sums of Money, ne any other Thing for the ſame, more than is 


« Perſons before the Fudee ſpiritual, for the Recovery of any ſuch 


t Stat. H. 8. an. 21, 
cap. 6. 


ne Leſſees, ſhall take, demand, or receive, of any Perſon or Per- 
this Realm, for any Mortuary or Corſe-preſent, ne any Sum or 


bereafter mentioned; ne alſo ſhall convent or call any Perſon or 


. lortuaries or Corſe-preſent, or any other Thing for the ſame, more 


Van is hereafter mentioned; upon Pain to forfeit F or every Time 
5 ſo demand; ng, receiving, taking, or conventing or calling any ſuch 
Perſon or Perſons before any Spiritual Fudge, ſo much Value as 


* they ſhall take alove the ſame limited by this Act; and over that, 
5 B * Forty 
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cc Forty Shillings to the Party grieved contrary to this At 5 For FR 
« which Forfeiture, the Party ſo grieved contrary to this Aer ſhall 
« have an Action of Debt by Writ, Bill, Plaint, or Information, in 


any of the King's Courts, wherein no Wager of Law, &c. ſhall 


Firth, (14) 4. 1s enacted; I hat no Manner of Mortuar Hl Je 
© zaken or demanded of any fuch Perſon, whatſoever he be, hi 
« at the Time of his Death hath no movable Goods but under the 
* Value of Ten Marks. CF" | : 


* Aſo (15) that no Mortuary ſhall be given or demanded fro, Wi 
* henceforth of any Manner of Perſon, but only in ſuch Place as , i 
Mortuary heretofore hath been uſed to be payed and given; and iz 
* thoſe Places none otherwiſe but after the Rate and Form hereafter 


cc 


* mentioned. © 


Ne (16) that any Perſon pay Mortuaries in more Places than 
* one, that is to ſay, in the Place of their moſt Develling and Ha. 
c bitation; and there but one Mortuary. 1:4. ol 
0 Nor (17) no Parſon, Vicar, Curate, Pariſh-Prieſt, or other. Kt 
«* ſhall for any Perſon dying, or dead, being at the Time of hi 1 
« Death of the Value of movable Goods of Ten Marks or more, 
* clearly above his Debts payed, and under the Sum of Thirty 
* Pounds, take for any Mortuary more than Three Shillings Fu- 


ce pence in the Whole. 


And (18) for a Perſon dying, or dead, being at the Time of his 3 
Death of the Value of Thirty Pound or above, clearly above his 


« Debts payed, in movable Goods, and under the Value of Forty 


&« Pound, there ſhall be no more taken and demanded for a Mortua- 


« ry than Six Shillings Eight-pence in the hole. 


« And (19) for any Perſon dying, or dead, having at the Time of 

« bis Death of the Value in movable Goods of Forty Pound or a- 
© bove, to any Sum whatſoever it be, clearly above his Debts payed, 
© there ſhall be no more taken, payed or demanded for a Mortua- 


« ry, than Ten Shillings in the Whole. 


© Provided, (20) That for no Woman being Covert Baron, ne | 
Child, nor for any Perſon not keeping Houſe, any Mortuary le 
payed, ne that any Parſon, Vicar, Curate, Pariſh-Prieft, or - 


« ther, as, demand, or take for any ſuch Woman, Child, or for a- 


00 1 Perſon not keeping Houſe, dying, or dead, any Manner of 
*16 3 


ing or Money by May of Mortuary. 


Ne alſo for any way-faring Man, or other that dwelleth not ne 4 


« maketh Reſidence in the Place where they ſhall happen to die; but 
* that the Mortuary of ſuch a- faring Perſons be anſwerable in 
« Places where Mortuarics be accuftomed to be paid, and in Man- 
« ner and Form, and after the Rate before-mentioned, and no other- 
<« epiſe, in Place or Places where ſuch way-faring Perſons at the 
C Time of their Death had the moſt Habitation, Houſe and Dwel- 
* ling-places, and not elſewhere. Vs 
% Provided (21) always, That it ſhall be lawful to all Manner 
« of Parſons, Vicars, Curates, Pariſb-Prieſts, and other Spiritual 


« Perſons, to take and receive all Manner Sums of Money, or - 


« ther Thing, which by any Manner of Perſon dying ſhall fortune 10 

& be diſpoſed, given or bequeathed unto them, or any of them, or 10 

e the high Altar of the Church, this Aft or any Thing therem meu 

« tioned notwithſtanding. * 
; i | 6 
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« And be it, &c. That no Mortuaries or Corſe-preſents, or any 
« Sum or Sums of Money, or other Thing, for any Mortuary or 
« Corſe-preſent, ſhall be demanded, taken, received or had in the 
« Parts of Wales, nor in the Marches of the ſame, nor in the Towns 
« of Calice or Berwick, or the Marches of the ſame, but only in ſuch 
« Parts and Places of Wales, Marches and Towns aforeſaid, where 
« Mortuartes have been accuſtomed to be taken and payed : And 
« in thoſe Parts and Places no Mortuaries or Corſe-preſents, ne a- 
* ny other Thing for Mortuary or Corſe-preſent, from henceforth ſhall 
« be demanded, taken, received, or had, but only after the Form, 
© Order and Manner above ſpecified in this preſent Act, and none 
E orherwiſe, ne of any other Perſon or Perſons, than is limited in 
4 this preſent Act, and none otherwiſe, upon Pain above contained 
« in this preſent AF. <a 2 + ö 
* Provided alſo, That it ſhall be lawful to the Biſpops of Ban- | Mortuaries are ta- 
4 gor, Landaff, Saint Davids, and Saint Aſaph, and likewiſe to the 10 Dives and 
© Archdeacon of Cheſter, to take ſuch Mortuaries of the Prieſts a Recompence is gi- 
* within their Dioceſes and Furiſdittions as heretofore hath been Fo 3 1 
8 | | iſhops thereof by 
accuſtomed. | th the Statute 12 Annæ, 
% Provided always, That in ſuch Places where Mortuaries have cap. 6. 
* been alcuſtomed to be taken of leſs Value than is aforeſaid, that 
* no Perſon ſhall be compelled to pay in any ſuch Place any other 
* Mortuary than hath been accuſtomed ; ne that any Mortuary in 
fuch Place ſhall be demanded, taken, received or had, of any ſuch 
© Perſon or Perſons exempt by this Act, nor in any wiſe contrary to 
* this Act, upon Pain afore limited.“ — Cots = 
This Statute is now the ſtanding Law concerning Mortuaries ; but 
before it was made, the common Opinion was, that they were only 
recoverable in the Spiritual Court, and where Prohibitions were 
brought, it was uſual to grant Conſultations ; for as Fitabherbert tells F. N. B. 
us, where a Cuſtom. is alledged for the Payment of a Mortuary it ſnall 
be tried in the Spiritual Court, becauſe that Court had the original 
Juriſdiction in ſuch Caſes ; but others are of Opinion, that where the 
Cuſtom is denied, and that is ſuggeſted to the Court in order to ob- 
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tan a Prohibition, that it hath been granted; therefore Prohibitions f " | 1 | 
having been denied, and granted upon ſuch a Suggeſtion ; it was ruled | -- 
by the Court of King's Bench, that where the Suit was in the Spiri- 1 | 
tual Court for a Mortuary, the Defendant ſhould take a Declaration Wh 
upon a Prohibition, and try the Cuſtom at Law. 3 Mod. 268. Proud Wil! 
And yet where a Vicar ſued in the Spiritual Court for a Mortua- Mark verſus Gilbert, ml. 
ry, the Defendant ſuggeſted for a Prohibition, that it was not by 8d. 263. 1 


Cuſtom due to him, but to the Impropriator, and that he had paid 
t to him, and that the Statute had not taken away all Mortuaries, 
but only ſuch as were not due by Cuſtom, which Cuſtom is to be 
_ tried at Common Law ; but the Prohibition was denied, for that 
the Spiritual Court may hold Plea of Mortuaries notwithſtanding this 
Statute, for that takes away thoſe Mortuaries only which were not 
Payable by Cuſtom ; now here it was admitted, that a Mortuary 
Was due by Cuſtom, but they differed in the Perſon to whom it was 


to be paid, and the Statute enacts no new Thing, but leaves Mor- 
aries to be paid as before. | 


A Mor- 
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A Mortuary was formerly uſed to be paid by the Executor next to 
the Heriot, and before the Debts. Hera, lib. 2. c. 50. Brafion 
lib. 2. fo. 60. Britton, fol. 178. Inſt. part. 1. fo. 185. 5. 

If a Man be ſued in the Spiritual Court for a Mortuary, a Pro- 
hibition will lie. Do. & Stud. lib. 2. c. 55. Though it appeareth 
by the Statute 13 E. 1. commonly called Circumſpette ngatis, that 
Mortuaries are ſuable in the Court Chriſtian. In antient Times, if 
a Man died poſſeſſed of Three or more Cattel of any Kind, the bet Wl 
being kept for the Lord of the Fee as a Heriot, the ſecond was wont 
to be given to the Parſon in the Right of the Church. Ty. part. 1. 
fo. 185. b. | 

But here it may be demanded, whether the Mortuary ought to be 
paid before the Goods be divided amongſt the Wife and the Children, 
(where ſhe hath a Widow's Part, and they filial Portions, by the 
Cuſtom of the Country;) or it ought to be taken out of the Dead's 
Part only. To which Queſtion anſwering, I hold it more agreeable 
to the Civil and Eccleſiaſtical Law, that it ought to be ſatisfied out 
of the Dead's Part, after the Diviſion of the Deceaſed's Goods, ac- 

cording to the Cuſtom of the Country: And my Reaſon is, becauſe 
a Mortuary is of the Nature of a Legacy, and termed in Law the 
principal Legacy. Now ſeeing it is clear that Legacies are to be 
paid out of the Dead's Part, therefore the Mortuary is to be paid out 
* Mortuarium eſſe of the ſame Part *; yet before any other Legacies, and without an 
OE Defalcation, as well for that it is a principal Legacy, as by Force 
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anima defuncti relic- : | 
tum, conſtat ex gloſ. of the foreſaid Statute. 

in c. conquerente, de | | | | | 

offic. ordin. ex & Hoſtienſ. ibidem, verb. mortuar. ideoque non ex afle, fed ex illa parte quæ dicitur pars defun&i 
ſolvendum ; nec patitur defalcationem, maxime propter Stat. inde edit. | 


3 WO | 


Upon the whole Matter, Mortuaries are ſuable in the Spiritual 
Court, tho' ſome have been of Opinion, that ſince by the Statute the 
Sum is made certain, where by Cuſtom a Mortuary is to be paid, 

that an Action of Debt may be brought for that Sum, becauſe the Sta- 
tute hath made it a Duty, and therefore the Law will give a proper 
Remedy to recover it; but ſuch Action was never yet brought. 

But an Action of Debt hath been brought againſt a Vicar for ta- 
king more for a Mortuary: than is allowed by the Statute, by which 
he forfeits ſo much in Value as he took more than is limited by that 

Statute, and Forty Shillings to the Party grieved. See the Precedents 
in Ch. Entr. 16g. 
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6. XVII. Of making an Account; and firſt, of the Ne- 
b Cebſſity thereof. | 


1. Divers Reaſons wherefore Executors are to account. 
2. Whether the Executor be ſubjett to account, being releaſed ty |} 


the Teſtator. 
m Super hac materia LI E RE it may be conſidered , how needful it is that Executors 
e eee ſhould be accountable; to whom the Account 1s to be made, 


 Traft. de exec. ut. ©, f 
vol. $. noviſimum, Within what Time, in what Manner, and what Effects the ſame hath. 


n. 4. & Jo. Olden. How (1) requiſite and needful a Thing it is, that Executors ſhoul 


cond. Trad tit. 8 be charged with the rendering an Account; the unfaithful Dealing of 
: : | Executor, 
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Executors, to the utter undoing of many fatherleſs and friendleſs 
Children, is a Proof over-well known n. Surely, if it ſtand with Argument. a g. 
Reaſon, that Stewards, Receivers, Bailiffs, Tutors, Factors, and ſuch e cums 
25 have to deal for other Perſons, ſhould be accountable of their TOs: 
Stewardſhip and Offices*; with great Reaſon may it be maintained, * Jo. de Canib. in d. 
that an Executor ſhould be ſubject to account rather than they; for aer N Ne 3 
they for the moſt part have to deal for ſuch as be living, who way 1. 2. Cat = 
have an Eye to their Doings; but an Executor hath to deal for a 

dead Perſon, who neither can ſee nor hear if his Executor deal un- 

uſtly. Again, if the Executor have well and faithfully executed his 

Office, and fully diſcharged the Truſt repoſed in him, what ſhould 

move him that he ſhould not willingly make a due Account thereof, 

and thereby obtain an Acquittance, and be delivered from the Bur- 

then laid upon him? 2 On the contrary, if he have played the un-“ Jo. Olden. tract. 


juſt Steward, in that Caſe ought he to be urged and compelled to make eee, - ult. vol. 


his Account, that his Fraud and Deceit being detected, he may be 

- juſtly puniſhed, and others by his puniſhment premoniſhed . By this 4 Olden. ubi ſupra. 

alſo, that as well the Civil Laws as the Eccleſiaſtical Laws be fo 

preciſe in making Inventories, we may learn the Neceſſity in making 

an Account; for if Executors were not accountable, the Uſe of In- 5 

ventories were to little Purpoſe . | * Jo. de Canib. in d. 
To conclude, all equal Laws of every well-governed Common- * wovifimum. 

wealth have favoured the Execution of Teſtaments and laſt Wills of 

Men deceaſed, and have had ſpecial Care that they ſhould not be 


fruſtrated ; and therefore no Man can with ſafe Conſcience ſpeak a- 


gainſt the rendring an Account. Inſomuch that if (2) the Teſtator Old. d. trad. tit. 8. 


ſhould diſcharge his Executor from making an Account ; yet if the 
Executor deal fraudulently, the Ordinary may in his Diſcretion exact 
an Account at his Hands, for the Reformation of ſuch Fraud *. For Lind. in e. reliptoſa 
it is not to be preſumed that the Teſtator, in granting to the Execu- verb. rationem. de 


tor Immunity from making an Account, did think that the Executor am. I. 3. Provine. 
| conſt. Cant. Jo. de 


would deal unjuſtly and fraudulently *, and ſo did not pardon any Athon, in magna 
ſuch Injuſtice and Fraud, whereof he had no Concett*; but rather — in Legatin. 
hoped that the Executor would diſcharge his Office with all Fidelity, _ e 
ſo that there ſhould not need any Account, and in that Reſpect only & jo Olden. locis ſu- 
(I mean in the Caſe of his Fidelity) did acquit him from rendring an Perivs citatis. | 
A y | Lin, Jo. de Canib. 
ccount 7, & & Jo. Olden. ubi 
ſupra. * L. fi quis ff. de leg. Lind. ubi ſupra. 


By a Statute made Anno 1 Fac. 2. tis enacted, That an Admini- 1 Jac. 2. c. 17. 
firator ſhall not be cited to give an Account of the perſonal Eſtate of 
the Inteftate, otherwiſe than by an Inventory, unleſs it be at the In- 
france of ſome Perſon in Behalf of a Minor, or of one having a 
Demand out of ſuch perſonal Eftate, as Creditor or next of Kin. 

Now fince the Incentory ſhews with what he is charged, ſo the Ac- 
count to be given by him muſt be his Diſcharge, and that is what he 
can prove to be laid out in Funeral Expences; the Charges in making 
the Inventory ; and where there is an Executor, the Charges of pro- 
ving the Will, the Payment made of all juſ# Debrs and Legacies ; 
ſuch an Account will diſcharge him of all Suits in the Spiritual 
Court, but not of Suits at Common Law, for there every Particular 
muſt be again proved. | 

My Lord Coke tells us, that in his Time it was attempted in Par- Inſt. go. b. 
liament to give an Action of Account againſt the Executors of Guar- 

: 6 C dians; 
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dians ; but it could never be effected; this is now done by the Sta- 
4 8 5 Anne, c. 16. tute 4 Anne, by which tis enacted, That an Account ſhall lie againſt 
Ns. an Executor or Hdminiſtrator of a Guardian, Bailiff, or Receiver 
&c. and the Auditors ſhall examine the Parties on Oath, and ſhall 
be allowed as thought reaſonable by the Court, by the Party on whoſe 
Side the Balance ſhall be. 


. 


6. XVIII. To whom the Account ought to be made, 


1. The Account is to be made to the Ordinary. 

2. Whether the Account is to be made to the Creditors or Lega- 
fartes..: 5 | 

3- Whether the Account is to be made to tbe C.- Executor. 


Clem. Unic de teſt. 
Cc. Stat. C. & poſtq. 
de teſtam. I. 3. pro- 
vinc. conſtit. Cant. taineth *; Who therefore not unaptly may be termed the Executor of 


Jo. de Canib.'de Ex- | : , 
be. hs A Executors, becauſe he examineth the Account of every Executor; and 


§. noviſſimum. Per. 


238 C. de Epii. a Father, in providing how they may maintain that which is left 
SIC. 


t Jo. de Canib. in d. ; 
S. noviſſimum, n. 9. And though (2) it ſeemeth that the Executor is not bound to make 
v Jo. de Canib. in d. an Account to the Legataries or Creditors extrajudicially * ; yet ! 
6. noviſimum. ſuppoſe that, at the Inſtance of ſuch Legataries and Creditors, he may 
9 PTE be compelled to render an Account to the Ordinary judicially *. 
6 Io (3) this Queſtion, whether an Executor be bound to make an 
Account to his Co-executor, it is anſwered, That extrajudicially an 
Executor may exact an Account of his Co-executor, but not in Judg- 
3 an. glu. ment? ; but the Ordinary may call them both, or either of them, 


ibidem. do a judicial Account“. 
* L. 2. de adminiſt. 
tut. C. Lind, ubi ſupr. 


HE (1) Account is to be made by the Executor to the Biſhop 


Lind. in d. c. ſtat. 


g. XIX. Of the Time of the Account. 


1. The Time is left to the Diſcretion of the Ordinary. 
2. Of the general and particular Account. 


s HE (1) Time appointed for making the Account ſeemeth to be 
arbitrary, that is to ſay, left to the Diſcretion of the Ordi- 
„Text. in e. Stat. 6. NAry *. And (2) altho it may ſeem that the Executor ought not to 


& poltquam. deteſta. be called to a general Account of his whole Executorſhip, before he 


[.3-provincull. conſt. have had ſufficient Time for the Performance of the Will *, (which 


* Lind. ind. c,6.& is a T'welve-month,*;) nevertheleſs in the mean Time, if the Execu- 


poſiquam. verb. con- tor do not adminiſter faithfully, or if the Ordinary think it conve- 
grue, & verb. ratio- 


nem reddere. 


e T. null C de E- and ſo in divers Reſpects the Law hath appointed the Time diverſely. 
piſ. & cler. Boi. in c. 


tua. nobis. de teſta. extra. Covar. in c. 3. eod. tit. 
Jo. de Canib de exec · ult. vol. 5. noviſſimum, ꝗ. 10. 


© Lind, in d. c. Stat. verb. congrue, & verb. rationem reddere. 

But whatſoever the Law hath determined herein, it is for the 
moſt part every where within this Realm obſerved, that the Execu- 
tors promiſe to the Ordinary by Virtue of their Oath, to make a true 


and perfect Account whenſoever they ſhall be thereunto called 4 
3 


or Ordinary, to whom the Probate of the Teſtament apper- 


the Father of the Fatherleſs, for that to poor Orphans he is inſtead of 


unto them by the Teſtament of their Father or other Perſon deceaſed. 


nient, the Executor may be compelled to make a particular Account“; 


4 * _ 
1 
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the ſaid Ordinary ©; and therefore may be called to a general Ac- * Text. in d. $. poſt- 
count within the Year *; yet I refer the Reader to the ſeveral Stiles The os Athon. gloſſ 


of ſeveral Courts, for his farther Information in this Behalf. in Legatin, libertat. 
| verb. approb. 


6. XX. Of the Manner of making an Account. 


1. What Proof is requiſite in the Account. 

2. Of the Diſtribution of the Reſidue. 

z. Of the Office of the Ordinary in the Account. 

4. What Manner of Expences are to be allszwed to the Executor. 
5, Of the Citation in the Account. 


15 we reſpect what is to be performed by the Executor who maketh 
the Account?; he is not only to declare what Goods and Chattels * De forma reddendi 


belonging to the Teſtator he hath received ®, and what Debts and Giden in E a 


Legacics he hath paid for the Teſtator*, and to (1) make due Proof execut. ult. vol. tit. 8. 
of every Payment, that is to ſay, of leſſer Sums by his Oath, and of & Menoch. de arb. 


| i | d. I. 2. ca. 209. 
greater Sums by other Proofs , ſuch as the Ordinary ſhall allow“; 3838 ee 


but alſo if (2) any Thing do remain of the ſaid Goods and Chat- tud. Pariſ. 5.6. glof. 
tels", the Funerals together with the Debts and Legacies ſatisfied N ibid. 
and diſcharged , the ſame ought to be diſtributed, and converted in Jo. And. in addic. 


pios uſus*. Neither ought the Executor to apply any Part thereof to ad Specul. de Inſtr. 


; | | k . , edit. 5. nu . 
his own private Uſe, more than is given him by the Teſtator, or vert — 


which the Ordinary ſhall allow him for his Labour, or for the like Lind. in c. ſtatutum. 
Conſiderationꝰ. But of this Diſtribution of the Reſidue (in pios verb. reddere ratio- 


nem. lib. 3. provin. 


aſus) there is but ſmall Uſe in theſe Days, as well for that the Reſi- conſlit. Cant. Jo. de 
due is commonly left to the Executors ; as alſo for that Executors are Athon. in Legatin. 


alraid that ſome unknown Debts due by the Teſtator ſhould afterward datt de me mar 


arile, and ſo may be compelled to pay the ſame out of their own Purſe. Trac. de probac. 


| | | verb. expenſe, con- 
chu. 722. Menoch. de caſe 209. Old. de exec. ult. vol. tit. 8. Maſcard. de probac. concluſ. 720. m L. cum 


ſervus. ff. de cond. & demon. un Magna char. c. 18. »In c. ſtatutum. 5. ſtatuimus. de teſta. lib. 3. provincial. _ 
conſtit. Cant. c. cum. tibi. de teſta. extr. Plowd. in caſ. inter Norwood & Read. Doct. & Stud. lib. 2. cap. 10. 
circa medium, =? Text. in d. Ff. ſtatuimus. Quod tamen intellige prout ſupra ſcripſi ead. part. f. 1. in fin. 


If we reſpect (3) what is to be performed by the Ordinary in the 
Making of this Account, I ſuppoſe that it doth appertain unto his 
Office, not only to examine the Account, and ſee whether the ſame _ 
de rightly calculated, and whether the Accountant do charge himſelf 
wich the Receipt of the whole Goods and Chattels of the Teſtator, 
and how much he hath disburſed, either for Funerals, Debts, or Le- | 
gacics 3; but alſo to have Regard what Manner of Expences the Ac- 4 Menoch. d. caſe 
countant requireth to be allowed unto him; for (4) delicate Expences 29. Old. d. tit. 8. 


are not to be allowed, but honeſt and moderate, according to the "8 


Condition of the Perſons*, And after due Examination of the ſaid * d. c. ſtatutum. g. 
Account, the Ordinary finding the fame to be true and perfect, may d. f. b. N. 9. 
pronounce for the Validity thereof, and ſo acquit the Executor ſo far 


1 
forth as appertaineth to the Eccleſiaſtical Court. But if, upon the. 5 8 : il 
Examination of the ſaid Account, it do appear that the Executor hath fr mg PAY | 1 bi 
not dealt faithfully, the Account is to be rejected“. t Vide infr. h. prox. 4:38 
The Ordinary may call an Adminiſtrator to Account, but he can- Levarn's Caſe. 1388 
not compel him to diſtribute the Surplus of the Inteſtate's Goods ; 8 
tis true, he was to account when required, but was not bound to do 1m 
t before he was lawfully cited, and by Conſequence could not be | 1 
ated ex Hie; all which appears by the Condition of the 8 1.98 
| ſtrator 5 Wil: 
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ttrator's Bond to the Ordinary before the Statute 22 Cay, 2, but 1 
22 & 23 Car. 2. c. that Statute tis enacted, That all Ordinaries having Porver 79 grant 


0. Anno 162. Adymniſtration, ſhall take Bonds with Sureties in the Name of the OY. 1 
ee dinary, with a Condition to exhibit a true Inventory of the Grads, &c. 


* (i. e.) Theſe Words and truly to adminiſter the ſame according to Law, and to pay 1}, 


SSall be conſtrued i | the Ural J art [< | | 
BEE * $4 Refidue as the Ordinary ſhall dirett, who hath Porver 7 call 255 


count. Adminiſtrator to account, and to order a Diſtribution of the Surplus I 
after Debts, Funerals, and juſt Expences allowed, and to c pet A 


the Adminiſtrator to pay the ſame by the Fceleftaſtical Laus. 


Lutw. 882. Afier this Statute Debt was brought on a Bond conditioned for the : ] 


i Salk. 315. 8. C. Payment of zoo J. wherein one Bum was botind- to the Arch. 


/hop, that the Adminiſtrator of T. F. ſhould truly adminiſter and ex. 
hibit a true Inventory of the Inteſtate's Eftate, and to give a juſt A. 
count of his Adminifiration, Gc. the Defendant pleaded that he had 
exhibited a true Inventory, and given a juſt Account ; the Plaintis 
replied, that the Inteſtate owed 200 J. to E. G. by Bond, and that 
his Goods to that Value came to his (the Adminiſtrator's) Hands, ang 
aſſigns the Breach in not paying that Debt; and upon a Demurrer 
to this Replication the Plaintiff had Judgment; but it was reverſed in 
the Exchequer-Chamber, becauſe the Breach was not within the 


Meaning of the Condition of that Bond. 


Sallkeld, who reports the ſame Caſe, tells us, the Queſtion was, 3 } 


whether an Adminiſtrator was obliged by the Bond to account before 
he was cited; and that it was adjudged, that any Perſon who by 
Law is intitled to a diſtributive Part, may in Conſequence ſue for 
an Account, as a Legatee might before the Statute, for the next of 


Kin is a Legatee by the Statute; now before the Statute, the Admi- 


niſtrator was to account when required; but ſince the Statute, the 
Condition of the Bond is to account at a certain Day, which he muſt 
do at his Peril, and without being cited ; but then his Account is not 


examinable, unleſs controverted by ſome Perſon who hath an Intereſt; i 


ſo that the Condition of the Bond is 70 account, and not to pay the 
Debts of the Inteſtate ; therefore the Bond ſhall not be aſſigned or 
put in Execution, and a Breach alledged for Non-payment of a Debt, 
for that was never intended by the Condition. 
Now whether (5) we reſpe& the Office of the Accountant or of 
the Ordinary, this is perpetually to be obſerved, that the Creditors to 
whom the Teſtator did owe any Thing, and the Legatarics to whom 


the Teſtator did bequeath any Thing, and all others having Intereſt, W 


are to be cited to be preſent at the Making of the ſaid Account", 
- otherwiſe the Account made in their Abſence (and they never called) 

dit. f. nunc vero ali. jg not prejudicial unto them *. | 

qua, n. 45. Lind. in 


d. c. ſtatutum. g. & poſtquam. verb. ordinarius. * L. d. unoquoque. ff. de re jud. & DD. ibid. & ſupr. ead. part. f. 14. 


A Specul. de Inſtr. e- 


g. XXI. Of the End and Effect of an Account. 


1. The Making of an Account ordained in favourable Regard of 
Teftaments. | 

2. The Fett of a perfect and juſt Account. 

3. The Effect of an unperfett Account. 


| HE (x) End for which it is ordained, that every Ee 
ſhould be ſubject to make an Account, is this, that the lawfu 
Teſtaments of them which depart this Life ſhould be fully liſhed 
3 ly 
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pliſhed, according to their true and honeſt Intents; and that the Oc- 
calion of defrauding the dead Man, and miſpending his Goods by un- 


koneſt Executors, might be prevented v. Y Jo. de Canib. 
| | Tract. de exec. ult. 
vol. $. noviſimum. Jo. Olden. eod. Tract. tit. 8. & ſupr. ead. part. $. 17. 


The (2) Effect which ariſeth of a true and juſt Account is this 
the Executor having well and faithfully performed his Office, and 
made his Account accordingly, ought to be acquitted and diſcharged 
from farther Moleſtation and Suits, as one that hath fully adminiſtered | 
and finiſhed his Office ; neither is he to be called by the Ordinary - Menoch. d. cafe; 


to any farther Account '. 209. in fin. Brook 
niſt. n. 14. L. Semel. C. de Apoch. Olden. de exec. ult. vol. tit. 8. n. 17. 


But this final (3) Diſcharge and Acquittance cannot be obtained, 
until the Executor have fully adminiſtered and accounted. And if a- 
ny inferior Judge (I mean under the Degree or Dignity of a Biſhop) 
do grant unto any Executor Letters of Acquittance or final Diſcharge, 
before a lawful Account of full Adminiſtration and faithful Execution 
be made, that Judge is ipſo facto ſuſpended ab ingreſſu Bcclefre by | © fn. de teſtam. 
the Space of ſix Months *. Beſides that, the Acquittance it ſelf doth Ra 
not benefit the Executor, when it appeareth that he hath not fully * Lind. in d. c. fins 


and faithfully adminiſtered ©, 1 


(. XXII. Of the Executor refuſing the Executorlhip, 
and what he is to take Heed of. See antea, Cap. 2. 


1. The Executor reſolved to refuſe, maſt not meddle as Executor. 
:. Who is ſaid to meddle as Executor, or not. 


F the (1) Executor named in the Teſtament reſolve not to ſtand to 
. the Executorſhip, but to refuſe the ſame ; then muſt he beware 
that he do not adminiſter the Goods of the Deceaſed as Executor; 
for having once adminiſtered as Executor, he may at any Time after : ” 
be compelled to undergo the Burthen of an Executor *, and alſo may A mat. in e. Jo- 
2 | nes Bol, in c. tua 
be ſued as Executor by the Creditors of the Teſtator ; though he can- nobis. de tefta. extr. 


not ſue others as Executor, for that he hath not the Will under the * Perkins tit. Teſta- 

Or dinary's Sen | ment, fol. 93. Plowd. 

| NS DS 3 in Caſe, inter Greiſb. 
A (2) Man is then ſaid to adminiſter as Executor, for that thereby & Fox. Brook tit. 

he may be compelled to ſtand to the Executorſhip, when he doth per- OM cap. 49. 

form thoſe Acts which be proper to an Executor *; as to pay the Debts Ag goo 

due by the Teſtator, or to receive any Debts due unto the Teſtator, Mantic. de conject. 


or to give Acquittances for the ſame s, with other ſuch like Acts *, ule. 46G ag 12. tit. 
| A 9. n. 18. 


* Maſcard. de probac. concl. 44. n. 6, 29, 45- Fitz. Abridg. tit. Executor, n. 38. h Aditio hzreditatis quo- 
modo probatur copioſe Maſea. Tract. de probac. qui per multas concluſiones hane materiam proſequitur in verb. aditio. 


By the Statute 43 Elig. it is enacted, That if any Perſon ſhall 43 Elia. cap. 8. 
(ra; 1 Goods or Debts of the Tnteſtate, or by Fraud releaſe or diſ- 
Hage Debts due to him, as by procuring a Stranger who 1s poor to 
bare the Adminiſtration granted to him, and with an Intent to ob- 
'an the Tnteftate's Eſtate, and not upon any valuable Conſaderation, - 
in Satisfattion of juſt Debts, anſwerable to the Value of the 
(rods or Debt s ſo obtained, he ſhall be charged as Executor de fon 
tert, 0 the Value of theſe Debts or Goods; bowbeir, be ſhall be al. 
| 6 D | lowed 
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lowed fuch reaſonable Deduct ions, as other Executor or Admin ra. 
tors ought to hace. en ee ee 

There are ſeveral Acts which amount to an Executorſpip d. ſom 
tor, as may be ſcen in many Inſtances following, and genetwily' 
all Acts of Acquiſition, Transferring, or Getting the Poſſe Non of Wy 


Coos or Eftate if the Deceaſed ; but not by Acts of Prety or Cha. 
rity, ſuch as providing Neceſſaries for his Children, or by feedins Wh 
O 


and preſerving his Cattle, by repairing any of his Buildings in Decay 
or by taking an Account of his Eſtate, or making an Inventory of his 
Goods, as may be ſeen hereafter. _ 
Flyer verſ. Southeate, Now as to the Poſſeſſion of his Goods this Caſe happened; one bad 


Dyer 105. b. | a : L : 
1 Roll. "Abs 918. the Poſſeſſion thereof, without doing any Act as an Executor, either 
8. C. by paying or receiving Debts or Legacies, or in any wiſe diſpoſing the 


ſaid Goods: It was the Opinion of Dyer, that the bare Poſſeſſion of f 


the Goods made the Perſon Executor de ſon tort, becauſe by that 
Means the Creditors had Notice whom they might ſue ; but my Lord 

| Rolle in abridging that Caſe, tells us, that it did not, for if an Action 
ſhould be brought againſt him as Executor de ſon tort, he might dif. 
charge himſelf by ſpecial Pleading, ſhewing how and in what Man- 
ner he intermeddled. | 
It muſt be admitted that if a Stranger (one I mean who is neither 
Executor nor Adminiſtrator) ſhall aſſume upon him the Office of an 
Executor or Adminiſtrator, by uſing the Goods of the Deccaſed, or 
by taking them into his Poſſeſſion; this is a ſuſficient Adminiſtration 
to charge him as Executor of his own Wrong, whereby they, to 
whom the Teſtacor was indebted, may recover their Debts againſt 
him; if there be no other Executor or Adminiſtrator, who hath 


proved the Will, or adminiſtered the Goods of the Deceaſed, againſt 


| whom the Creditors may have Action for the Recovery of their 

i Do. Coke, lib. 5. Debts . But when the Will is proved, or Adminiſtration granted, 
relationum, fol. 33, and they intermeddled; in this Caſe, albeit a Stranger take the De- 
34. in Reads Cale. eaſed's Goods into his own Hands, challenging them for his own, 
and do uſe and diſpoſe them as his own, yet this doth not make him 
Executor of his own Mrong by Conſtruction of Law; becauſe there 

is another Executor of Right, whom the Creditor may charge, and 

x Remedium ordina- againſt whom he may bring his Action ®. And thoſe Goods which 
rium facit ceſſare ex the right Executor taketh forth of the other's Poſſeſſion, after he hath 


traordinarium, neo 8 : . | : 
concurrit aunilium Adminiſtered, are Aſſets in his Hands l. And yet for all this, albeit 


ordinarium cum aux- there be an Executor which doth adminiſter, yet if the Stranger take - 


pee Oi ay a) thoſe Goods, and claiming to be Executor, pay Debts and receive 
el. 2. de minor. f. Debts, or pay Legacies, and intermeddle as Executor; there, becauſe 
Do. Coke ubi ſupra. Of ſuch expreſs Adminiſtring as Executor, he may be charged as Exe- 

cutor of his own Wrong, although there be another Executor of 


= Ibidem. unde fibi Right w; as in the former Caſe, where he doth take the Goods of 


imputet, quia os ſuum the Deceaſed, before the right Executor hath taken upon him the 4 


oy A e Executorſhip, or proved the Will; in which Caſe he is chargeable as 


cent; quæ tacita non Executor of his own Wrong, whereas the right Executor ſhall not be 
2 1 L. de reg. charged but with thoſe Goods which come to his Hands after he hath 
» Do. Cokeubi ſupra. aſſumed upon him the Charge of executing the 'Teſtator s laſt Will ”. 
And here alſo it is to be noted, that a Man ſhall be charged as Exe- 
cutor of his own Mrong, which taketh into his Hands any of the 
Goods of the Deceaſed, although the Teſtator were indebted unto 
him, and he only intending to fatisfy his own Debt, doth take and 


retain ſo much of the Deceaſed's Goods as doth countervail his * 
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and no more *; for he may not be his own Carver in this Caſe “, 1 
becauſe of the great Inconvenience and Confufion which otherwiſe in Coult. Caſe. f 
would inſue; for then, whenſoever any died indebted more than his ? Nemini licet fibi 
Goods would extend to diſcharge, every of the Creditors would ſtrive N. deere. E. uni © 
l Nequis in cauſ. ſan. 

to ſatisfy himſelf firſt, and by Force or other Means bar the reſt from IM 
: oh. iche 4 | 7 . 1 4 Nemo ex dolo {uo 
their R ight, Contrary to Right . debet reportare com- 


modum. L. 1. ff. Imo fraudibus & dolis omnibus modis occurr. C. ſedes. de refer. ex. 


But in ſome Caſes, though there is an Executor de ſon tort, yet he Phitmore 9 f 98 
ſhall not be charged as ſuch, becauſe that Wrong may be purged by * 
a ſubſequent and lawful Adminiſtration; as where the Mother poſſeſ- 
{ed her ſelf of the Inteſtate's Goods as Executrix de ſon tort, and the 
Son afterwards took out Adminiſtration, and paid the Debts as far as 
the perlonal Debts amounted, being to the Value of what his Mother 
had received, as well as to the Value of what he had poſſeſſed, be- 
ing the Whole of the Eſtate; then one of the Creditors brought an 
Action againſt the Mother as Executrix de ſon tort, ſhe pleaded Plene 
adminiftravit ; and all this Matter being found ſpecially, it was ad- 
judged that ſhe was not liable to the Suit of the Creditor, becauſe it 
was brought after Adminiſtration was granted to the Son ; for in ſuch 
Cale ſhe is liable only to him; and if ſhe ſhould likewiſe be liable to 
a Creditor, ſhe might be doubly charged. | 
But many Years afterwards the Chief Juſtice North held it reaſon- 1 Vent. 349i 
able, that an Executor de ſon tort might be doubly charged, both at 
the Suit of the rightful Adminiſtrator, and of the Creditor ; as where 
ſuch an Executor had poſſeſſed himſelf of the Goods, and a Creditor | 
of the Inteſtate brought an Action againſt him, and had a Verdict and 
Judgment, and took the Goods in Execution ; then the righttul Admi- 
niſtrator brought an Action of Trover againſt him for the ſame Goods; 
and it was held, that the Execution thus executed would not diſcharge 
him againſt this Action; it is true, it might diſcharge him againſt any 
other Creditor of the Inteſtate, and he might plead Rzens inter ma- 
res, but not againſt the rightful Adminiſtration, for no Man ſhould 
intermeddle with another's Eſtate, without any Manner of Right. 
But if a Man do thoſe Acts which are not proper to an Executor, 
he is not ſaid to have adminiſtered as Executor to tne Effect afore- 
| fatd ©; as, to feed the Cattle of the Deceaſed, leſt they ſhould periſh *, * Mantic. de conject. 
or to take into his Cuſtody the Goods of the Deceaſed, to the End On 1 
they may be ſafe from being ſtolen, or purloined *; or to diſpoſe of +4. L. pro her. Fitz- 
the Teſtator's Goods about the Funerals *; for theſe be Deeds of Cha- Os e 
rity common to every Chriſtian, and not peculiar to an Executor *. Joke o__ . 
Likewiſe to make an Inventory of the Goods of the Deceaſed, is not & ibi DD. Lind. in 


to adminiſter as Executor; or to deliver to the Wife her convenient 4. © flatutum. Fita. 


/ | 5 : ; tit. execut. n. 38. 
Apparel *; or to take the Teſtator's Horſe and ride him, or to uſe prook tit. adminittr. 


bim as his own, ſuppoſing him not to be the Teſtator's, but his own *; o. — _ - 
or to take of the Goods of the Teſtator by his lawful Gift. And 3s, 4 P „ 
| | de legit. d. L. pro 
generally, whoſoever as a mere Treſpaſler entereth on the Goods of her. Fitz. tit. exec. 
the Teſtator, whether it be to Things living, as Horſe, Kine, Sheep, ., 38. TR 
| ws. ; ; . * Y Mantic. de conject. 
or dead Things, as Pots, Pans, Diſhes, converting the ſame to bis ult. vol. Iib. 12; tit. 
| Proper 9. n. 15. Jaſ. & A- 
| lex. in L. ult. 6. fin 
zutem. C. de jure deli. quæ opinio communis eſt, adverſus Bar. & ejus ſequaces, ut refert Maſcard. de probac. concl. 48. 
ted cum diſtinctione, ut ibi per eundem. z Brook tit. admin. n. 6. Tu autem vide Maſcard. de probac. concl. 44. 
n. 46, &. Dyer fol. 166. 2 Brook tit. admin. n. 28. Huc pertinet quod ſeriptum reliquit Maſcard. de probac. 

concl. 45. n. 46, &c. b Brook tit. execut n. 162. Maſcard. d. concl. 45. n. 29, &c. 
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| proper Uſe, and not to the Uſe of the Teſtator, as to the Payment of 
: _ — — the Teſtator's Debts or Legacies, doth not adminiſter as Executor © 
RAG; Which former Concluſions are generally true, whenas another i; 
| named Executor, and as Exccutor hath intermeddled with the Goods 
of the Deceaſed ; for then he which did without Authority take the 
Goods of the Deceaſed into his own Poſſeſſion, or diſpoſeth thereof 
to his own private Uſe, ſhall not be ſubject to be ſued 7s Executor of Bl 
his on Mrong by the Creditors of the Deceaſed, ſeeing they have 
4 Supra eod. $. n. Action againſt the right Executor, and he again hath Action againſt MW 
62. 2 cum ſequen. the Occupiers of the ſaid Goods without Authority, as is aforeſaid * 
What if the Executor named in the "Teſtament prove the ſame 2 Whe— 
ther is he thereby tied to ſatisfy the Creditors of the Deceaſed, as one 
. © [/abridg. dez cafes that hath adminiſtered ? It ſeemeth that he is not, unleſs alſo he ay | 1 
_ = _ 1597: the Fees due out of the Goods of the Deceaſed. What if the Execu- 
nem reddit, quia pro- tor named in the Teſtament do take the Goods to him deviſed by the 
batio teſtamenti eſt Will > Whether is he hereby adjudged to have adminiſtered as Exe. i 
opus {piricuaie, ne cutor, and conſequently tied to anſwer the Creditor as Executor? lt 
f d. Labridg. dez ſeemeth that he is, unleſs they had been delivered unto him by ano- 
Cn, 9.19. n. 1. ther; in which Caſe it ſeemeth that he hath not adminiſtered to the 
ol. 182. | 3 g 
Effect aforeſaid. 9 1 5 | . 
Howbeit, in theſe Caſes and ſuch like, whoſoever feareth to be ad- 
judged Executor adminiſtering of his own Wrong, the moſt ſafe 
Courſe is not to meddle at all, but utterly to abſtain from all Manner 
of Uſe of the Teſtator's Goods ; and namely, let him beware that he 
r Brook: tit. admin. do not ſell any Goods, or kill any Cattle of the Deceaſed *. 


n. 26. Quamvis jure | : EE 
civili certo certius eſt, cum qui res perituras, quæ videlicet ſervando ſervari non poſſunt, diſtraxit, in ea cauſa eſſe, ut 
pro hzrede non geſſerit, quia hoc non adeundi animo factum eſſe præſumitur. d. L. pro hærede. 


Mayor of Norwich, Tt hath been a Queſtion whether there can be an Executor de ſon 
verſus 7 ohnſon. | | 

| Shore 242. tort of a Term for Tears, becauſe where a Man enters wrongfully he 
3 Lev. 35. S8. C. is a Diſſeiſor, and not a Termor ; but it is now adjudged, that there 
3 Mod. 90. S. C. may be an Executor de ſon tort of a Term, and that he is puniſhable 
in an Action of Waſte. Feet 
For there being a lawful Term in Being, he in Reverſion cannot 
maintain an Action of Treſpaſs during that Time; and therefore it is 
reaſonable he ſhould have a Remedy upon the Contract againſt him 

who claims a Title by that Contract. | 
And as to an Executor of an Executor de ſon tort, he was not 
liable, for the Waſting or Converting any of the Goods of the Teſta- 
tor, at Common Law ; but this is now remedied by the Statute 
30 Car. 2. c. . 30 Car. 2. by which he is made liable as their Teſtator or Inteſtate 


would have been, if he had been living. | 
* 


By what Means Jai 
| become void. 
The Seventh Part. 
SET. 
1. Teftaments loſe their Force twwo Mays. 
2. By hat Means Teſtaments are zoid from the Beginning. 
3. By what Means the Teſtament, once good, is made wid after- 
wards. „ 
4. How we may know when the Teſtament is void from the Be- 
giming. TT 
I Tltherto of thoſe Things which appertain to the Making and 
Accompliſhing of Teſtaments: Now of ſuch Things as tend 
to the Diſſolution thereof. | 
Tho' (1) the Means whereby Teſtaments and Laſt Wills do loſe _ 
their Force be many *: Yet they may be reduced to TWO. 6 De quibu Vigel 
| | civil. I. 9. c. 5. cum ſeq. b Vigl. in tit. quib. mod. ind. inke. inſt. 


The firſt is, when (2) there is ſome original Defe& in the Teſta- 

ment ©; which may happen divers Ways: Either becauſe the Teſta- 5 6 queramus. f. 
tor is ſuch a Perſon as cannot make a Laſt Will *; or becauſe the 1— — 
Things bequeathed are not deviſable by Will © ; or becauſe the Man- Supra, part. 3. 
ner of the Diſpoſition is unlawful *; or for that the Perſon named * Supra, part. 5. 
Executor is incapable thereof; or for ſome other Cauſe hereafter ex- 

preſſed s. And ſuch a Teſtament or Laſt Will being void originally, # Infra g. prox. cum 
or from the Beginning, is called nullum, ſometimes 7njuſtum, or non Jb. gte Fier 
J fact un 3 | 277 | in d. tit. — — 5 
The other Means is, when (3) the Teſtament or Laſt Will, being telt. infr. Inſtit. 


free from original Fault, doth afterwards become void ', And this * Vigl. ind. tit. qui- 
6 E alſo bus mod, teſta. infir. 


— . ⏑—⏑⏑⏑ ne ts me 


pr — — 


———— — rage > — — 

— — - — — == — — 
—— PIX =: — — — ma vs — 

— oo Gn — ns — 

- I — — Fx 7 — 2 
— - — — 


— — — 
— — — 


— 


. ægß ̃— rr 7˖«Üð»k 7 


— — 


— SE 
— 


_— 
— 


— 


2 NO I ee Ng w_ 
PS N — — — — 
— ——— . —ñ—! — — 

— —— — — — no _ — 


— ä 


— — — — - 
— — — ——— — — — — 
— — - - ” — — . ˙—ö , LES 
= 2 2 — 


2 > 


COMET I FEES: _ : 
* . - — — — 250 ng > - . 2 P —_ — £ - = - — 8 r —— 
— 1 — = — SEP — —k — pr — — WR IEEE 7 ——————— ———— = . — ———— >_> — — 2 — —— — . ——— — 
5 n E — | _ — — H— 1 == i CS = ————————————————————— — oa = ——ů— —— — — I £ — 
— * DEC UG MEET LSE ECON TEC . — IRR. Ry => | . _ On ae Ig —. —. ̃ Ü —. ———— = — 2. — — — — IEC 5 A 
6 nin dr tn Dn ol PS ndEctat SCP vrais == * N = ee ut oe — . uh enn rgre psaorognpn ne ging —— l 
1 2 — zz — — — "= = —_—— —— — FR IEEE IEG DIR nnd p — > == — —— . — ä—ũ — — = — —— — — = — — — ——— — —— 2 — 3 - 
22 3 a 2 — — Dſ— IE IE 2 : <A IIA 
R — 5 — - ” — —— — — . — 8 — 
Ca ER SIE Io - — % — CLE IEEE” — _— > — 8 3 
8 — ins oo — Ro - EARS — — IIS. 


\ 
— —eo_——— 2 


1 . 4 1 
* - 
9 ho - "gh . A 


— 


How Teſtaments become void. Part VII 


” 


alſo may happen divers Ways: As by the Making of a later Teſia- 

* L. g. poſteriore. ment * ; or by revoking or cancelling of that which is made 1; orb 
or Our. 1 Alteration of the State of the Teſtator“; or by forbidding or 3 1 
6. 7 : ing the Teſtator to make another Teſtament * ; or if he that is named 4 
L. 1. de his que Executor will not, or doth become unable to be Executor; and bp 
LE * many other Means more particularly ſnewed hereafter D. And bed 
= 6. alio. Infl. qui- K ind of "Teſtament which, once being good, becometh void ex poſt 


bes „ facto, is ſometimes called ruptum, ſometimes irritum . 
r. & infra. | 


n Tit. fi quis _— teſtari prohib. ff. & C. & infra 5. 18. * L. 1. ff. de injuſt. rupt. & irrit. teſtam. & infr 
19. 8 Infr. F. 20. cum reliquis FF. uſque ad finem, 1 Tit. de injuſt. rup. & irrit. teſtam. ff. d. 6. 
alio. Inſt. quib. mod. teſta. infir. . ö 


| Taufking the former of theſe void Teſtaments, foraſmuch as we 
have already declared who may make a Teſtament, what Thing 
may be diſpoſed, what Form is lawful, and who may be Executor or 
Legatary; and on the contrary, what Perſon cannot make a Teſta. 
ment, what Thing cannot be deviſed, what Form is net lawful, and 
what Perſon is not capable of an Executorſhip or Legacy; it is a Mat- 
ter of little Labour, and leſs Difficulty, by Examination of the Pre- 
miſſes, to collect and diſcern (4) when the Teſtament is originally 
void, either in Reſpect of the Teſtator, or of the Thing .bequeathed, 
or of the Form of the Diſpoſition, or of the Perſon of the Executor 
or Legatary. Whereunto it may be added, that the Teſtament is ori- 
ginally void, or at the leaſt voidable by Exception, when the Teſtator 
Infra $. prox. is compelled by Fear *, or circumvented by Fraud *, or overcome by 
1 _ 4 3 immaderate Flattery *, to make the ſame. It is alſo void from the 
* ink © Beginning, ſometimes by Reaſon of Error *, ſometimes by Reaſon of 
* Infra $.6. cum ſeq. Uncertainty *, and ſometimes by Reaſon of Imperfection ?, and ſome- 
1 1 I 44 times becauſe the Teſtator hath not animum zteſiand; *, a Meaning to 
” FI make his Teſtament or Laſt Will. 
Touching the other Kind of theſe Teſtaments, ſuch, I mean, as 
were good at the firſt, but do become void afterwards, we ſhall ſpeak 

more particularly hereafter. «© | 8 


b. II. Of the Teſtament made by Fear. 


1. Exception of Fear deſtroyeth the Teſtament. 
2. Whether this Exception be prejudicial to any other than to ths 
Author thereof. „ 
3. What if the Teſtament be confirmed with an Oath ? 
4. What if the Force be not of preſent Hurt? | 
5. What if the Teſtament be made after the Time of the Violence 
afered, and not at that inſtant ? 3 
6. Whether the Teſtament made by Fear be void ipſo jure. 
7. Vain Fear hindereth not the Validity of the Teſtament. 
8. The Teſtament confirmed after Fear paſt, is good. 1 
9. The Teftament is good, ſaving in Favour of the Author of this 
Fear, and his Complices. | 
10. What if the Teftator proteſt that be made his Teſtament, 4 
ing compelled by Fear? IWhetber doth this Proteſtation mart 
coid the Teſtament ? | 


. Nothing 


— 
* "IX" > 
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Othing is more contrary to free Conſent than Fear. (1) There- ** Nihil conſenſui, 
fore that Teſtament is to be repelled which is made upon juſt » Raf. n 75 en. 6 
Fear *. Which Concluſion is diverſly both extended and limited. 


quis aliquem teſtari 
. b ; 8 prohib. ff. aſ. & Sich. 
in Rub. fi quis aliquem. C. quamvis communi Doctorum opinione, hujuſmodi teſtament. non fit ipſo jure nullum, ut 
per Graff. Theſaur. com, op. 5. teſt. q. 23. Soarez. I. rec. ſenten. verb. teſtam. n. 56, 57. 


The firſt Extenſion is, that the Teſtament made by Fear is unef- 


ſetual, not (2) only in Reſpect of that Perſon who put the Teſtator e . HA 
in Fear, but in Reſpect of other Perſons alſo © ; tho ignorant of that quis aliqu. prot hi 


„ . a qu. prohib. 

pear wherewith the Teſtator was conſtrained in their Behalf “. ff. Bar. in d. L. fin. 
F . f | 3 Boſſ. tract. var. tit. 

ge his qui prohib. aliquem teſtari, n. 4. 4 Bar. & Boſſ. ubi ſupr. Contrar. tamen opinionem tenent Jaſ. & Si- 


char, in Rub. © quis aliquem. C. Sed diſtingus, ut infra in limitac. 4. 


Secondly, The (3) Teſtament is overthrown by the Exception of 
Fear, tho the Teſtator did with an Oath confirm the ſame during | 
the Fear. For where a Man being overcome with Fear, to the | Quamvis de paRtis, 
End he may eſcape that Danger, doth ſwear to perform that Thing 
which he intendeth not with his Heart; this Oath doth not give any 
Strength to that Act: But contrariwiſe, the Act is ſo much the PD. in d. c. quam. 


weaker, by how much the Suſpicion of Fear by this extorted Oath is ver Felin. in c. fi 


ero. de jure jur, ex- 
made the YA | tra. n. 8, declar. 4. 


Thirdly, (4) Not only that Teſtament is deprived of its Validity 
which the Teſtator is conſtrained to make by preſent Force and 
Violence, but that alſo where the Teſtator is but only threatned 
with future Evils, being ſuch as may move juſt Fear 2. Although * Sichar. ia d. Rub. 
by the Civil Law in other Reſpects, that is to ſay, of greater or © —_— 
lefſer Puniſhment of the Author of this Fear, there is great Diffe- drup. inſtit. de action. 
rence, whether he (exerciſe Violence againſt the Teſtator, or Threat- ubi tradit quinque 
nings only; as alſo whether the Violence be open or ſecret ® : Of F5ichar. in d 


u Sichar. in d. Rub. 
which Puniſhment we have no great Uſe in England, except it be Jul. Clar. 5. falſum. 


Forgery of Wills ', . 
Fourthly, Albeit (5) the Teſtament were not made at the Time c. 14. 

of the Violence or Threatnings executed, but afterwards; yet the 

Cauſe of the Fear ſtill enduring, it is of no more Force than if it 

had been made at the Time of the former Beating or Threatnings k. * Zaſ. in L. & ob 


1 85 | turpe. ff. de cond. 
indeb. Peck. tract. de teſta. conjug. I. 1. tit. 9. n. z. 


The Limitations of this former Concluſion are theſe. Firſt, The 
Teſtament (6) made by Fear is not void ipſo jure, but voidable by 
the Help of Exception . The Reaſon is, becauſe he that doeth an Par. in I.. fin. fi 


; is aliq. teſtari 
Act through Fear, doth after a Sort conſent “, that is to ſay, of bor 2 3 


Two Evils he chufeth the leſs *, and is willing rather to make a Te- f. de teſt. 
ſtament, than to incur the Peril threatned %. And albeit ſome be of L. * mulier. $. 


Y 2 | : ey. BOY n. ff. quod met. 
tiis Opinion, that the Teſtament made by Fear is void ipſo jure; and S 4 . 


that in this Caſe a conſtrained Will is no Will, being rather no/untas, * Weſenb. in tit. 


es : g od met. cauſa. ff. 
than coðt¶ g: Yet the common Opinion is againſt them ?, unleſs the Ts 


Coaction be not conditional, but preciſe, neceſlary, and inevitable. » Vaſq. de ſucceſ. 


| | crea. F. 17. requiſit. 
22. Jaſ. in Rub. fi quis aliquem teſt. prohib. C. 4 Vaſq. d. F. 17. n. 5. Graff. Theſaur. com. op. F. teſt. 
J 33. Soarez, eod, I. verb. teſt. n. 56, 57. Mantic. de conject. ult. vol. I. 1. tit. 3. I. 2. tit. 7. r Quia tunc 


amnino deelt voluntas. Weſen. in tit. quod met. cauſa. 


The ſecond L.imitation is, when (7) the Fear is but a vain Fear * : „L. fiquisab al. of 


ECON: | 1 
or a juſt Fear only, that is, ſuch a Fear as may move a conſtant q, reg ir. f.. 
Man 


>. ah. y-—_— - 


* | 
t c. ad audientiam. Man or Woman, maketh void the Teſtament *© ; as the Fear of 
kde cas. © Death, or of bodily Hurt, or of Impriſonment, or of the Loſs of all 
tra. Mantic. de con- or moſt Part of one's Goods, and ſuch like Fear :) Whereof no cer- 
3 * 8 lib. 2- tain Rule can be delivered, but it is left to the Diſcretion of the 
24 Judge, who ought not only to conſider the Quality of the Threat. 
nings, but alſo the Perſons, as well threatned, as threatning; and in 
the threatned, the Sex, the Age, the Courage, or Puſillanimity; and 
in the Perſon threatning, the Power, the Diſpoſition, and whether he 


» Menoch. de Arb. be a meer Boaſter, or Performer of his Threats *. 
Jud. caſ. 135. Maſ- 


car. tract. de prob. conc. 1054. Idem Menoch. tract. de præſum. I. 3. preſ. 126. 


Thirdly, If the (8) Teſtator afterward, when there is no Cauſe of 


Fear, do ratify and confirm the Teſtament, I ſuppoſe the Teſtament 


L. 2. C. de his to be good in Law *. 
quæ vi, &c. L. ſi | | 


ob turpem. ff. de cond. indeb, Sichar. in L. fi per vim. C. de his quæ vi, &c. n. 3. 


Fourthly, Where (g) it is ſaid that the Teſtament is uneffectual 

as well in Reſpect of the Author of the Fear, as of others for whom 

he extorteth any Benefit in the Teſtament : Vet if the Teſtator of his 

own Accord do in the ſame Teſtament bequeath any Legacy to any 

I Bar. ind. L. fin. $- other Perſons beſides theſe afore-named, the Teſtament in that Reſped 

i quis aliq. ff. Bal. in. | pec 
L. I. eod. tit. C. n. y. is not unlawful !. 5 5 

 Fifthly, If the (10) Teſtator, after the Making of the Teſtament, 

do affirm or proteſt generally, that the Teſtament by him made was 

done through Fear, not expreſſing particularly by whom he was com- 

Bald. in d. L. 1. Man- pelled thereunto; ſuch bare Proteſtation doth not make void the Te- 

| = re ge {tament * : But if the Teſtator doth expreſs by whom he was con- 

+ Mantic. ubi ſupra, ſtrained, proteſting that he would gladly alter the Teſtament, but for 

Sichar. in Rub. ſi Pear of the Perſons by him named; by ſuch Aſſertion the Teſtamen 


. is void, at the leaſt in the Prejudice of thoſe Perſons *. 


H. III. Of Teſtaments made by Fraud. 


1. Fraud as deteftable as Force. 
2. Whether all Manner of Deceit be evil. 
3. What if the Deceit be very ſmall. 


* Olden. de Acton. L. Raud (1) is no leſs deteſtable in Law than open Force. Where- 
8 fore when the Teſtator is circumvented by Fraud, the Teſtament 
d I., non enim de is of no more Force than if he were conſtrained by Fear *. | 
 inoffic. teſta L. I. de Nevertheleſs (2) when the Deceit is not evil, but good, (for all 
aa on LE ge dolo Deceit is not evil ,) ſuch Deceit doth not hinder the "Teſtament A 


© Bald. im n quis ſome vile and naughty Perſon, omitting his honeſt Wife and dutiful 
Wo & Sich. in Children; if the Wife or Children beguile the Teſtator, perſwading 
Rub. ibid. him that that lewd Perſon is dead; or by ſome other Means deceive 

the Teſtator, and ſo procure themſelves to be made Executors, or un- 
* Bald. in d. L. 1. verſal Legataries: This Deceit is not reproved as evil, and therefore 
n. 1). the Teſtament is not to be repelled as unlawful ©. 

It ſeemeth (3) alſo that the Teſtament is not void, when the De- 
. 7 ceit is very light and ſmall, ſuch as cannot beguile a prudent Man or 

C. cum dilectus. de 


his quæ vi vel metus Woman *, For as that Fear only is termed juſt, and is able to over- 
caula extra, . 3 | throw 


as How Teſtaments become void. Part VII. 


malo. ff. For Example; the Teſtator intending to beſtow all his Goods upon 


r . . Soak 


a ach. 


Part VII. How Teſtaments become void. 


8 $ "aw Wen 


throw the Teſtament, which may overcome a conſtant Man: So that 
Deceit only ſeemeth ſufficient to repel the Approbation of a Teſta- 


ment, which may deceive a prudent Perſon 5. Howbeit,*(if this Li- * Panor in d. e. cam 
dilectus. n. 4. Marſil. 


— 


mitation be true,) yet as in that Cafe it is left to the Diſcretion of 
the Judge, to determine What Fear is juſt, reſpecting the Quality of 
the Threats, together with the Diſpoſition of the Parties; ſo in this 
Caſe, W comparing the Deceit with the Capacity or Under- 
ſtanding of the Perſon deceived, may beſt diſoern whether it be ſuch 
a Deceit as may overthrow the Teſtament, or not!. 

How the Teſtator may be induced by Fraud to make or revoke 
his Teſtament, were it not that the Crafty would put the ſame in 
practice, is a Thing not altogether unworthy the Underſtanding. 
But leſt by Inſtructing the better to avoid the ſame, I might alſo teach 
the Evil-affeQed to follow the ſame ; ſufficeth it to refer the Reader 
to that which hath been ſpoken of captious Wills, and to that 
which hereafter ſhall be uttered of forbidding or hindring the Teſta- 
tor to make or alter his Will k. I 

The Father having made his Will in Form, and his Wife ſole 
Executrix, and his Son (being informed that ſuch Will was made) 


came to his Mother whilſt his Father was living, and perſwaded 


her to uſe her Intereſt with his Father, that he (the Son) might be 
made Executor, becauſe there being Debts to be paid, the Execu- 
torſhip would be troubleſome to her, and that he being a Mem- 
ber of · Parliament, could better deal with the Creditors, and de- 
clared that he would be only an Executor in Truſt for her; ac- 
cordingly the Mother prevailed with the Father to alter his Will 
and make the Son Executor, and by his new Will ſhe had only a 
Legacy of 50 . given her; and ſoon afterwards the Father died, 
then the Son ſet. up for himſelf, and denied the Truſt for his Mo- 
ther, or that the Will was drawn by his Directions; but afterwards 
m his Anſwer to a Bill exhibited againſt him the whole Matter was 
confeſſed; and thereupon, though no 'Truſt was declared in Writing 
according to the Statute; yet it appearing to be a Fraud the Plain- 
tiff had a Decree. : | 
A Will, tho' good at Law, may in Equity be ſet aſide for Fraud; 
as if A. ſhould agree to give B. Bank Notes to the Amount of 1000 /. 
in Conſideration that B. would make his Will, and thereby deviſe 
his Lands to A. and accordingly B. does make a Will, and A. gives 
B. the Bank Notes, but theſe Bank Notes proved to be forged ; this, 
though a good Will at Law, ſhall nevertheleſs be avoided in Equity. 
If A. had deviſed his Land to his Mother in Fee, and afterwards 
7. $. had told 4. that the Will was void for want of its being ve 
guarded, and that he would make another for 4. that ſhould be ef- 
tectually guarded, and accordingly did make another Will for A. 
whereby the Eſtate had been deviſed to the Mother for Life only, 
the Remainder to J. §. in Fee; this would be a good Will at Law, 
it atteſted purſuant to the Act of Parliament, but would be ſet aſide 
in Equity for the Fraud. Goſs v. Tracey, 1 Williams 287. & vide 

i Chan. Rep. 12, 66. — — - 
Said by Lord Commiſſioner Zeky/l, that there was a Difference 
betwixt a Deed and a Mill gained from a weak Man, and upon Miſ- 
repreſentation or Fraud ; for if a Will be gained from a weak Man, 
and by falſe Repreſentation, this is not a ſufficient Reaſon to ſet it 
ade in Equity; as was determined in the Caſe of the late Duke of 
6 F Newcaſile's 


ſing. 207. Alex. in 
apoſtil. ad lect. Bar. 
in L. eleganter. ff. 
de dolo, in prin. d. L. 


n Arg. d. c. dilect. 


i Supr. part. 4. f. 11. 


K Infra h. 20. 
1 Vern. 296. Thynn 


verſus Thun. 
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Newcaftle's Will, between Lord Thauet and Lord Clare, and in the 
Caſe of Bogzi/ and Roberts; but where a Deed (which is not revo. 
cable as a Will) is gained from a weak Man upon Miſrepreſentation 
and without any valuable Conſideration, the ſame ought to be ſet 
aſide in Equity. James v. Greaves, 2 Williams 270, 

It was decreed in the Houſe of Lords, that a Will of a real Eſtate 
could not be ſet aſide in a Court of Equity for Fraud or Impoſition 
but muſt firſt be tried at Law on Devaſtavit vel non, being Matter 
rope for a Jury to inquire into. 21 7% 1728. Bransby and Ker- 
Vidge. | 3 5 

The Spiritual Court had Juriſdiftion of Fraud in obtaining a Will 
of a perſonal Eſtate, and can examine the Parties by Way of Allega- 
tion touching the Fraud. 1 W/i/liams 388. 2 Williams 286. 2 Very, 
8, 9. Though ſuch Wills are not to be controverted in Equity, 
yet if the Party claiming under ſuch Will comes for any Aid in E- 
quity, he ſhall not have it. 2 Fern. 76 


. IV. Of Teſtaments made by Flattery. 


1. Flattering Perſwaſuns not always unlawful. 
2. What if Fear go before ? . 

3. What if Fraud be intermingled with Flattery ? 
g. What if the Teftator be of weak Judgment, and the Legacy 

reat ? 8 | 

5. 22 if the Teſtator be under the Government of the Flatterer ? 
6. What if the Flatteries be immoderate? : 
7. What if the Teftator have made a former Teſtament ? 


II is not (1) unlawful for a Man by honeſt Interceſſions, and Per- 
_ See in the lat Þ ſwaſions, to procure either another Perſon or ' himſelf to be made 
m (Iden. de action. Executor w: Neither is it altogether unlawful for a Man, even with 
claff. 5. fol. 518. in fair and flattering Speeches, to move the Teſtator to make him his Ex- 


acuon. exteſtamento. ecutor, or to give him his Goods , except in theſe Caſes following: 
n L. ult. ſi quis ali- | 3 TM D, h 


quem teſtari prohib. ff. & C. ac DD. ibidem. 


The firſt Caſe is, when (2) he that is made Executor did firlt 

threaten the Teſtator, and thereby did put him in Fear: For then 

it is juſtly ſuſpected and preſumed, that the Teſtator is moved to 

* Peck. de teſt. con- make his Teſtament rather by Fear than by fair Speeches“. 


Jug. I. 1. c. 9. n. 23. ep 
Jaſ. & Sich. in L. ult. C. fi quis aliquem teſtari prohib. Menoch. de arb. Jud. c. 395- n. 41. verb. hoc fortius. 


| The ſecond Caſe is, (3) when unto Flattery is joined Fraud of 
v Sich. in d. L. ult. n. Deceit? 
13. Olden. de action. L 
claſſ. 5. f. 518. Menoch. d. caſ. 395. n. 41. Afflict. deciſ. 69. 


The third Caſe is, (4) when the Teſtator is a Perſon of weak 
1 Molin. in Apoſtil. Judgment, and eaſy to be perſwaded, and the Legacy great“. 
— (5) Caſe like unto this is, when the Teſtator 15 under 
« Molin. in Apoſtil. the Government of the Perſwader, or in his Danger“. And . 
fore, if the Phyſician, during the Time of Sickneſs, be inſtant yy 

« Peck. de teftam, the Teſtator to make him his Executor, or to give him his Goo 
conjug. I. 1. c.9. n. this Teſtament is not good *; for the Law preſumeth, that the Te- 


6. Bar. in L. Ar- 21 3 . 5 negli ently 
8 ſtator = it leſt the Phyſician ſhould forſake him, or neglig e 


med. l. 10. C. 


f 1 F by 
— — „„ ————_ — 
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cure him*. So it is if the Teſtator being ſick, his Wife Negite@& to pre. wn; ces; 

; aide N $46 W x | eckius ubi ſupra» 

help him, or to provide emedy tor the Recovery of his Health, and & in c. 17. eod. I. 

nevertheleſs in the mean Time buſily apply him with ſweet flattering Lucas de Penna in 

Speeches, to make her his Executrix, or to beſtow his Goods upon — 97 8 
her : For in this Caſe the Diſpoſition is uneffectual u. 

forte medetur, Alter 


adeſt morbus continuuſque dolor, 2 Peckius, lib. 1. de teſta. conjug. Cc. 9. n. 5. Math. de Afflict. deciſ. 69. 


The fifth Caſe is, (6) when the Perſwader is very importunate *: C. fn. 20. 9 z. 
For an importunate Beggar is compared to an Extortor ?; and it is an Abb. in e. præterea. 


J 


impudent Part ſtill to gape and cry upon the Teſtator, and not to be 1 fe, &lega. extr. 


, Menoch. d bit. 
content with the firſt or ſecond Denial *. | Jud. caſ. * we 


& latius Peckius d. 
$. perſuadere. ff. de ſer. cor, 


c. 9. n. 9. y Imol. in c. petitio de jure. Peckius in d. c. 9. n. 9. . 
Feckius ubi ſupr. Rebuff. Tract. de reſcript. 2. gloſſ. 3. 


The ſixth Caſe is, (7) when the Teſtator hath made another Te- 
ſtament before; for then the later Teſtament, made at the Inſtigation 
or Requeſt of another Perſon, is not good in Prejudice of the for- 


mer *, as elſewhere is and ſhall be declared f. 1 * Socin. Jun. conſil. 
| , | | 14. vol. 2. Peckius 
in d. c. 9. verſic. tertio. F Supra part. 2. F. 27. infra 5. 14. limitac. 4. 


§. V. Of Error. 


1. Error may happen in divers Reſbects. 

2. Of Error in the Perſon of the Executor or Legatary. 

3. Of Error in the Name of the Executor or Legatary. 

4. Of Error in the Quality of the Executor or Legatary. 

5. Whether a falſe Cauſe makes void the Diſpoſition. 

6. Error in the Thing bequeathed, manifold. 

7. Of Error in the proper Name of the Thing bequeathed. 
8. Of Error in the Name appellative of the Thing bequeathed. 


9. Of the Diference betwixt a proper Name, and a Name ap- 
pellative. | 


10. An Objection, with the Anſwer. 
I 4 on Caſes wherein Error in the Name appellatioe 1s not 
urtful. 
12. Error in the Subſtance of the Legacy doth deſtroy the Legacy. 
13. Error in the Quantity of the Thing bequeathed is not hurtful. 
14. Certain Caſes wherein Error in Quantity doth deſtroy the Le- 
acy. | | 
I 8 rats Caſes wherein Error in the Quantity of the Thing 
bequeathed as a certain Body is not hurtful. 

16. Error in the Quality of the Thing bequeathed doth not do- 
ſtroy the Legacy. 
17. 2 in the Form of the Diſpoſition doth deſtroy the Force 

thereof. 


RROR doth ſometimes overthrow the Diſpoſition of the Teſta- 

tor, ſometimes not. Therefore, that we may underſtand whe- 
ther this Error hurt, or not, we are to conſider, (1) whether the Er- 
ror doth reſpe& the Executor or Legatary, or the 'Thing bequeathed, 
or the Form of the Diſpoſition. And if it do reſpect the Executor 
or Legatary, then whether the Teſtator do err in the Perſon, or in 
tie Name, or in the Quality of the Executor or Legatary. 


When 


lus ægroto medicus ft 
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ties. The Reaſon is this: John at Note is excluded, becauſe the Teſta. 


Owen 35. S. C. Was not T. F. but V. §. yet the Will is good, becauſe there was a 


Cro. Elia. 532. his Son in Tail; and if he ſhould die without Iſſue, then to remain 
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When (2) the Teſtator doth err in the Perſon of the Executor or 
| Legatary, ſuppoſing him whom he maketh Executor, or to whom he 
|... doth bequeath any Legacy, to be another Perſon than he is, the Dif. 
L. quoties. ft. hz- poſition is void'. For Example; the Teſtator intending to make 
red. inſtit. John at Stile his Executor, or to give to John at Stile an Hundred 
e Pounds, be faith, I make John at Noke my Executor, or, 1 give to 

John at Noke an Hundred Pounds. In this Caſe neither can John 
» DD. in d. L. quo- 47 Stile nor John at Noke be Executors, or obtain the Legacy“ 


tor never thought it; John at Stile is excluded, becauſe the Teſtator 

never ſpoke it: For Meaning without Speaking is nothing, and Speech 

„d. L. quoties. & L. without Meaning is leſs“. VVV $ 
in ambigos, . de A wrong Deſcription of the Legatee or Deviſee doth not make 
the Will void, ſo as there may be a Certainty what Perſon the Te. 

| ſtator intended. 3 | ZI 


3 Leon. 18, 19. Thus a Deviſe to T. FS. tbe eldeſt Son of R. &. altho' his IR 


Certainty of the Perſon, fer the Father can have but one eldeſt Son. 
Broten verſus Peas, Where there are ſeveral Deſcriptions of the ſame Perſon, they muſt 
: fon, gu & ©, concur at the Time of the Will executed, or 'tis void ; as for In- 
> un = 397” ſtance ; the Teſtator having two Manors, (213.) Warners and 
Churchall, he deviſed Warners to the eldeſt Son of Richard Foſter 
in Fee, and the Manor of Churchall to Margery Waters for Life, 
and if ſhe die, any of Fofter's Children being then living, then to 
him who ſhall have the Manor or Warners: This Richard Fofter 
had two Children George and John; the ſaid George died without 
Iflue, then John entered and ſold Marners, and afterwards Margery 
died; adjudged that ohn ſhould not have Varners, for there were 
two Deſcriptions of his Perſon in this Will, (Ei.) the Deviſe was to 
Foſter's Child, and if this had ſtood ſingly, then John would have | 
been intitled to the Manor of Churchall, becauſe he was Richard 
Foſter's Child, and living at the Death of Margery ; but it muſt be 
ſuch Child who ſhould have Manor of J/arners at that Time, and 
that could not be 70h Foſter, for he had fold it. - 
Bon verſus Smith, The Teſtator having 4 Son and a Daughter, deviſed his Lands to 


to the next Heir of his Name; the Son died without Iſſue, the 

Daughter was married; and it was adjudged that the next Heir 

Male ſhould take it; for tho' the Daughter was the next Heir, yet 

ſhe was not of the Name of the Teſtator, that being loſt by her 
Jobſims Caſe, Cro. Marriage. So where the Deviſe was to T. S. in Tail, Remainder to 
$70. the next of Kin of his Name; and it happened that the next of 
Kin was his Brother's Daughter, who at that 'Time was married: J 

Adjudged ſhe had no Title, for the Reaſon in the Caſe laſt men- 

tioned ; but if ſhe had been unmarried, then ſhe had been the Per- 

ſon deſcribed in the Will, (oiz.) The next of Kin to the Teftatir, 

and likewiſe of his Name. 3 

Ceuuden verſ. Clrke, The Teſtator having a Son and a Daughter, deviſed that his 
Hob. 29. Lands ſhould deſcend to his Son, and if he died without Iſſue, then 
1 Rol. Abr 830. S. C. to the right Heirs of his Name, equally to be devided, Part an 
Roll.Abr.416.8.C. Part alike; the Son died without Iſſue, the Daughter had Iſſue 2 
Daughter and died; George Cozpden the Brother of the Teſtator Nas 

of his Name, but not the right Heir, the Daughter of the Daughter 


was his right Heir, but not of his Name Adjudged that = E 
4 07 | I 


N 2 ld. ts 8 8 
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coden had no Title, for the Teſtator never intended he ſhould have 
any, becauſe it was to go to the net Heirs H his Name. 

There is another Cafe to this Purpoſe reported in ſeveral Books: Sad verſ. Berrien, 
: The Teſtator had a Sn and Grandſon both named Robert, and Ni 498. 8 C. 
he deviſed his Lands to his Son Robert in Fee, and gave a Legacy T. 1 C. 
to his Grandſon Robert; but Robert the Son dying in the Life-time 1 Vent. 341. 8. C. 
of the Teſtator, he new publiſhed his Will, and declared that his: Bo 0 
Intention was, that Robert his Grandſon ſhould take by the Will FOR 
inſtead of Robert his Father: It was obje&ed that this new Publica- 
tion of the Will by Parol could not alter the Words of the ritten 
Vill, ſo as to put a new Senſe on them, for Sn and Grandſon are 
different Names of Appellation, and fignify diſtin Perſons ; but 

Three Judges were of Opinion, that the Word Syn in the Will is ap- 
plicable to the Grandſon, for he is a Son, and more; but this Judg- 
ment was reverſed on a Writ of Error in B. R. for that no parol 
Declaration can carry the Lands to one Perſon, where by the Words 
of the Will in Writing, they are expreſly deviſed to another, as in 
this Caſe they were to the Sn; and the Teſtator himſelf had in this 
very Will diſtinguiſhed between the Son and Grandſon ; for he gave 
his Lands to one and a Legacy to the other, ſo that this new Publica- 
tion and parol Declaration can never make the Word Grandſon ſigni- 
ſy $07 in the written Will. | 
The Husband deviſed his Lands in Vi , which were eftated on Pisht v. Nyvell 
bis Wife, and declared that they ſhould be in full for her Jointure, 3 h 4 4 8. C. 
when in Truth they were not before eſtated on ber : Adjudged that 
the Heir at Law, and not the Wife, ſhall have the Lands, becauſe 
they are not deviſed at all to the Wife, for he only declared, that 
they were already ſettled on her, which muſt be before the Making 
the Will, in which he was miſtaken. £ 

When (3) the Teſtator doth err in the Name of the Executor of — 
Legatary, and not in the Perſon, ſich Error doth not hurt % but in © L. fl in nomine. C. 
certain Caſes. One is, when the Teſtator is blind; for then it is © bella. 
ſuſpected that the Teſtator doth miſtake the Perſon, together with the 
Name. Another is, when the Teſtator doth err in the Name of © laſ. & Sichard. in 


d. L. ſi in nomine. 


his own Son *, or of his Father 2. The Reaſon is, for that this groſs Ripa in L., & quis in 


Error doth note the Teſtator of Folly * : But a Fool, or he that is fund. f. de Wh #- 
not of found Memory, cannot make a Teſtament '. Much more is ? Sendr, in d. 1. fl 


the Diſpoſition void, if the Teſtator do err in his own Name k: As if in nomine. n. 14. 


the Teſtator ſay, I Peter make my Teſtament, where his Name is Ripa in L. ſi quis 
fund. ff. de leg. 1. 


John For this is a plain and evident Proof of his Folly, or lack of (vi ſublimitat hanc 


ſufficient Memory !. limitac. quando viz. 
| 17 natus & educatus eſ- 


ſet filius in loco remoto. E Ripa in d. L. ſi quamvis. n. 8. h gichard. & alii in d. L. fi in nomine. 
Supra 2. part. F. 4. & ſaſ. in d. L. fi in nomine. 1 Bar. in L. cum in liberis. C. de hæred. inſtit. 
& eſt communis opinio, ut per Graff. Theſaur. com. op. 5. Inſtit. q. 29. n. 2. | | 


When (4) the Teſtator doth err in the Quality of the Executor or 
Legatary, this Error is not hurtful ”, unleſs that Quality were the * 25 —_ 
final Cauſe wherefore the Teſtator made him Executor or Lega- & demon. c. 1. 20. 
tary: For the Error in ſuch a Quality doth make void the Diſpo- 9. 1. Mantic. de con- 

tion " For Example; the Teſtator ſaith, I make my Couſin o_ EE 4 
John at Stile my Executor, or, I give to my Couſin John at Stile Caſtro in L. quoties. 


an Hundred Pounds: In this Caſe, if ohn at Srile be not Couſin to f de hæred. inftit. 
L. neque profeſſio. 


the Teſtator, he cannot obtain the Executorſhip, or Legacy . Here - C. de tet. 


6 G unto d. L. neque. & ibi 
DD. & Graſſ. The- 


faur. com. op. h. Inſtit. q. 29. n. 4. ubi refert hanc op. eſſe receptam ab omnibus, niſi fortaſſe teſtator ſolet appellare il- 


lum conſanguineum ſuum. 
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demon. n. 13. 


verb. quædam cauſa 


I. ſai. f. de he- Demonſtration or 


communis eſt. Graſſ. 


ſam. de cond. & demon. ff. f. longe. Inſtit. de lega. 
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unto it may be added, that if the Teſtator do erroneouſl 
fratio. 5. cuod au- falſe Cauſe, the Diſpoſition is void. For Example; 
8 3 ſaith, becauſe thou didſt lend me an Hundred Pounds, 
n. 1 - unto thee an Hundred Pounds *; or, becauſe my Son is dead, thou 

dend, busen dente ſhalt be my Executor“: In which Caſes, the Cauſe being falſe the 
Diſpoſition is of no Force. And although it be written, that a falle 
Mg be gh os falſe Cauſe doth not hurt the Difpolition * : Vet 
in Rub. de hzred. that is to be underſtood, where the Teſtator doth not ignorantly, buc 


inſtit. C. n. 3. wittingly * expreſs the ſame. 
L. cum tale. 6. fal- | 


nnn. 


y expreſs a 
the Teſtator 
I bequeath 


Þ Bar. in L. demon- 


proxima. 


t Gloſſ. in L. 1. C. de falſa cauſa adjeft, & ibi Dofores, 


But (5) when the Teſtator doth ignorantly expreſs a Cauſe, which 4 | 


u Bar. in d. L. de-; e Legacy. as with ; 
—— ſo annexed unto th gacy , out the which Cauſe he 


autem. de cond. & Would not have given that Legacy *: In this Caſe, the Cauſe being 


demon. ff. n. 13. & falſe, the Legacy is void ?. 
Paul. de Caſtr. in d. | 


I, . 4. * Secus ſi-cauſa ſit impulſiva tantum, quæ ab ignorante adjicitur : Nam illa, quantumcunque falſa, non 
viciat diſpoſitionem, niſi forte non cauſative, ſed conditionaliter ſit adjecta; quia tune viciatur diſpoſitio, ſive intellexerit, 
ſive ignoraverit teſtator cauſam illam non exiſtere. Sichard. in Rub. Paul. de Caſtr. in d. L. demonſtratio. Minſing. & 
alii in d, $. longe. Inſtit. de lega. Vigel. Method. jur. civil. lib. 12. c. 10. excep. | 


I 
inſtit. de lega. & ibi Minſing. n. 2. Sich. in Rub, de hered. inſtit. C. & Paul. in d. L. demonſtratio. 


If the (6) Error touch the Thing bequeathed, then we are to en- 
quire whether the Teſtator do err in the Name, or in the Sub- 


ſtance, or in the Quality, or in the Quantity of the Thing be- 
queathed. | | 


bequeathed doth not hurt the Validity of the Legacy, fo that the 
2 F. ſi quidem in Body or Subſtance of the Thing bequeathed is certain * : As for In- 
nomine. Inſtit. de ſtance; the Teſtator bequeathed his Horſe Cyiple, when the Name 
lego. 0” ell. Grat. Of the Horſe was Tulip; this Miſtake ſhall not make the Legacy 
Theſaur. com. op. void, for the Legatary may have the Horſe by the laſt Denomina- 
$. Legatum. d. 65. tion; for the Teſtator's Meaning was certain *, that he ſhould have 
„ Bar. Zaſ. & alii the Horſe ; if therefore he hath the Thing deviſed, tis not material 


in L. fi quis in fund. ; . el 5 | 
2 4 2 if he hath it by the right or wrong Name *. _ 


o d. 5. fi quidem in nomine. Inſtit. de lega. Rs 


Pacy verſus Knollis, 
2 Brownl, 131. 


Deviſe of all the Profits of his Houſes and Lands lying in the 
Pariſh of Billing, in a Street there called Brook-ſtreet, and there 
was no ſuch Pariſh. as Billing, but the Lands intended to be devi- 
ſed were in Birling-ſtreet; adjudged that the Profits of thoſe Lands 
did paſs. : 

Thorp v. Thompſon, 


Cro. Eliz. 121. ſell the ſame to him; but before any Conveyance thereof was execu- 


ted to him, the ſaid T. T. ſold the Lands to V. G. who deviſed them 
to R. R. in theſe Words, (v.) I bequeath to R. R. my Son in Law, 
all my Lands which I purchaſed of T. T. when in Truth they Were 
not purchaſed of him, becauſe T. T. had no Conveyance thereof; but 

adjudged that the Deviſe was good. | 
Deviſe of an Houſe wherein H. N. dwelleth, called the I bite 
F. Jones 195- Swan ; now this H. N. had only the Uſe of the Entry and Three 
Oro. Car. 129. 5. O. Garrets ; yet it was adjudged that the whole Houſe paſſed, for the 
Word Horſe in the Beginning of this Sentence, and ending it with 
the Name of the JVhite Swan, muſt extend to the whole Houſe; 


but if it had not been deviſed by that particular Name, (218. The 
1 Vbite 


Chamberlain v. Tur- 
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71. Porcius in 5. longe. 


The (7) Error of the Teſtator in the proper Name of the Thing 4 


T. &. being ſeiſed in Fee of certain Lands, contracted with T. T. to 
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bite Swan, it would not have paſſed the ehe Honſe, for it can- 
not be intended that the Mhite Swan ſhould relate only to the Eu- 
try and Garrets. | : ES | 

The Teſtator being ſeiſed of an Houſe, deviſed the ſame to T. S. Blake verſus Gold, 
by the Name of his Corner-Houſe in Andover, in the Tenure of one 55 1852 HT SO 
Hitchcock, which it was not, but in the Tenure of one Benſon ; | Roll Abs. 61 3.8. C. 
but this Hitehcoch was the Teſtator's Tenant of an Houſe next ad- 
joining to the Corner-Honuſe ; adjudged that that Houſe did not paſs, 
but only the Chrner-Houſe, becauſe it was ſufficiently deſcribed by 
that Name, and the Addition, (Bg.) In the Tenure of one Hitch- 
cock, is an apparent Miſtake, and tho falſe, tis only Surpluſage, and 
{hall not make that void which was certain before. | 

So where the Teſtator had Two Tenements called the Upper Bagnall ver. Abdet; 
Hoſe and Lower Houſe, and deviſed all bis Tenements, &c. for 4 Mod. 140. 
the Payment of his Debts, till his Grandſon came of Age; and af- 
terwards he deviſed ail his Tenements, (viz.) Two Parts of the 
Netber Houſe, for raiſing 200 J. Gc. Remainder to his Grandfon in 
Fee; adjudged that by theſe general Words A his Tenements, all 
the Houſes. paſſed, and that the (9iz.) was directive only how Part 
ſhould go. | REL 

The Teſtator being ſeiſed in Fee of Lands in Tuo Hamlets, but Dyer 261: 
in ozve Town, deviſed all his Lands in the Town, and in one of the 
Hamlets by Name; adjudged that nothing in the other Hamlet 

aſſed. - 5 
s The (8) Error in the Name appellative of the Thing bequeathed 
doth deſtroy the Legacy. For Example; the Teſtator intending 4 Si quis in fund. ff. 
to bequeath an Horſe, doth bequeath an Ox; or Meaning to bequeath de leg. 1. 
Gold, doth bequeath Apparel: In both theſe Caſes the Legacy is 


8 1 


= 


void e. The Reaſon of the Difference (I mean, of the divers Effects * d. L. fi quis in 


betwixt the Error in proper Names and the Error in Names appella- fund. 

tive) is, becauſe (9) a proper Name is an Accident attributed to ſome 

ſngular or individual Thing, to diſtinguiſh the ſame from other ſingu- 

lar Things of the ſame Kind: Whereas Names appellative do reſpect 

the Subſtance of Things, and being common to every ſingular of 

the fame Kind, make them to differ from Things of other Kind or | 
Subſtance . Againſt (10) this Reaſon it is commonly objected, that f r in d. 5. fl 
Words or Names are but invented to ſignify Things 5; and that the T2. DD.KSL 
Words of the Teſtator are to be drawn even into an improper Senſe fi quis. & in L. fi in 
to maintain the Will and Diſpoſition of the Teſtator . To the which g Ten. * 1 7 
Odjection it is anſwered, that thoſe Words which have a manifold quidem in nomine. 
denſe may be ſtretched to that Senſe which is contained therein, albeit 4 *. 2 45 
improperly ; but to comprehend that Senſe which is not at all within N 
Compaſs of the Words, neither properly nor improperly, they may tit. 5. n. 2. 
not be ſtretched ſo far i: For then this Concluſion hath Place, That , Pa. Za. in H. 


ſi quis in fund. ff. da 


which I would, I ſpake not ; that which I ſpake, I would nut : leg. 1. ille, n. 26. 

And fo neither is good k. __— OO 

| Nevertheleſs, (11) It is not perpetually true, that the Error in the db f. .. de 

Name appellative of the Thing bequeathed doth make void the Diſ- 

poſition : For if the T hing bequeathed be preſent, and the Teſtator 

doch with his Hand demonſtrate the ſame, albeit he do err in the 

Name appellative, it doth nothing hinder the Validity of the Legacy I. 1 Gloſſ. in L. que 

Likewiſe if there be ſome Conformity or Similitude betwixt the 1 ey "4 
ame appellative, and the Name wherein the Teſtator doth err, the ſi quis in fund. qui ibi 
egacy is not void: As if the Teſtator, Meaning to bequeath his refert hanc opinio- 


nem eſſe veram. 
Books, 
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6 Glef. in d. L. fi Books, doth bequeath his Papers. Or if the Teſtator proteſt, 1 


er 


OR Io Name appellative is not hurtful ®. Or if by common Uſe of 


eſt com. op. alt Graf. the Name appellative be altered: For then it is in the Ele 

Theſ. com. op. F. 
tum, q. 65. ü a Wa" | 

* MK 0 1, 6 proper. Or if the Names be artificial, not natural, as to uſe Proc- 

quis in fund. & quod 10% ſhip for Curatorſhip *. 


communis fit, 


quis in fund. Bar. in the Legacy hall paſs by thoſe Terms: For then the Error in the | . 


Speech 
Ction of 


numerat Ripa in d. L. fi quis. n. 27. & Graff, 5. legatum, q. 65. | o Jaſ. & Zaſ. & Ripa in d. L. f 1 3 
fund, A ? Minſing. in 5. fi quidem in nomine. Inſtit. de lega, n. 2. IE L quis in Wl 


The (12) Error in the Body or Subſtance of the Thing bequeathe F 1 
* Si quis in fund. de doth deſtroy the Legacy, like as in. the Perſon of the Executor or 


leg. 1. ff. 
* quoties. de hæ- Legatary . 


red. inſt. fr. When (13) the Error is in the Quantity of the Thing bequeathed 9 
* L. qui quartam. de it 1oth not hurt the Legacy *. For Example; the Teſtator meaning o 


leg. 1. ff. 


tum, ſive quantitas 


ſit continua, ſive dil. Caſes the Legacy is good, and the Legatary may obtain ſo much as the I 
creta; vel, ut alii Teſtator did mean, be it more or leſs than the Portion or Sum uttered *, 


loquuntur, five pars 


ſit quotitativa, five numeralis, Jaſ. & Zaſ. in d. L. qui quartam. u Bald. Paul. de Caſtr. Alex. ena | I 
dä. L. qui quartam, quamvis Bar. contrariam partem teneat, caſu quo minor ſumma fit expreſſa; cujus opinio communier | i 


reprobatur. Et fic valet legatum utroque caſu, | 9 


Howbeit (14) if the Quantity be bequeathed as a certain Body; 

as if the Teſtator bequeath an Hundred Pounds Hing in ſuch a Cheſt, i 

whenas there is no Money in the Cheſt ; in this Caſe the Legacy is 

x L. fi ſervus. $. i void. Likewiſe if the Teſtator do generally bequeath unto an- 


quinque. I. ſed & fi 


0 nammos. ff. de Other Whatſoever be himſelf doth owe unto that other, the Teſtator 4 


leg. 1. Minſing. ing. not being indebted ; the Legacy is void ?. So it is, if the Teſtator 


huic proxima. Inſtit. do ſay, I do bequeath unto ſuch a Man Ten Pounds which he 


de lega. n. 8. Graff, 


8. legatum. d. 59. Oweth me; in this Caſe alſo the Legacy is void, if the Legatary be 
not at all indebted to the Teſtator *. So it is, if the Teſtator do be- 
ff. de leg. 1. queath a certain Sum to one, which either he (the Legatary I mean) 
= Minſing. in d. f. Or ſome other doth owe unto the Teſtator, when no ſuch Sum is due 
huic proxima. Inſtit. by either of them to the 'Teſtator * : For whether the Teſtator did 
I.E . 6 mihi. KNOW, or not know, that nothing was due unto him, in both theſe i 


"of x | 
1 L. ſi ſic. $. fi mihi. 


d Paul. de caſtr. in 
d. F. fi mihi. & Min- 


proxima. ſing any Quantity; for the Legacy is in this Caſe void. But if the 
= BED mihi. Teſtator, knowing himſelf not to be indebted, doth ſay, I bequeath to 
ſuch a Perſon Ten Pounds which I do owe unto him; in this Caſe 
Ex. d. f. ſi mihi. & the Legacy is good, notwithſtanding the falſe Demonſtration *: Nei- 
. — 1 ther is the Teſtator preſumed to err in this Caſe; and therefore un- 
lega. n. 6. leſs the Executor make Proof of the Error, the Legatary may reco- 
Ae 8 de ver the Legacy *. 3 . 
W Where (1 50 I faid a little before, that the Legacy of Quantity be- 
ing bequeathed as a certain Body, as when the Teſtator doth be- 
5 , queath an Hundred Pounds lying in ſuch a Cheft, or which ſuch à 
2 2 24 Perſon doth owe unto him, that then no Money being found in the 


certos nummos. ff. de Cheſt, Or nothing being due by that Perſon, the Legacy is 1 
leg. 1. | I 


le the Teſtator to uſe whether Name he will, even that which is leſs | 


bequeath the fourth Part of his Goods, doth by Words bequeath the M 
— one Half; or meaning to give but fifty Pounds, doth bequeath an Hun. 

. dred Pounds: Or contrariwiſe, the Teltator meaning to bequeath a 1 

Et fic valet lega- great Quantity or Sum, doth expreſs a leſſer Rate or Sum *, In theſe 


& Jaſ. in d. 5. Caſes the Legacy is void *. So it is, if the Teſtator, ſuppoſing him- | f 
ſelf to be indebted to anotner, doth bequeath that Debt to the Perſon IF 
ſing. in d. $. huic to Whom he erroneouſly ſuppoſeth himſelf to be indebted, not expreſ- 


TS ——̃— —b—T0T0T0T⅛TCT0T———.... — 
Part VII. How Teſtaments become void. 48 


this Concluſion doth admit theſe Limitations. One is, when the Miſ- 

report or falſe Demonſtration is not joined to the Subſtance of the Le- 

gacy, (as before *,) but to the Execution thereof: As thus, g. I give : Hoc ipſo g. plenius 

to A. B. an Hundred Pounds, and I will that the ſame be paid of * 2 . 

the Money which I have in ſuch a Cheſt, or of the Money which 

ſuch a Man doth owe unto me. For albeit there be not any Money 

in that Cheſt, nor any due by that Perſon named by the Teſtator ; 

nevertheleſs the whole Legacy is due, and is to be paid of the Te- 

ſtators Goods . For the Legacy being once pure and ſimple, and * L. quidam. de te- 

perfect in it ſelf, it is not made conditional by that which followeth des, fs 

in another Sentence, reſpecting the Performance, and not the Sub- 

ſtance of the Legacy : For by ſuch Demonſtration the Teſtator is pre- 

ſumed to have had a Care only how the Legacy might be paid the 

more eaſily, or with leſs Diſcommodity to the Executor; not whether : q x. quidam & I. 

it ſhould be paid at all unto the Legatary *. paulo, de leg. 3. Bar. 
Another Limitation is this, when ſome Part of the Legacy con- cut ali in d. L. 

ſting in Quantity is extant, though not all, according to the De- e : 

monſtration of the Teſtator k. For Example; the Teſtator doth be- L. 6 fervus. F. fi 


queath Ten Pounds remaining in ſuch a Cheſt, at whoſe Death Five T4 K. de eg . 


Pounds only is found in that Cheſt : In this Caſe, howſoever this Le- 

gacy be as of a certain Body, yet Five Pounds is due and recover- 

able by the Legacy; but no more than Five Pounds. Inſomuch d. 5. ſi quinque. 

that if at the Death of the Teſtator there were Ten Pounds found in 

that Cheſt, whereas at the Time of the Making of the Teſtament 

there was no more but Five Pounds in the Cheſt; in this Caſe Five 

Pounds only is due“: Unleſs the Teſtator at the Will-making did © Pal. de Caftr. in 

think that there had been Ten Pounds in the Cheſt, and ſo did add “ 5. duinque. n. 9. 

other Five Pounds thereunto, to make the Sum anſwerable to his O- 

pinion; for then the Legatary may recover the whole Ten Pounds, 

as if the ſame had been all there, as well at the Making of the Te- 

ſtament, as at the Teſtator's Death *. | a Idem Caſtr. in d. 
And here note, that the Teſtator is preſumed to have thought that 9. quinque. n. 9. 

there had been Ten Pounds in the Cheſt; like as it is ſet down in his 

Teſtament, unleſs the Executor do prove the contrary, ©/z. that the 

Teſtator did know that there was but Five Pounds in the Cheſt when 

he made his Teſtament v. | © Idem Caſtr. in d. f. 


Error (16) in the Quality of the Thing bequeathed doth not hurt 


the Legacy, when the Body or Subſtance is certain *, no more than ?Angel.ind.L.Gquis 


the Error in the proper Name: And therefore if the Teſtator bequeath in fund. # de leg r. 
his white Horſe, having but a black Horſe, the Legacy is good . Et eſt com. op. Ri. 


4 ; in d. L. fi quis i 
Error (17) in the Form of the Diſpoſition maketh the ſame to be fund. Graf 55 — 


of no Force *. For Example; the Teſtator intending to make an Ex- q. 566. 
-eeutor, or to bequeath any Legacy, conditionally, and not otherwiſe, ;  _ _ 
doth by Error omit the Condition: In this Caſe the Diſpoſition con- her. init. 

cerning the Executorſhip or Legacy is void. Howbeit, if the Te- 6 þ gender. * 
ſtator do appoint an Executor, or bequeath any Legacy, according to- — 


certain Conditions afterwards to be written, no Conditions being af- 


terwards written, the Diſpoſition is good, and as it were ſimply . J. pen. C. de In- 


made *; unleſs it do appear that the Teſtator did mean, that the Diſ- ſtit. & ſub. 


polition ſhould not take Place without thoſe Conditions following *, * Molin. in apoſil. 


f ? ad Dec. in d. L. pen. 
45 in the former Example *, x d. 5. tantundem. 
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5 5 | 
6. VI. Of Uncertainty. = 
1. Divers are the Means whereby Uncertainty doth procy, : 
HAT we may the better underſtand when the Uncertainty is Wl ; 
1 ſuch as it doth overthrow the Diſpoſition, (for ſometimes it 
doth deſtroy the ſame, and ſometimes not,) we are to be advertiſeg at , 
(1) that the Uncertainty doth ſometimes reſpe& the Perſon of the . 
y Infra $5. 7, 8. Executor or Legatary ? ; ſometimes it doth reſpe& the Thing be- IJ 
Z Infra g. 10. queathed * ; and ſometimes it doth reſpect the Time or Date of the WM *« 
* Infra 5. 11. Teſtament *, 2 | 75 g 6 
The Teſtament is uncertain in Reſpect of the Perſon of the Exe. 
cutor or Legatary by divers Means, but eſpecially by theſe Means . 
following. N „ 
Firſt, When it cannot be underſtood whom the Teſtator meancth, WM | 
either for that there is no Perſon certainly named; or elſe, ſome being = , 
v Infra g. prox. named, yet no Perſon of that Name to be found. = . 
| Secondly, When there be divers Perſons of one and the fame 
Name, whereby the 'Teſtator maketh his Executor or doth bequeath B BD 
e Infag.8. any Legacy. aa. i 
Thirdly, When the Teſtator doth appoint Executors or give Le- 
gacies alternatively, or disjunctively, as, I make 4. or B. my Exe- : 
8 Infra f. 9 | Cutor © .. | 33 1 
Of the other Uncertainties, ©/z. in Reſpect of the Thing bequeatl-— 
© Infra 66. 10, 11. ed, or Date of the Teſtament, it followeth afterwards . In the mean |; 
Time therefore of the Uncertainty concerning the Perſon of the Exe- BM ( 
cutor or Legatary. = : 
1 
3 
6. VII. Of Uncertainty, either becauſe no certain Pet- | 
ſon is named; or, ſome being named, none of that I : 
Name is to be found. | 9 | 
1. The Uncertainty of the Perſon makeih void the a 1p 
2. If the Perſon, at the firſt uncertain, be afterwards made ctv. | 
tain, whether is the Diſpoſition good, or no? 5 | 
3. What if ſome Perſon be named, but no Perſon found of that 
is Name? | 
HERE (1) no certain Perſon is named Executor or Lega- | 
7 thee. is. 3 tary, the Will in that Point is void *: And therefore it the 
A. de reb. dub. Clar. Teſtator ſay, I make one Man of the World my Executor, of, | | 
Bow 33 give to one of the World an Hundred Pounds, no Man can be = 
ee bs. cutor, nor recover the Hundred Pounds by this Diſpoſition 8. unle - | 
* Ftiologia eſt, quia he be able to prove, that the Teſtator's Meaning was that he ſhoul 23 
iſta perſona elt incer- De Executor, or have the Legacy. Likewiſe where the Teſtator 
ta ex incertis. Bar-.  * Ss | © ok : Hundre f 
Graff. & Clar. ubi ſaith, I make that Perſon my Executor, or, I give him an | 


ſupra. Are. in g. ex pounds, whoſe Name is written in a Schedule in the Cuſtody of ſuch 


3 a Man, whenas indeed there is no ſuch Schedule to be found, or 5 


JeR. ult. vol. lib. 8. 13 
tit. 4. 3 | 
k Mining. in d. $, ex incert. Saltem valet legat. jure can, Felin, in c. 1. de pact. extra, 


P | 
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ing found, yet no Name therein; this Diſpoſition is void. Neither L Bar 3 

— © : ar. in L. fi ita. ff. 

is 10 ſufficient that a Paper or Schedule be extant, and that the Name de cond. & demon. 

be therein plainly contained; unleſs alſo it appear by ſufficient Proof Cov. in c. cum tibi. 
ful Coniect N His dule i (: N de teſt. extra. Simo. 

or lawftul Conjectures, that this Schedule 1s the very lame where 


unto qe Prat. de inter 
: 15 5 p- 
the Teſtator made Relation k. ule. vol. 1. 3. ſoluc. 


Fl . u 1. 


& Bar. in d. L. ſi ita. Cov. in d. c. cum tibi. Graff. Theſ. com. op. $. inſt. q. 16. Mantic- de conject. ult. vol. 


. 1. tit. 7. n. 7. Clar. 5. teſt. q. 36. in fin. | 

The Teſtator deviſed his Lands to T. S. for Life, Remainder to Fitz. Devile -. 
the beſt Man of the Company of Skinners : Adjudged that this Deviſe | 
was void. „„ | ; 7 

So where the Deviſe was to his beft Friend, or that his Goods 
hall be diſtributed, and doth not ſay amongſt zwhom ; in this laſt 
Caſe it hath been held, that they ſhall be diſtributed amongſt the 
poor; but this is by the Civil Law, and where the Teſtator died 
without Iſſue. | | 

Deviſe of half his Lands to his Wife for Life, and afterwards all Bea! verſus 1;mar, 
his Lands to the Heirs Male of any of his Sons, or next of Kin; Style 240. 

_ being in the Disjunctive, the Court inclined that the Will was gee poſtea cap. 
void. „ 

If (2) no certain Perſon be named at the firſt, but afterwards be 
made certain by Event ; the Teſtament or Diſpoſition is of no leſs 
Force, than it the Perſon had been eſpecially and certainly named 
at the firſt ', For Example; the Teſtator maketh that Man Execu- 1 L. quidam. & ibi 
tor, or giveth him an Hundred Pounds, which ſhall marry the Te- Ras de reb. dub. f. 

) 3 ; | „ Angel. Are. in d. 5. 
ſtator s Daughter : In this Caſe, whoſoever ſhall marry the Teſtator's incert. Int. de legat. 
Daughter, he is to be admitted to the Executorſhip, and may ob- | 
tain the Legacy, as if he had been named at the firſt . And this 2 1 
Concluſion proceedeth whether the Marriage be made in the Life- gat, quod tutor non 
time of the Teſtator, or afterwards . Saving where the Marriage Poteſt dare ei qui ve- 
; 3 . nit aliquo eventu cer- 
is made after the Death of the Teſtator, if it be likely that the Te- tifcan. quia contrar. 
ſtator would not have made that Perſon Executor, or have given him procedit jure cano. 


the Legacy, if he had thought that it would fall out that he ſhould 4 oft, ad Bar. in . 


4 R | duo. ff. de teſt. tut, 
have married his Daughter, (for that perhaps that Perſon was Enemy Adde quod licet ex- 


to the Teſtator, or otherwiſe unworthy of any Benefit by the Teſta- ec. nonnunquam aſ- 


9. 


contra. 


tor:) In this Caſe the Perſon marrying the Teſtator's Daughter after — . {i 


| x per Bar in d. L. qui- 
his Death cannot be Executor, or recover the Legacy % dam. & per DD. in 


L. fi quis a filio. 6. 


{1 quis pluries. de leg. 1.) tamen in Anglia aptius comparatur hæredi, qui incertus ex incertis, eventu certificandus, po- 


teſt inſtitui. Are. in d. 5. ex incertis. Inſtit. de legat. n L. uter, cum ſeq. ff. de cond. inſt. Donellus in L. qui- 


dam. de reb. dub. Bald. conſil. 188. vol. 5. o Donel. in d. L. quidam. de reb. dub. Simo de Præt. 1. ult. vol. 
128. n. 9. : | | | 


* 


If (3) a certain Perſon be named, but no ſuch Perſon be to be 
ound, and the Meaning of the Teſtator utterly unknown; it is as if v L. 2. ff. de his quæ 
the Teſtator had made no Mention of any ?“. pro non ſoript. 
The Teſtator deviſed his Lands to Milliam, the eldeſt Son of Pitcairn "w_ Braſe, 
Charles, who in Truth was the e/def? Son, but his Name was Au- ws et 
drew, and not William; decreed that the Deviſe was good, for tho 
was to the Deviſee by a wrong and miſtaken Name, yet there was 
mother Circumſtance, by which the Intention of the 'Teſtator did 


plainly appear to give his Lands to this Perſon, (viz.) 10 the eldeſt 
92 of Charles. 
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9 * 


§. V III. Of Uncertainty ariſing, becauſe there be di. 
vers Perſons of one Name. 


1. Where divers Perſons be of one Name, the Diſpoſition is vg; 
2. What if the Teftator's Meaning be knozwn ? ” 
3. What if the one of them be a familiar Friend, the other not? 
4. What if the one be of Kin to the Teſtator, the other ut? 
5. The Diſpoſition ad pias cauſas is not void by Reaſon of Un- 
certainty. © | | 
6. What if the Teftator give ſom:what to the Church? Mat 
Church is underſtood ? 
J. What if there be divers Churches of one Name? 
8. If the Teftator give any Thing to the Poor, which Poor are to 
Hase the ſame? 3 
9. pi Authority of the Executor Teſtamentary in diſtributing to 
. the Poor. : 5 
10. What if the Executor make bis Kin his Executor? Who is 
to be admitted? _ 
11. What if the Teſtator make another's Kin bis Executor? 


HERE (1) the Teſtator nameth ſome one Man his Exccu- 

tor, or doth bequeath ſome Legacy unto him, and there be 

divers Men of that Name; this Uncertainty maketh void the Diſpoſi- 

L. f quis. <. fi tion*: For Example; the Teſtator maketh Titius his Executor, where- 

inter. ff. de leg. 2. as there be divers Perſons ſo called; or, to ſpeak after the Manner of 
Bald. in L. hac con- 1 * 

ſaltiffima. C. qui teſt. Our temporal Lawyers, the Teſtator maketh John at Stils his Execu- 

fac. poſſ. n. 4. tor, or giveth to him an Hundred Pounds, and there be two Perſons 


called John at Stile, and the Teſtator maketh no Difference, but 


leaveth it uncertain of whom he did mean; in this Caſe neither of Z 


> DD. in d. f. ſi in- them can obtain the Executorſhip or Legacy *. 
We. But (2) if the one of them do prove that the Teſtator did mean 
that he ſhould be Executor, or have the Legacy, it is ſufficient for 


© Bar. in I. quidam. the Obtaining of the Executorſhip or Legacy. 
ff. de reb. dub. Simo | bo 


de Præt. de interp. ult. vol. I. 1. fol. 97. n. 1. 


Or if (3) one of them appointed be one of the Teſtator's familiar 
Acquaintance, and his Friend, the other a Stranger; in this Caſe the 
4 L. quem her. ff. Stranger is excluded, and the other admitted. Or both of them be- 


de cond. & demon. ing Friends, yet if one of them be joined in greater Friendſhip with 
Mantic. de conject. | | 


ule, vol. 1. 8. tit. 4, the Teſtator than the other, he is to be preferred to the Executorſhip 


wy: or Legacy before the other. 
© Simo de Prætis de | | 
interp. ult. vol. I. 1. fol. 100. n. 3. Mantic. de conject. ult. vol. I. 8. tit. 4. n. 5. 


Or if the one of them (4) be of Kin to the Teſtator, and the other 


IL. cohxred. $. qui not of Kin, the Kinſman is to be preferred f. and if they be both 


—— ﬀ. — vals. Couſins, then I ſuppoſe that whether of them were to be admitte 
ject ul. vel. lib g. to the Adminiſtratorſhip, in Caſe the Teſtator had died Inteſtate, 


tit. 4. n. 5. that he is to be admitted to the Executorſhip “. 

E Jaſ. in L. 1. F. hoc | | | - . ol. I. 4+ 

autem. ad Trebel, lect. 3. ff. Simo de Prætis de interp. ult, vol. 1. fol. 98. n. 9. Mantic. de conject. ult. vol. J. 
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Or if (5) the Diſpoſition be made ad pias caufas, it is not void, by I}. 
Reaſon that the Name is common or agreeable to divers. And : | Wl 


twerefore (6) if the Teſtator doth bequeath any Thing to the Church, 
no: expreſſing what Church he doth mean, the Diſpoſition is not 
toi, but is to be underſtood of his Pariſh-Church n. And if the 


h . . 109 
Tettator name a Church, and (7) there be divers Churches of that 1 | 
Name, it is to be underſtood of his Pariſh- Church. For Example in « judicante, de | 
the Teſtator doth bequeath to St. Perer's Church in Oxford an hun- ff. in H. 1. Bar. & | 
ared Pounds, where there be two Churches of that Name; this Diss fan. eccleſ. C. Graf. il 
poſition is not void, but the Bequeſt is due to the Teſtator's Pariſh- TO com. op. 3 1 
Church, or where he did more uſually reſort to pray to God, or Laa, 4 60 1 
to hear his Word k. And if neither of them be his Pariſh-Church, Mant. de corject. Wl 
either can it appear that the Teſtator did more frequent the one pi fry * — 5 j 1 
an the other; or, on the contrary, if both of them were his Pa- tione. 6. cum ita ff. "RM 
fiſmn-Churches, for that perhaps he kept a Family in either Pariſh, - cond. 8 demon. Wl. 
ad did equally frequent either Church; in theſe Caſes, by the Opi- 3 N 1 
vion of ſome Writers, the Legacy is to be divided betwixt the * Et hc eſt com. Wi 
Churches!. But by the Opinion of the more Part, it is in the Power ui jn 2 — L, 1 
of the Executor, or if the Executor do refuſe to prove the Will, or Karl N * Gin 1 
that there be no Executor appointed by the Teſtator, then it is in Theſaur. com. op. | 1 
the Power of the Ordinary to beſtow the ſame Legacy on whether 5 +3 1 
Church he thinketh good”, as the Conſideration of divers Circum- cante. de oy.  - ll 
tances ſhall induce him; wherein (amongſt other Things to be re- ä 1 
membred by the Ordinary) this is not to be forgotten, 27delicer, whe- rens 3 1 
ther Pariſh is the poorer 85 veriorem. # "FH 
| | | | mn Hoſtienſ. & al. in 0 
t. jud. quorum op. eſſe com. fatetur. Covar. in d. c. jud. Idem quoque dic. Graf. Theſ. com. op. & leg. q. 64. Wt 
Ben, Cap. regul. & fal. reg. 113. a Gloſ. in d. c. judicante. Mant. de conject. ult. vol. 1. 8. tit. 5. n. 5. Wl 
In like Manner if the Teſtator (8) make the Poor his Executors, | 1 
giuing them the Reſidue of his Goods; this Diſpoſition is not void | 1} 
by Reaſon of Uncertainty ; for that is a Teſtament ad pias cauſas*. „ wileg. _ 4 1 1 
By the Poor therefore in this Place is underſtood the Poor of the Pa- * 1 1 
nim where the Teſtator did dwell and keep Houſe? ; for it is likely ? L- quis ad declin. h. — 
that he did bear a great Affection to the Poor where he dwelled“; _ OS ug Wl 
eſpecially alſo if the Teſtator were buried in the ſame Place”; and ter. verb. eo TE 
therefore the Ordinary in this Caſe ought to provide that the Poor _ f . in __ 
have their Due, according to the Meaning of the Teſtator * But if er. Manic. de Wl 


the (9) Teſtator do bequeath a certain Sum to be diſtributed amongſt conject. ult. vol. I. 8. 8 
the Poor, and do appoint an Executor; then it is the Office of that 4, Rant. de ft : = 
Executor to diſtribute the ſame *; who in the Diſtribution thereof is n. 2. = 


not neceſſarily tied to beſtow it wholly upon the Poor of that City, * TR. conſil. 99. 
Pariſh, or Place, where the Teſtator did dwell ©; (unleſs the Teſta- . L. nulit C. d evils, 


tor did mean that the ſame ſhould be beſtowed on them alone *;) & ce. d. c. judi- = 
: RY 7 1 PRs 2 FEY | y. cante. de teſta. extra. 1 
neither is he preciſely tied to make Choice of the pooreſt Perſons? ; & gol. bid. | fl 


but may uſe a farther Liberty, ſo that he do not abuſe the ſame . Mant, de cone. ns 
For he may not ſo make Choice of any Perſon, as it may ſeem to ult. vol. 1.8. tit. f. Wl 


n . : "M$ N Yi 10 
oppoſe the Teſtator's Liking and Meaning“; neither may he beſtow Gem. & Fang in Wil. 
the whole Legacy upon one Perſon alone *, nor upon himſelf nor his c. 6 pater. de teſta. Wi 
Children, unleſs they be very poor nor upon ſuch Perſons as will 1% 4 = 1 
unthriftily ſpend it; but upon ſach Poor to whom it may do good; , 2. . Wi 

1 and 7 Bar. in L. unum ll 
| | ex famil. $.1. ff. de | 
leg. 2. Bald. in rep. L. 1. de ſacroſan. eccleſ. C. Mantic. d. tit. 5. n. 6. 2 Par. conſil. 45. vol. & Mant. d. Wil | 
ut. 5. n. 8. 2 Angel. in L. ſed & fi. h. fi libertis. ff. de jud. Pariſ. conſil. 26. vol. 4. n. 29. b Bar. in 1 
L. 1. ff. de op. leg. Bald. in rep. L. 1. C. de ſacroſa. eceleſ. Mant. de conject. ult. vol. I. 8. tit. 5. n. 18, 19. 1 
- Brook, tit. exec. n. 116, c. tua nos, de teſt. extr. Imol. in Cl. 1. de teſt, Mant. d. tit, n. g. Wl 
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and eſpecially if the Kinsfolks of the Teſtator be poor, and of . 


* Bald. in L. illa. ſame Pariſh where the Teſtator did dwell, they are to be preferred“ 
Inſt. ff. de her. inſt. | 4 


Pariſ. conſil. 26. vol 4. Mantic. de conject. ult. vol. tit. 5. n. 17. 


Hereunto it may be added, that if the (10) Teſtator make his 


Kin his Executor, or give his Goods to his Kin, that this Diſpoſition 

is not void; but that they which be in the next Degree of Kindred 

to the Teſtator, to whom the Adminiſtration of his Goods was to be 

5 committed, if he had died Inteſtate, arc to be firſt admitted to the 
1141 Executorſhip *, or to enjoy the Legacy during their Lives*; and after 
de. I. & poſtha. their Deaths, the other next of Kin to the Teſtator are to be ad- 
Tiraquel. de retrat. mitted one after another, ſucceſſively by Degrees, and not all toge- 
— TiC ther s; ſaving where the Teſtator doth make (11) another's Kindred 
com. op. 5. Inſt. e. his Executor, or do bequeath ſome Legacy to any other's Kin; for 


20. n. 12. Bar. in 6 ge A. 
E then they are all to be admitted together, without Reſpect or De- 


de reb. dub. g. pen. Bree ®. The Reaſon of the Difference is, becauſe the Teſtator is not 


Bar. in L. cum ita preſumed to carry an equal Affection towards every of his own Kin, 


9. fin. ff. de leg. 2. : a : x 
5 but to him that is nearer of Kin greater Love, and to him that is 


2. Graſ. Thef. com. farther off leſſer; and therefore of his own Kindred the beſt beloved 


op. 9, legat. q. 4. & js firſt preferred; which Inequality of good Will is not preſumed to- 


g. fidei commiſſum, 


q. 16. wards another's Kindred, and therefore they are admitted without 


E Paul. de Caſtro in Difference i. | 
d. L. cum ita 6. fidei 


commiſſ. Cujus op. com. eſt, ut refert Par. conſil. 11. n. 28. vol. 3, Covar. in c. Ranutius. $. 2. de teſt, extra, 


Graf. Theſ. com. op. 5. fidei commiſſum, q. 16. b Bar. in L. fi cognatis. ff. de reb. dub. Simo de Prætis de 
interp. ult. vol. 1. 3. fol. 91. n. 28. Graf. Theſ. com. op. 5. In{titutio. q-20. n. 10. Jaſ. in L. Gallus. 5. quidam 
recte. ff. de I. & poſthu. n. 28. i Bar. & Simo de Prætis ubi ſupra. | 


One Hole by Will gave 500 J. to the Relations of Elizabeth Hole, 
to be equally divided between them. Hliz. Hole had at the Teſta- 
tor's Death two Brothers living, and ſeveral Nephews and Nieces by 
another Brother. In Chancery there were two Queſtions, 1. Who 

- ſhould take by the Deſcription of the Relations of Eliz. Hole. 2. In 
what Proportions ſuch Relations ſhould take, whether as they would 
have taken by the Statute of Diſtributions, or in a diflerent Manner. 


As to the firſt, it was determined, that no Relation ſhould take by I 
this Deſcription that could not take by the Statute of Diſtribution. i 


As to the ſecond, as the 'Teſtator had directed the 500 J. to be equally 

divided amongſt them, they ſhould take per Capita. Thomas v. 

Hole, 11 April 1728. Forreſter s Rep. 251. IL 

It hath not only been a Queſtion amongſt the beſt Lawyers in this 

& Brook, Abridg. tit. Land, whether the Mother be of Kin to her Child &; but after 
adminifir. n. 47- much Diſputation, it hath been alſo adjudged for the Negative, ois. 
That the Mother is not of Kin to her Child. As appeareth in the 

Caſe commonly known by the Name of the Duke of Sufolk's Caſe, 

1 Brook, ubi ſupra. very famous in many Books, (though more famous for the Rarene!s 
Dom. Coke, 1. 3. in than for Soundneſs,) which Caſe was this: In the Reign of King 


Citi Cale un Fdward the Sixth, Charles, Duke of S$yolÞ, having Iſſue a Son by 
5 E. 6. one Venter, and a Daughter by another Venter, made his laſt 


Will, wherein he deviſed Goods to his Son, and ſo died. Alter 

whoſe Death the Son died alſo Inteſtate, without Wife, and without 

Iſſue, bis Mother and his Siſter by the Father's Side (for ſhe was born 

of the former Venter) then living. The Mother took the Admin: 
® Stat, H. 8. an. 21. ſtration of the Son's Goods, according to the Statute *, whereby it 
558. is enacted, That in caſe any Perſon die Inteſtate, the Adminiſtra- 
| 3 
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tion of his Goods ſhall be committed to the next of Kin, &c. The 

Adminiſtration being thus granted to the Mother, the Siſter by the 

Father's Side doth commence Suit before the Eccleſiaſtical Judge, 

pretending herſelf to be next of Kin, and the Mother not of Kin at 

all to the Party deceaſed, and therefore deſired the Adminiſtration 

formerly granted to the Mother to be revoked, and to be com- 

mitted unto her, as next of Kin to the Deccaſed, by Force of the Ply * 0 

ſaid Statute of | Brook ubi ſupra. 
Hereupon the moſt Learned, as well in the Laws of this Realm | 

as in the Civil Law were conſulted. Firſt, whether an Admini- 

ſtration once granted might afterwards be revoked ; whereunto they 

all agreed that it might. Secondly, whether the Mother were next 

of Kin to her Son; whereunto not only the Temporal Lawyers, but 

alſo the Civilians, (as it is reported) were .of this Opinion, that ſhe 

was not of Kin to her own Son. Whereupon by definitive Judg- 

ment of the Court, the former Adminiſtration granted to the Mo- 

ther was revoked, and a new Adminiſtration granted to the Siſter, 

albeit ſhe were of the Half Blood to the Deceaſed. According to 

this Judgment divers other. Adminiſtrations were granted from the 

Mothers, to the Brethren and Siſters, as next of Kin to them dying 


Inteſtate, for divers Years after ®. The Reaſons which moved the * Veluti in caſu inter 


Temporal Lawyers to be of this Mind, that the Mother ſhould 8 ä 
not be of Kin to her own Child, were eſpecially theſe. Firſt, be- 
cauſe there is a Ground or Principle in their Law, that Lands can- 
not lineally aſcend, but deſcend ?; whereupon they concluded, that? Liulet. Tenures, 
Goods and Chattels might lineally deſcend, but not aſcend 4. Se— eters a ths 
condly, becauſe howſoever Children be of the Blood of their Pa- adminiſt. n. 47. 
rents, yet are not Parents of the Blood of their Children; for fo 
they write, Liberi ſunt de ſanguine patris & mairis, ſed pater & 
mater non ſunt de ſanguine liberorum*". "Thirdly, becauſe the Fa- * Ibidem. 
ther, the Mother, and the Child, though they be three Perſons, yet 
are they but na caro, one Fleſh, and conſequently no Degree of * Brook ubi ſupra, 
Kindred betwixt them. e N a 

What might be the Reaſons whereby the Civilians were moved 
to be of the ſame Opinion, that the Mother was not of Kin to her 
Child, I cannot eaſily conceive; unlefs it were this, g. Mater non 
mumeratur inter conſanguineos*; or unleſs it were the antient Law * Bald. in L. ult. C. 
of the Twelve Tables, whereby the Mother was excluded from de verb. figntt. 
ſucceeding in the Inheritance of her Son or Daughter ®. Thus was ' Inflit. I. 3. tit. de 
the Judgment in this Caſe, and theſe were the chief Reaſons there- $- C. Tertil. in prin, 
of; which Reaſons not being very ſtrong, the Judgment could not 
be very ſound. For firſt, though it be a Maxim in the Laws of 
this Realm, that Lands cannot lineally aſcend from the Child to, Liteon, fol. r. 
the Parents*, (which Maxim ſeemeth alſo to favour of the Law 2 EE =—_ 
of the Twelve Tables „F being the moſt antient Part of the Civil“ Initio civitatis, 
Law. written, whereby (as I have ſaid) the Mother was forbidden amo manu re- 


| 5 ; LN . gia gubernarentur , 
to ſucceed in the Inheritance of her Child *; yet nevertheleſs it nulle ſcriptæ fue- 


doth not thereby follow, that Parents be not of Kin to their Chil- rant leges, fed arbi- | 


pi | | . . tria principum pro 
dren, becauſe they cannot ſucceed them in the Inheritance, no more 8 1 


than the Child ceaſeth to be of Kin to his Parents, when he is dif- autem ab urbe con- 


herited or barred to ſucceed in the Inheritance. And touching the Law O_o 
of thoſe Twelve Tables, it was not only thereby ordained that the tabularum. L. 2. f. 


Mother ſhould not ſucceed in the Inheritance of her Children; but de origin. jur. & We- 


likewiſe, that the Children ſhould not ſucceed in the Inheritance of on. Ter: 


their til. in prine. 
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o Ibidem. their Mother“; which Prohibition notwithſtanding, the Kindred 
© Inſtit. de gradibus ſtill remained intire betwixt the Parents and their Children þ; 
cognat. $. 1. lib. 3. C fnchee. | a4 
L. ult. f. de grad. aft. And fo much doth Mr. Littleton (no leſos honourable for his ro- 
found Knowledge in the Laws of this Realm, than euthentical & 
tis Antiquity) plainly acknowleage, that the Parent is wore nigh of 
1 Littlet. Tenures, Blood unto the Child than the Uncle“, notwithſtanding that Ground 
fol. 1. in their Law, namely, that Inheritance cannot lineally aſcend. Which 
| Concluſion is alſo agreeable to the Civil Law, being much mere an. 
tient than old Littleton; whereby it is manifeſt, that as the Son and 
the Daughter be in the firſt Degree of Kindred in the Line deſcen- 
dant, ſo the Father and Mother be in the firſt Degree of Kindred in 


e Inſtit. tit. de gra. the Line aſcendant*. . 
cognat. <6. 1. Adde | 5 5 | 
& perluſtr. arborem conſanguinitatis in fine lib. 4. decret. dep. & Jo. And. leur. cum commentar. ſuper ar. 


| bore conſang. 


Touching the ſecond Reaſon, although it be true, that Children 
be of the Blood or Seed of their Parents, but that the Parents are 
not of the Blood of their Children*; yet doth it not follow, that 
Parents are not therefore of Kin to their Children, becauſe they 
ſpring not out of their Blood, nor deſcend from their Loins; for the 
Brother doth not ſpring from the Blood, nor deſcend from the Loins 
of his Brother, but both of them ſpring from the Blood and Seed 
of their Fatheir*, as two Branches from one Root or Stock; and 
yet who can deny them to be of Kin the one to the other? So then 
it is ſufficient for Kindred to agree in tertiob, or to flow from one 
Fountain, or grow from one Root; though one of them do neither 
flow nor grow out of the other. If you inquire, how then doth 


f Brook Abridg. tit. 
adminiſtr. n. 47. Co- 
var. de ſponſal. par. 
6. © „ „ 4- 


4 L. 1. ff. de grad. 
aff. in prin. Melch. 
Kling. tract. de 
cauſ. matrimon. fol. 
46. Lectur. Jo. And. 
cum commentar. ad 


arborem conſang. f 4 
Covar. ubi ſupra, the Father and his Son, or the Mother and her Daughter, grow 
N. 2. 'Y 


from one and the ſame Stock or Root? you muſt underſtand, that 
the common Stock or Root, from whence not only the Father and 
Mother, but alſo their Sons and Daughters do grow, is the Grand- 
father. So did 1/aac and acob alſo ſpring from the Loins of Abra- 
ham, viz. Iſaac the Son immediately, and Jacob the Grandchild 


h Vide ſupra in com 
mun. ſtipit. lectur. 
Jo. And. ad arbo- 
rem conſang. cum 
commentar. Philipp. 
Melanc. de arb. 
conſ. Kling. ubi ſu- 
pra. 

i Jo. And. Melchior 
Kling. Philipp. Me- 
lanch. & Georg. 
Major de arbor. con- 


Degree, to Abraham, being the common Stock to them both, and to 
their Poſterity ' Hence it is, that Cgnar? or Agnati be ſo called, 
quaſi ab una nati* ; and Conſanguinitas, quaſi ſanguinis unitas * 
fang. tam civili quam And hence it is, that Conſanguinity or Kindred is defined to be cin- 
Bl g unde cop. Cm Per ſonqm um ab eodem flipite deſcendentium, carnali propage- 
nat“ Reba in F. Fiore contractum w. A Bond of Perſons knit together by Blood or 
in 2 ft. de carnal Propagation, deſcending from one Stock. _ N 

Verb. Ngnir. : 1 55 ; 
i Jo. pry & Georg. Major ubi ſupra, m Jo. And. Philip. Melan. & Georg. Major in ſuis tractatibus de con- 
ſang. & ff. Alias definitiones videre licet apud alios authores, veluti apud Hoſtienſ. in ſumm. eod. tit. Covar. crack. 
de ſponſal. 2. part. c. 6. $. 6. Præpoſ. in tit. de conſang. & aff. & de arbore conſang. de quorum controverſis 


magnopere non laboro. | 


Whereby it may be concluded, that Parents be of Kin to their 
Children, like as Iſaac was to Jacob, for that they both came of 
the Sced of Abraham; and conſequently that the Mother is of Kin 
to her Child, notwithſtanding ſhe ſpring not from his Blood, be- 
cauſe they both ſprang out of the common Stock, being her Father, 


and her Child's Grandfather. And therefore by the Laws of thus 4 


Heir 


Realm, if a Man die ſeiſed of Lands holden in Socage, by. 
” HAS eing 


1 


mediately, the one in the firſt Degree, and the other in the ſecond 1 
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„ 


ing within the Age of fourteen Years, in this Caſe the Mother ſhall , LEE 

dave the Wardſhip of her Son, as being next of Kin, to whom the bridge edit. anne 

Lands cannot deſcend “. | 52 ll. 3. 
Touching the third Reaſon, it is more feeble than either of the for- 

ner. For although it may not be denied, but that the Father and ; 

Mother, being Man and Wife, are ana caro, one Fleſh; yet it is _—_ 23. Matt. | 

ot to be granted that the Parents and their Children are one Fleſl, 

other wile than as they agree in a Third, by proceeding from one Root, 

1x is aforeſaid. Or if it were granted that they were ung caro, and 

conſequently no Degree of Kindred betwixt them; by this Argument, 

1; Parents ſhould not be of Kin to their Children, becauſe they are 

both one Fleſh ; ſo Children ſhould not be of Kin to their Parents by 

the fame Reaſon, being commune argumentum . e Argument. com- 


mune facile retor- 
quetur, quo ſi quis utatur, ſtatim ſuo ipſius gladio jugulatur. Everard. de locis arg. legal. in præamb. 
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Now as touching the Reaſons which peradventure did induce the 
Civilians to be of Opinion, that the Mother was not of Kin to her 
Child; true it is, that the Mother is not properly comprehended 155 
ter conJanguineos %, becauſe properly and ſtrictly, conſanguinei doth : _—_ 3 . C. 
only comprehend them which be of Kin by the Father's Side *. Where- . Pran in c. Kiant. 
by we may underſtand, that this Engliſh Word Kin is more large than de cle. 6. 2. Alex. 
the Latin Word Conſanguinei; which Thing is ſo well known to the —_— 229. n. 10. 
Learned in that Law, as I doubt whether this were any of their Reaar- 
ſons of deny ing the Mother to be of Kin to her Child * And albeit , Digi e 
the moſt antient Law of the Twelve Tables was very ſevere againſt tas, proprie ſumpta, 
the Mother and her Children, and did mutually expel them both, % . cognates, ſed 
a : . Agnatos comprehen- 
i quidem inter matrem, filium, filiamve, ultro citroque hereditatis dit. At communi lo- 
copiend.e jus daret *," fo that neither ſhe ſhould ſucceed them, nor they quendi uſu complec- | Ci 
ter, in the Inheritance; yet upon better Conſideration, by the Cle- © Cam ox ome | 18 
nency of the honourable Prætor, and Piety of ſucceeding Emperors, & Franc. ubi ſupr. 4/8 
was this rigorous Law of the Twelve Tables altered, and the Mo- . Inftit de S. C. Ter- 


| phe , til. in princ. | 4 
ther admitted to ſucceed her Children, ad ſolatium liberorum amiſſo- u De Vari 1 


| ; u De variatione ju- | | N 
fu, for Comfort and in Recompence of the Loſs of her Children *. ris civilis in deferen- 1 
| EET. | da Matri ſucceſſione Wl 
ful inteſtati, & econtra, videas velim Minſing. de S. C. Tertill. I. 3. Inſtit. * Jure Novellarum in univerſum | 


latutum eſt, patri matrique pariter deferri ſucceſſion. filiorum ſine liberis decedentium, fimulque cum iis admitti fratres 
ſroreſque ex utroque parent. & conſeq. de hæred. ab inteſtat. Authen. 7 


The Reaſons of this Judgment being thus removed, it is now Time | bl 
bo conlider what became of the Judgmeit it ſelf. True it is, that in | 
hole Days this Example did ſo much prevail, that many Judgments 1 
plled accordingly upon the like Caſe ? ; but yet in Proceſs of Time!“, Brook tit. admi- | = 
tie Truth prevailed, (for what is ſtronger than Truth?) and the Mother an 5 SIE 1 
vas every where adjudged to be of Kin to her Child?; who dying = Juxta dic. Novel. 18 
Incliate, and without Iſſue, the Adminiſtration of his Goods may be : ns intellat. i 
Omitted unto ber (if the Ordinary ia Diſcretion ſo think good) as 3 prog 8 
Next of Kin, according to the Statute *. Or it he do not die Inteſtate, * Stat. H.8. an, 21, 11108 
Wt maketh his Kin his Executor, or doth bequeath the Reſidue of his © 5 | 1 
w0ds to his Kin; the Mother in this Caſe (where there are no Chil- 4 
ren) is to be admitted Executor, and to enjoy the Legacy as next of, per 4 8 i 

to her Child during her Life; and after her Death the other next de hared. ab inteflat. 
Kine. But if the Teſta or do not bequeath his Goods to his Kin, but Novell 


T $ 1 
in, 
in 

is K 


ee ene ee ; - © DD. in L. cum ita. Wt 

o the next of his Kin, nor make his Kin Executor, but the next of his 5, fn. & de 3 ul 
", the Mother being next of Kin (where the Teſtator dicth without Graff. Theſaur. com. kl 
. 6 K I 1 


miſ. q. 16. il 
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Iſſue,) ſhall be his Executor ſimply, and enjoy all his Goods, not on- 
ly for her Life, but diſpoſe thereof at her Death to whom ſhe will, 


4 


6. IX. Uncertainty ariſing by Reaſon of alternative o 


disjunctive Speech. 


1. The Executor ſaying, I wake A. or B. Executor, it js as if he 4 


had ſaid, 1 make 4. and B. Executor. 


2. What if the Teftator be more affetted to the one than 11, 


other? 
3. What if the Election be referred? 
4. What if the one be capable, the other not? 


contra. | 


See antea, cap. 7. 1 alternative (1) or disjunctive Speech of the Teſtator in ma. 

king Executors, or diſpoſing of any Legacy, doth not hurt the 
» L. cum quidam, Peſtament'. And therefore if the Teſtator ſay, I make A. or B. un i 
Executors, or, I bequeath to ſuch or ſuch a Perſon a hundred Pounds. ® 
this Diſpoſition is not void, but both of them ſhall be admitted Executor, IF 


C. de verb. ſignif. 


12585 am and both of them obtain the Legacy, to be divided betwixt them b. 


And albeit at the firſt there was great Diſſenſion and Conflicts in 
Opinions about this Queſtion; at laſt it was eſtabliſhed for Law, that 
« Text.in d. L. cum this Word [or,] in Favour of Teſtaments, ſhould be taken for and! 
when it is ſo placed betwixt two Perſons, as it may ſeem to miniſter 
Doubt, whether Perſon the Teſtator did mean *. And therefore the 
Teſtator ſaying, I make A. or B. my Executors, it is in Effect as if 
d. 9. melius. he had ſaid, I make A. and B. Executors *, &c. Which Conclu- 
ſion notwithſtanding is ſometimes limited, and one only of the Perſons 


quidam. | 
r F. melius. in d. L. 
cum quidam. 


is to be admitted. 


The firſt Limitation is, when (2) the Teſtator doth bear more 
Affection to the one than to the other; for then he to whom the 


* Ripa inc. inter c. Je ſtator beareth more Affection is to be preferred before the other 
teras. de reſcrip. ex- 


tra. n. 54. Pari. con- For Example; the Teſtator faith, I make my Brother, or his Chil- 
55 bes _ 3. J ul. Aren, my Executors, or, I bequeath to my Brother, or his Children, 
kg le hog ſuch a Thing: In this Caſe, foraſmuch as the Teſtator is preſumed to 
carry a greater Love to his Brother than to his Brother's Children, he 


ſhall firſt be admitted to the Executorſhip, and obtain the I egacy, 


u L. cum pater. 6. a 


80. n. 5. t before hath been declared ; for then they be all admitted equally, and 


* Jaf. in L. Gallus. not ſucceſſively *. 
6. quidam recte. ff. | 


de lib. & poſthu. Clar. 6, teſtm. q. 80. n. 6. qua opinio ab omnibus juris interp. eſt recepta, ait Clar, eod. n. 0. 


Another Limitation is, when (3) Authority is granted to another | 
of making Election: For Example; the Teſtator maketh his Excel. 


tor 4. or B. whom the Ordinary ſhall chuſe; or giveth an hundre 


Pounds to 4. or B. whom the Executor ſhall chuſe ; in this * 4 
y L. 6 Titio aut Ser- this Disjunctive [or] ſtandeth properly, and is not changed into 4 
Conjunctive; and ſo Election being made of the one, the other 5 © 1 


vio. de leg. 2. L. u- 
trum. . cum quidam. 


de reb. dub. fl. cluded 55 


4 


Another | 
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and enjoy the ſame during his Life; and after his Deceaſe, his Chit 4q 
te. ff. de leg. 2. Bald. dren then ſhall be admitted ". But this unequal Order of Affection 3 
in c. 1. de yn _ x hath not ſuch unequal Effect when the 'Teſtator doth make his Bro- 
bi & hzred. ſuis. lib. ' : | 3 3 ey as 
feud. Jul. Clar. d. ther and his Children Executors, by this Word aud, or citl 3 
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Another Limitation is, when (4) the one of the Perſons is not ca- 
able of the Executorſhip or Legacy; for then alſo the Disjunctive 
ſtandeth properly, and the other Perſon alone ſhall obtain the Execu- 
torſhip or Legacy *. = Jaſ. in L. cum 


8 | quidam. C. de verb. 
ſignif. limit. 5. quippe qui alias habet in eo loco iſtius regulz limitationes. 


9. X. Of Uncertainty reſpecting the Thing bequeathed. 


1. Whether Uncertainty by Reaſon of Generality in the Thing be- 
queatbed doth make void the Diſpoſition. 

2. Whether the Diſpoſition be void, when that is bequeathed 
which of the Logicians is called Species. | 

z. Whether the Legacy of Wine or Corn, no Onantity being ex- 
preſſed, be void. . 

4. By the Equity of the Eccleſiaſtical Laws, uncertain Teſta- 
ments are ſaved from Deſtruttion. 85 

5. Who ought to chuſe, where a Legacy is given generally, the 
Executor, or the Legatary. 

6. The Manner of Election. 

7, Of Legataries, who muſt chuſe fiſt. | 

8. 8 ries diſſent among themſelves, what Means is to be 
uſed. 7 


3 3 the Diſpoſition or Bequeſt is ſometimes overthrown or 
deſtitute of Effect, by Reaſon of the Uncertainty of the Thing 
bequeathed, may appear by that which hath been already ſpoken of 
Error in the Thing bequeathed * ; for by what Means the Teſtator * Supra ead. parte, 
dcth err, by the ſame Means is his Diſpoſition made uncertain ; con- * 5: | 
cerning which Kind of Uncertainry, whether it deſtroy the Legacy 
or no, doth there appear. Now therefore of ſome other Kind of Un- 
certainty reſpecting the Thing bequeathed, and namely whether the 
Uncertainty growing by Occaſion of Generality make void the Be- 
queſt or not. | 

Firſt, when (1) any Thing is bequeathed under ſuch general 
Words, that the Meaning of the Teſtator is unknown, the Diſpoſi- 
tion remaineth without Effect; as when the Teſtator ſaith, I do be- 
queath ſome Thing, or, I bequeath a Subſtance, or, I bequeath a | 
Bidy, or, a living Creature. For that which the Logicians call » Glo. & DD. in 
Cenus, either generaliſimum or ſubalternum, being bequeathed, the & fee g. 
Executor is ſaid to be delivered, if he give but a Piece of Bread, or leg. 1 F 
a Fly wo | | e Accurſ. Bar. & 


| | communiter DD. in 
d. L. legato, quamvis Zaſius in d. L. & Jo. Rub. lib. 2. ſententiarum, c. 14. dicunt, inutile quidem eſſe legatum ; non 


tamen quia hæres dando quid minimum liberetur, ſed quia effuſum adeo & incertum eſt legatum, ut inutilem, potius 
quam utilem, actum concipere voluiſſe teſtator intelligatur. 


If the (2) Teſtator bequeath ſuch a Thing which in Logick is 
called Species ®, and in Law Genus; then we are to conſider whe- * Quod enim Dia- 
ther the fame Thing do receive his Limits of Nature, as an Horſe, a _ < PR 
Tree, &c. or of a Man, as a Ship, a gold Chain; or of Wetght E ens: oppo 


| » lant; quemadmo- 
Number, or Meaſure, as Lead, Money, Wheat *, Ge. dum & ſpecies dici- 
| tur a Juris conſultis 
id quod Dialectici appellant individuum. Minſing. in $. ſi generaliter. Inſtit, de legat. e Zaſ. lib. 1. Sing re- 
{ponſ, in princ, n. 33. Minſing. in d. $. fi generaliter, | | 
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nonnulli. 1. q. Abb. 
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re = 15 queſt is good, whether the Teſtator have any or none . 


In the ſecond Caſe, oi. If the Teſtator bequeath a Ship, or a 
gold Chain, by the common Opinion of Writers, the Legacy is 


4 IT & * void ©, unleſs the Teſtator have a Ship, or a Chain. But others are 
. 8. H. de 2 2 . 
leg. 1. Jaf. in eand, Of Opinion, that the Legacy is good, although the Teſtator have 


I. n. 16, ampl. 2. no Ship or Chain b. And this Opinion ſeemeth more reaſonable, 


& 3. Bar. & Dec. in . nity e -; 7 
..... and more agreeable to the Equity of the Eccleſiaſtical Laws i . 


. & H Navem eod. Eſpecially if the Teſtator knew that he had no Ship or Chain of Tx 


b Zaſ. Sing. lib. 1. own, when he made his Will. | 
e. 1. 8. 43, „ | 


Peckius de teſt, conjug. lib. 5. c. 26. Minſing. in 5. ſed fi generalit. Inſtit. de lega. n. 9, 10. Claud. © 
alii, de quibus Peckius in d. c. 26. Quia hanc ſententiam ut veriorem defendunt in re magis dubia, 
ſimpliciter 3 Graſſ. F. legatum, q. 61. n. 4. in fin. Zaſ. in L. Triticum. & in L. 
verb. ob. ff. | 


f Bar. Paul. de Caſt. In the firſt Caſe, ©iz. If the Teſtator bequeath an Horſe, he * 


utiuncula, & 
nempe in domo 
ita ſtipulatus. de 


In the third Caſe, 278. If the Teſtator do bequeath Lead. or 

Money, or Wheat, not expreſſing the Quantity, the Bequeſt is un- 

profitable, becauſe of the great Uncertainty ; at leaſt it ſeemeth the 

* L. nummis. ff. de Executor is delivered by delivering a very little k. Howbeit if the 
leg. 3. 98 75 in d. Legacy conſiſting in Weight, Number or Meaſure, be diſpoſed for 
ES the Performance of ſome Act, or 'other certain Conſideration, as for 
the Building of ſome Bridge, or mending of Highways, or for the 

Education or Alimentation of ſome Perſon, or maintaining him at 

Study, or for the Relief of the Poor, or for the Repairing of the 

Church, or for other like Uſes; in theſe Caſes the Legacy is not 

void, albeit no Quantity be expreſſed ; for fo much is underſtood to 

be diſpoſed, as may ſatisfy or anſwer that Purpoſe whereunto it is 

appointed, and as the Ordinary, conſidering the Neceſſity of the 

Thing, and the Ability of the Jeſtator, and the Continuance of the 


ww 


! Zaſ. in L., ita ti- Gift, ſhall deem convenient. 
pulatus. de verb. ob. 
ff. n. 14, 15. & Ripa in eand. L. n. 19, 20, 21, &e. 


Moreover, by the (3) Equity of the Laws Eccleſiaſtical, not only 
the Legacy general of Things conſiſting in Weight, Number or Mea- 
ſure, as of Wine, of. Oil, of Corn, of Iron, of Braſs, of Money, 
Sc. is good and available, Without any Quantity expreſſed by the 
Teſtator, which Quantity is underſtood to be left to the Diſcretion 

D of the Ordinary, to be limited by him as due Circumſtances ſhall 
m Archid. in e. ſunt induce him *; but alſo by the ſame (4) Equity, it ſeemeth that the 
ir de dic. ern. general Legacy even of that which the Logicians call Genus (which 
glofl. & DD. in c. may be verified of Things different in Kind) is not void *. But tis 


nos quidem. de teſta. to be certified and declared by the Ordinary, according to the Eſtate 


—_— © animal Of Perſons, the common Cauſe, and whatſoever may be collected by 


legatum fuerit. Zaf. other Circumſtances * Much leſs is the Legacy void, where the Te- 


in L. Triticum. ft. | 3 : ; 4 ; : * 
1 doth bequeath à certain Quantity of Corn, or Wine, or 0 


Archid. in c. ſunt Things, eonſiſting in Number, Weight, or Meaſure, not expreſſing 4 


nonnulli. 1. q. the Kind of Corn, cig. Wheat, Ric, or Barley, or of Wine, C12, 


o Zaſ. ubi ſupr. & White, Sack, or Claret ?. 
in L. ſi ita ſtipulatus. 


ff. de verb. ob. & ibi Alex. & Ripa. P Zaſ. & Ripa in d. L. fi ita ſtipulatus 


Here it may be demanded, Who ſhall (5) chuſe, where the Le— 
gacy is general, the Executor or Legatary? To this Queſtion hs 


4 


» 
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if the Teſtator do expreſly grant the Election, the Doubt is eaſily an- 


ſwered; he to whom the Election is granted “. 4 Graf, Theſaur, 


| com. op. F. legatum. 
q. 61. in princ. Lanc, Dec. & Jaſ. in L. legato, ff. de log. 1. 


If there be no expreſs Grant made by the Teſtator, then if the 
Words of the Diſpoſition be directed to the Legatary, as if the Te- 
ſtator ſhall ſay, I will that A. B. ſhall have a Horſe; the Election | 4 
belongs to the Legatary *. But if the Words of the Diſpoſition be N wa fqn 
directed to the Executor, as if the Teſtator ſay, I will that my Exe- or * 


a N opinio communis eſt, 
cutor give to A. B. a Horſe; then the Election appertains to the beſte Grafl. d. b. le- 


Fxecutor *. If the Words be not directed to the Executor nor to the $79: 4. > 5 


Legatary, it is anſwered, that if the Thing bequeathed have his Li- cante. de teſta. ext. 
mits aſſigned of Nature, then the Election is in the Legatary, in caſe 3: Cal. & aliiin 


wk | : d. L. legato. quorum 
ſuch Things be extant among the Teſtator's Goods; and in caſe there opinio Dh, 


he no ſuch extant, the Election is in the Executor *. But if ſo be ut per Graff. ubi 


that the Thing bequeathed be limited by Man, the Election doth ano 


3 1 ; t Gloſ. Alex. Jaſ. 
appertain to the Executor. And fo it is of Things conſiſting of Zaſ. in d. L. legato 


Number, Weight, or Meaſure *, albeit there be of thoſe Things ex- Feneraliter, & horum 


' een . 
tant amongſt the Goods of the Deceaſed ; much more if there be & ai Graf, d. g. 


3 eſt, ait Graf. d. q. 
none extant *. 62. n. 3. 


| 2 Jaf. in d. legato. 
n. 20. Graſſ. d. q. 62. n. 3. verb. aut vero. Contrarium Minſing. in d. F. fi generaliter. n. 9. fed prior opinio eſt 


communis, ut per eundem Graſſ. * L. leg. 4. ff. de Tritic. vin. & oleo leg. Zaſ. in d. L. legato. n. 18. Y At- 
que hzc opinio communiter approbatur, five teſt. de certo ſenſerit, ſive non; ut per Graſſ. ubi ſupr. qui tamen diſtin- 
guit. z Minſ. in d. F. fi generaliter. n. 7. Zaſ. in d. L. legato, in fin. | 


Provided (6) always, that of thoſe Things which be extant, the 
Legatary, having the Benefit of Election, muſt not chuſe the very © ; 
beſt *; unleſs there be no more but two of the Things extant, (for, Gleff. in L. f quis 


_ a filio. F. ſi quis plu- 
then he may chuſe the better *;) or unleſs the Teſtator do grant E- res. ff. Gl tac 


lection, for then he may chuſe the beſt * And likewiſe on the con- me. b 
tary Part, where the Election belongeth to the Executor, he may fing. in d. f. ** 
not obtrude to the Legatary the very worſt of thoſe Things which be neraliter. n. 6. 
extant in the Patrimony *; and whereas there be not any ſuch Things , E. fl fervas. $.cum 
| . & PP | ; | homo. ff. de leg. 1. 
amongſt the Teſtator's Goods, the Executor muſt provide ſome com- al. in d. L. leg. . 
petent Thing ©. LS. 


14. 
| | L. 2. ff. de option. 
leg. & Weſenb. in eund. tit. n. 1. Per L. in teſt. de reg. jur. ff. E regione ſtat Zaſ. ſcribens, quod etiamſi legatario 
datur optio, non tamen optima, ſed mediocria, ſunt eligenda. in d. L. leg. n 13. 4 DD. in d. L. legato. Co- 


Yar. in c. jud. de teſt. extr. n. 3. & hoc indubitat. in Spec. Sed in quantitatibus & in ſummis, quod minimum eſt 
deberi intelligitur, fi Caſtrenſi credamus, in d. L. legat. n. 4. Verum in hujuſmodi legat. ſervandum eſt boni viri 


wbitrium. Archid. in c. nonnulli ſunt. 1. q. Abb. in c. 1. de dec. extr. 6. e Zaſ. in d. L. legato. n. 22. poſt 
Sloſſ. ibidem. : Pa Ks | | 


Furthermore, it is to be remembered, that (7) if the Teſtator ha- 
ving two Things, whereof the one is much better than the other, 
(be it for Example two Horſes,) do bequeath to two Perſons ei- 


ther of them a Horſe ; he that is firſt named in the Teſtament may „Bar in L. 8 
lirſt chuſe f. | ff. de leg. 1. quz 


ſententia communiter approbatur, ut refert Graff. d. f. legatum. q. 62. in fin. 


Finally, this is not to be omitted, That if the (8) Legataries diſ- 
ſent about the Election of the T hing bequeathed, this Controverſy is 
to be decided by Lot, if it be not otherwiſe reſolved, who in that | 
Choice is to be preferred s. | £ Optionis. Inſtit. de 
Having declared by the Caſes formerly propounded, whether Un- kes. 
certainty in Reſpe& of Generality make void the Diſpoſition or Be- 
| £T. queſt 
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Words uſual in Teſtaments, as Goods and Chattels, movable and im 


movable, the Generality whereof is apt to breed Queſtion and God 2 
tention ; therefore, for the Clearing of Doubts and avoiding 6 


of Suits, i 


which otherwiſe might inſue about the Meaning, of the Teſtator bo 


thoſe general Words, I have thought good to deliver the ſeveral Sig- 4 ; 


nifications of every of the ſaid Words particularly, whereby it my 


appear what is, or is not, due to the Legatary by Force of the fad 
Words, or any of them. | | | 1 
Touching the Word [ Bona, Goods, ] albeit in the Explication there. 
of the Civilians do make Mention of the Philoſophers Threeſold Dj. 


N — 
Cog 


* Jo. Brachzus & Viſion, 9g. Bona ſunt vel animi, vel corporis, vel fortune d that TY 


Js. Geddzus in I. good Things be either of the Mind, or of the Bod of 1] 8 
bonor. de verb. ſig. © 8 | I Y, or of Fortune; 4 
i 


i Brecheus & Godd. cond Natural, and the third Caſual *: Yet nevertheleſs, foraſmuch a; | 


5 as Virtue, Health, and Wealth; wherefore the firſt is Maral, the ſe. E | 


in d. L. bonor. this our preſent Diſcourſe is not philoſophical, but legal, the Subiec 
| which we intend to proſecute is Goods of the laſt Kind, which uſital. 
ly Men call the Goods of Fortune, but improperly, being in Truth 
his good Gifts who is the Giver of all Goodneſs, and whoſe is the 
* Pfal. 24. verſe 1. Earth and all that therein is k; and who alone ſetteth up one and pul- I 
! Pfal. 25. verſe 7, leth down another h making rich or poor at his good Will and Plea- KY 
m Pſal. 112. verſe 3. fure ”. But before we come to ſhew what is ſignified by Goode in a 


Man's Laſt Will and Teſtament, it is fit to conſider how it is taken 
both in the Civil Law, and in the Laws of this Realm. | 

By Goods therefore the Civil Law doth oftentimes underſtand, not 
only thoſe Things whereof a Man is Owner, or whereof he is juſtly 
poſſeſſed, as Lands, Leaſes, and other perfonal or corporal Goods; 


ALIEN Car or te Te RT 
SE e 85 = f... 


but alſo thoſe Things which belong unto him, either corporal or in- 


corporal, for the which he may have a lawful Action, as Debts due 
L. Bonor. 40. fl. de unto him * by Contract or Obligation. 
Verb. fig. & PD. ibid. Secondly, By Goods the Law Civil doth ſometimes underſtand a 


Man's whole Eſtate, both actively and paſſively ; fo as his Succeſſor 


univerſal, called Hieres, ſhall not only injoy all his Goods, but ſhall 
„L. Bonor. 208. ff. be likewiſe chargeable to pay all his Debts ®%. I 
verb. bg, & DD. Thirdly, By the Word Goods the ſame Law doth underſtand no 
? L. ſubſignat. $. bon. more but only a Man's clear Goods, his Debts deducted ?. 1 
ff. de verb. fign. By the Laws of this Realm, in Deeds and Contracts among the Li- 
ving, the Word Goods is otherwiſe underſtood, comprehending ſuch 

1 Kitch. verb. Cat- Things as be either with or without Life, as a Horſe, or a Bed, G. 
. But neither ſach Things as be of the Nature of Freehold *, nor 
D. Cowell tract. de 5 ; ; ; 
verb. interpr. verb. Leaſes for Years *, much leſs for Lives, nor Things in Action, as à 


Cattal. alias Chatt. Debt upon a Promiſe or Obligation -. 
* Kitch, ubi ſupra. - 


© Jerms of Laxw, ver. Choſe in Action. Niſi ultra donationem bonor. accedat amplior auctoritas pro debitis recuperan- 
dis. Weſt. Symb. 6. 424. 


The next Word to be conſidered is this Word [Chartels,] which 
is more obvious in the Laws of this Realm than in the Civil Law. 
Whereby is ſignified all Goods, movable and unmovable, except ſuch 

D. Cowell tract. de as be of "the Nature of Freehold or Parcel thereof *. 
_ interpr. veb. Of Chattels ſome be real, and ſome be perſonal. Real are T cafes 
* Terms of Larw, verb. for Y cars and at Will, Guardianſhips *, the Intereſt of an Advowſon 
Chattels. for one Turn; all Intereſts by Starures Merchant, Staple, Eltgit, O-. 
and the Word Bona comprehends both real and perſonal Chattels. 
Perſonal are movable Goods, as Money, Plate, Houſhold-ſtuff, mew 
4 | | 


2 
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Kine, Corn, and ſuch like *. Howbeit ſome do hold that Ready 
Money is neither Goods nor Chattels “; neither Hawks nor Hounds, 
becauſe they be fer nature *. The Reaſon why Money is not to be 
accounted Goods or Chattels, the Author of that Opinion doth not 
expreſs ; but fome other on his Behalf hath invented this witty Rea- 
ſon ; becauſe, ſaith he, Money of it ſelf is not a Thing of worth, 
but by the Conſent of Men, and for their eaſter Traffick, or Permu- 
tation of Things neceſſary for common Life, it hath been reckoned 
amongſt other worldly Goods by Force of Conceit, rather than con- 
fiſting fo indeed . 5 3 

The Teſtator deviſed in theſe Words, (g.) my Debts and Lega- 


cies being firſt deducted, I deviſe all my Eſtate both real and perſ0- 


nal w J. S. Decreed that this amounts to a Deviſe to fell for the Pay- 
ment of his Debts. 


or hymovables.| Concerning Movables ; albeit the Civil Law ſome- 
times puts a Difference betwixt Moventia and Mobilia, underſtand- 
ing by Moventia, ſuch Goods as actively and by their own Accord do 
move themſelves, as Horfes, Oxen, Sheep, and Cattle ©; and by Mo- 
bilia, ſuch Goods as paſſively are movable, or removable, from one 
Place to another, as Apparel, Pots, and Pans, and ſuch like“: Yet 
nevertheleſs, regularly, by Movables are indifferently underſtood 
Goods both actively and paſſively movable. As Cattle of all Sorts, 
Cirn ſozwed, becauſe it doth not come without Induſtry, (and it may 
be given by Will, or forfeited by Outlawry) ſome Deeds, Apprenti- 
ces for Years, (5c. becauſe theſe Things belong to the Perſon of the 
Owner ; and beeauſe when they are taken away and wrongfully de- 
tained, the Party injured hath no Remedy to recover, but by a per- 
ſonal Action. 


being Things in Action, are not in Propriety of Speech comprehended 
laid to be CHattels. 
termed Chattels real; for that they do not immediately belong to the 


growing on the Ground, or Fruit growing on the Trees, or a Leaſe, 
or Rent for Term of Years f; but not Lands, 'Tenements, or Frank- 
tenement 5, | | | 
Having examined the legal Signification of theſe Words, Goods 
and Chattels, movable and immovable; it may be material to 
know of what Force and Efficacy they be in a Man's Laſt Will and 
Teſtament, . | 
For the better Comprehenſion whereof, ſuppoſe that four Men 
made Four ſeveral Wills, wherein the firſt did bequeath to A. B. 
al his Goods, the ſecond did bequeath to 4. B. all his Chattels, the 
third all his movable Goods, the fourth all his immovable Goods. 
What is due to 4. B. in every of theſe Caſes? For Anſwer to every 
particular Queſtion : Firſt, where the Teſtator did give to A. Þ. all 
his Toods ; in this Caſe 4. B. is to have the Teſtator's whole Eſtate, 
actively and paſſively, (his Lands, Tenements and Freehold except- 
ed, ) being in Effect his Executor, or Heeres, or univerſal Succeſlor * : 
Who as he is to enjoy all the Deceaſeds Goods and Chattels, of 


what Kind ſoever, together with the Debts due to the Deceaſed ; ſo 
Is 


Pcrion, but to ſome other Thing by Way of Dependency : As Trees 


* Ibidem. 


Y Kitch. f. 32. verb. 
Cattalla. 
= Kitch. ubi ſupra. 


a D. Cowel de in- 
terpret. verb. verbo 
Cattal. 


The next Thing to be conſidered is, what is ſignified by [ Movables 


v Alciat. & DD. in 
L. Moven. de ver. 


ſig. ff. & DD. ibid. 


© Alciat. ubi ſupra. 
L. 2. fl. de ſupell. leg. 


4 Aleiat. Goddzus 
& alii, in d. L. Mo- 
vent. e 

e Text. apert. in d. 
L. Movent. de verb. 
ſign. ff. 


But Mritings and Evidences concerning Freeholds or Bonds, c. 
under the Word Chattels, yet Mritings pazwned for Money lent, are 


Concerning Immodaliles; they are thoſe Goods which otherwiſe be 


f D. Cowel de verb. 
interp. verb. Cattal. 
Kitchin, fo. 32. 

t Kitchin, ubi ſupra. 
verb. Cattal. 


h Gloſſ. in L. his 
verbis. ff. de har. 
inſt. ac Bar. & Bald. 
ibid. 
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is he chargeable to pay all Debts due by the Teſtator, ſo far 8 ff, 
pe r Goods and Chattels will extend. Neither is it to be doubted but 
L. ſub fav * that A. B. hath Right to all the Gold and Money k of the Deceaſed 


eod. tit. & DD. ibi- by Virtue of the ſaid Legacy, as hereafter more at large. 


dem. 


* Rebuff. in L. Movent. de verb. ſign. ff. D. conſil. 472. & 381. 


In the ſecond Caſe, where the Teſtator did bequeath to 4. J. all 
his Chattels; he the ſaid A. B. is to have and enjoy all the Deceaſed's 
Goods movable and immovable, together with the whole Eſtate of 


| Diggion. Cattalla the Teſtator deceaſed, both actively and paſſively , as in the former 


non minus late pa- Caſe. 
tere quam dictionem | : | : 
Bona, imo latius patere, oſtendunt Stanf. De prærogat. c. 16. & Kitch, fol. 32. verb. Cattalla. 


In both which Caſes, if A. B. ſhould die before he proved the Des 
ceaſed's Will, yet ſhould the Adminiſtration of his Goods be commit- 


ted to the next of Kin of the ſaid 4. B. and not to the next of Kin 


= Dyer fol. 37 1. n. 8. to the Teſtator “. : 
1 Chanc. Rep. 190. The Teſtator deviſed to T. S. all his Goods, Chattels, and Honf- 


_ hold-ftuff, and there was at that 'Time 400 l. in Ready Money in the 


Horſe, and in the fame Will he deviſed 1200 J. to another; it was 

decreed that by the Deviſe of all his Goods and Chattels, the 400 J 

in Money was comprehended, and therefore it ſhall come into the 

Account of the perſonal Eſtate. See poſtea Hic. 3 

Howbeit, if the Teſtator, after he hath bequeathed all his Goods, 

or all his Chattels, or all his Goods and Chattels, to one Man, do 

make another Man his Executor: In this Caſe the Legatary ſhall 

* Bar, in L. his ver. not enter into the whole Eſtate of the Deceaſed “; but the Executor 
#. de har. inſtit. proving the Will, is to enter unto all the Goods of the Deceaſed, 
and hath Right to receive, or by Suit to recover, all the Debts due 

„Sup. eod. I. part. 4. to the Deceaſed , and as Executor, ſtandeth charged with Payment 
8 Ser . os of all Debts due by the Deceaſed ?: And if any Thing remain clear 
"heſ. com. op. verb. ; 5 5 8 

Inſt. q. 14. n. 3. after Payment of the Deceaſed his Debts, that only is due to the uni- 


Lind. in c. ſtat. & verſal Legatary in this Caſe % But if the Teſtator do bequeath 


c. Religioſa. de Teſt. 


L 3. provinc. conſt. {NE Ons Half of his Goods to one Perſon, and make another Perſon 
cant. his Executor, willing and appointing that all his Goods ſhall be e- 
* Lind. in d. c. fat. qually divided betwixt them: I do find that the Two Chief Juſtices 
of England, and others, did at that 'Time when this Queſtion was 
propounded, agree and conclude the Law in this Caſe to be, that the 


Legatary ſhould have the one Half of all the Teſtator's Goods, be- 4 


fore Deduction of any Debts. As for Example; the Teſtator having 


Goods to the Value of an Hundred Pounds, and being indebted Twen- 


ty Pounds, doth bequeath the one Half of all his Goods, by his Te- 

ſtament, to his Wife, to be equally divided betwixt her and A. B. 

his Executor. In this Cafe the Wife is to have Fifty Pounds for her 

Moiety, without any Defalcation in reſpect of the ſaid Debt of Twen- 

Dyer fol. 164. De ty Pounds, which is to be paid by the Executor out of the other Half, 


hac qu. conf. velim a | s 
Graff. Thef. com. op. having Aſſets . 


6. Inll. g. 4. n. f. 4&6. In the third Caſe, where the Teſtator did bequeath to 4. B. all his 
Movables, the Legatary may recover all his perſonal Goods, both 


L. Moventium. de : $ ; : Shee 
verb.fionif. f. & DD. quick and dead *, which either move themſelves, as Horſes, 


ibidem. and Oxen, Gc. or can be moved by another, as Plate, Houſhold- 


* Fad. I. Movent. ſtuff, Corn in the Garners and Barns, or in the Sheaf, Oc. But 
& vide paulo infra 


hoc ipſo $ whether the Legatary, to whom the Teſtator hath bequeathed his 
| | I : Movables, 


|. 
6 
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ables, may recover Corn grocving on the Ground at the Time 
* Making of the Will, and Death of the Teſtator, hath been 5 
z Queſtion *: Wherein it ſeemeth at the firſt View that he cannot, as 2 by d. vide 
well becauſe the Fruits of the Ground are eſteemed as acceſſory Bs "FF 
thereunto* ; Which Acceſſory muſt follow the Nature of the Princi- nion. Deciſ. 16. n. 


o; and therefore the Ground, which is the Principal, being un- 39, 49 Tiraquel. 


f ew "x. de RetraQ. Lignag. 
movable, the Fruit muſt be deemed likewiſe unmovable *: As alſo be- . . & al. 


-auſe the Time of Making the Will (or at leaſt of the Death of the D. Decif. Avenion. 


Teſtator) is to be reſpected * ; at whicn Time the Corn, not being cut a. . Tirag. d. $. 
gern, or peradventure not then ripe, nor fit to be cut down, ought x e. Acceſſorium: de 
not to be reputed among the Movables *. Nevertheleſs, the contrary hy ae * 1 
Opinion hath prevailed among very many Writers ©; yet not ſimply, , 4 decile, 16. b. 5. 
but with a DiſtinQion*, which is this: That of Fruits ſome be indu- I. fi ha ff. de au. & 
trial, and ſome natural * By intuftrial J mean ſuch as be ſown in * . 1 * 
the Ground by Man's Induſtry, in hope not to continue there ſtill, 1 5 

but to be ſeparated and reaped with Increaſe e er long. And theſe * L. Fruct. penden- 


ö | -O! ; tes. ff. de rei . 
Kind of Fruits the Writers do reckon among the movable Goodetf, 55: f, de rei vend 


Tir. ubi ſupra. 
for that they be movable Habitu, or in the Intention and Purpoſe 
of the Sower?: And therefore the Legatary in this Caſe; to whom 
the Teſtator hath bequeathed his Movables, may recover the Corn 
ſanding on the Ground at the Death of the Teſtator *. 


© Paul. Caſtrenſ. con- 
fil. 132. vol. 1. So- 
ein. conſil. 60. vol. 1. 
Dec. conſil. 473. n. 
5. Tiraquel. d. 5. 1. 


Condition, to wit, immovable !. 


glofT. 7. n. 44. 


4d. 16. Rot. Aven. n. 4. © De hac diſtinct. fructuum vide Molin. in conſuet. Patiſ. 6. t. glofl. n. 50. cum ſequen. 


P. deciſ. Aven. 16. n. 4. poſt Paul. Caſtrenſ. d. conſil. 13 2. quem Decius & alii ſequuntur. D. deciſ. 6. & Caz 


ſtrenſ. d. conſil. 132. Tiraquell. de 5. 1. gloſſ. 7. n. 45. h Decius poſt. Caſt. ubi ſupra. alt. conſ. 473. alter conſil. 
1 . be ae 3 Molineu in addic. ad conſil. Decii illud Pauli conſil. falſiſſimum eſſe affirmat; cujus ſententia, 


cum ſine probat. lata fit, non magni ponderis eſſe poteſt. 


If Leſſee for Years ſoweth the Land ſo ſhort a Time before the Perk. $ 520. 
Expiration of his Leaſe, that the Corn cannot poſſibly be ripe before 1 
the End of his Term, in ſuch Caſe the Deviſe of the Corn is void, 
becauſe he himſelf, if he had lived, could not have reaped it after 
his Leaſe expired, without being a Treſpaſſer; but if it was ſuch 
n as he might bave reaped if be had lived till Haroeft, the De- 
viſe had been good; but he who hath an Eſtate in Fee or in Tail, 
or for Life, and who ſoweth his Land with Corn, may deviſe it to 
whom he will ; and if he die before 'tis ripe, the Legatee ſhall have 
it. So if the Husband ſow the Lands which he holds in the Right 
of his Wife, and dieth before Harveſt, his Executor or Deviſce ſhall 
have it, and not the Wife: The Caſe is the ſame where a Tenant 
lows the Lands, and dies before the Corn is ripe. 
By natural Fruits, I mean ſuch as grow of their own Accord, 1 
without any great Labour or Coſt, as Graſs, or Apples 4 6 Cc. And 1 Decius d. conſil. 


bas 4 472. n. 5. Molin. in 
theſe the Legatary cannot recover as movable, unleſs they were ſe 11 Pariſ. f. 


parated at the Time of the Teſtator's Death *. For till they be ſepa- 1. glofl. 1. n. 50,51, 
rated, they are Fructus pendentes, and accounted not only as acceſ- Dec. d. conſ. 472. 


n. 5. Molin. ubi ſu- 


ſory to the Ground or Trees whereupon they grow; but alſo they 25 


are reputed for Part and Parcel of that Body whereon they grow, and 


whence they are nouriſhed, and conſequently of the ſame Nature and 
| Fruct. naturales an: 

: 1 _ tequam feparenturg 
non proprie fructus, ſed pars rei vere & proprie dicuntur. Ita Molin. in conſuet Pariſ. F. 1. gloſſ. 7. n. 5. 


Moreover, that Corn 8 and unſeparated is not to be accounted 
Parcel of the Ground of the Deceaſed; but to be reckoned as Parcel f 
of his Goods, is apparent by the Laws of this Realm, whereby the * 
| e 6 M Land 
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l. 472. n. 5. 


See antea hic. 
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70² Do Teſtamentr lecume void. part VII. 
Land together with the Trees and Graſs growing thereon ſhall 18 
ſcend to the Heir, as Parcel of the Freehold ; but the Coin 2g „ 
upon the ſame Ground ſhall belong to the Executor, (as Parcel 5 2 
m Supra eodem lib. his Goods,) as elſewhere 1s more fully demonſtrated a. * 


ite 3. 5.6. abi pla: 4 40 i . | : 5 
= enumerantur caſus ex quibus liquide conſtat, quod de jure hujus regni Angliz, frument. nondum a ſolo ſeparatum 
I adhuc virens & creſcens, inter bona etiam mobil. computatur. Adde Perkins, tit. Deviſes, & Fulbecke eodem til. 
ol. 37, 38. | poo | | 2 12 152 a 


And hence it is that Emblements, or Corn growing on the Ground 
ought to be praiſed and put into the Inventory of the Goods of the 
» Vide ſupra eod. lib. Deceaſed ; but not Graſs or Trees, ſince they are Parcel of the Free- 
FN duo. hold, and fall to the Heir but not to the Executor of the Deceaſed a. 
| in: upra. : . | . 
| Nosu as touching their Reaſons, who do hold that Fruits of the 
„ 32. Earth are to be eſteemed immovable, firſt, Becauſe the Acceſſor 
Jo & 3 doth follow the Nature of the Principal; the Anſwer to this Reaſon 
is, that this is true in Fruits natural, but not in Fruits induſtrial *, 
And as touching the other Reaſon, that the Time of the Teſta- 
ment ought to be reſpected, and therefore the Corn being inherent to 
the Ground at the Time when the Will was made, ought to be ad- 
judged immovable; the Anſwer is, That theſe induſtrial Fruits were 
3 in the Purpoſe and Intention of the Deceaſed ſeparable and movable, 
» Caftr. Decius, Ti- even then when the Will was firſt made“, albeit they were not ac- 


raquel. & Laurent. tually ſeparated or removed from the Ground. Which Purpoſe and 


ubi ſupra. n Mia” 
PE Oe: Intention or Deſtination is ſufficient in a Teſtament to make them 
1 Quemadmodum e- moyable?, | | 


nim fructus naturales a 


adhuc pendentes judicantur ut fundus, vel ut ejus pars, & quid immobile; (Molin. in conſuet. Pariſ. tit. 1. $. 1. & gloſſ. 1. 
n. 51.) ita fructus ſtatim colligendi (ſaltem induſtriales) pro collectis habentur, Tiraquel. ubi ſup. n. 44, 45 cui acce- 


dit quod deſtinatum pro perfecto, & cingendus pro cinfto habetur. 


Moreover, that the Time of the Making of the Deceaſed's Will 
is not always to be reſpected, doth afterwards more at large appear. 


And ſo the former Concluſion remaineth firm, that the Legatary, to 


63 Teſtator doth deviſe his movable Goods, may recover the 
dick ſunt hoc ſo 6, Corn ſtanding on the Ground, as Parcel of his movable Goods. 
To demand whether the Legatary, to whom the Teſtator did be- 
* Rebuf. in L. Mo- queath his movable Goods, might recover the Deceaſed's Ready Mo- 
ventium ff. de ver. : © ; | | mova- 
fenif, Decius cond, Bes might ſeem an idle Queſtion, becauſe no Goods are more 1 


472. ble than Money, which is therefore termed current, (and that rightly) 


| becauſe of the continual ſwift Motion, and running thereof from one 
* Kitchin, verb. Cat- Hand to another. Yet foraſmuch as ſome do hold, that Ready Money 


outer] by. is neither Goods nor Chattels *; (which Opinion howſoever it may 


ſeem a Paradox, yet it is not utterly untrue, for that there be par- 
ticular Caſes in the Law, wherein Money is not reputed as any Part 
of the Goods of the Deceaſed, either movable or unmovable;) there- 
fore the Queſtion is not ſimply idle, or unworthy to be anſwered. 
But before we come to thele particular Caſes, it may be delivered 
for a Rule, That Ready Money is juſtly and worthily reputed amonęſt 
* <. Et quia parum, the movable Goods of the Deceaſed *, and recoverable by the Lega. 


Authen.. de Nupt. x he Exceptions of 
CO. Sx a tary, to whom the Movables are bequeathed*, T p 


denim. Mane. de Which Rüle, or Caſes wherein Money is not accounted as Goods or 
Conject. ult. vol. lib. Chattels, are theſe. 


9. tit, 3. n. 2. Dec. 


confil. 381. & conf. 472. Tiraquel. de Retract. Lignagier. $. 1. gloſſ. 7, n. 132 * Tiraquel. Retract. Lignagier. 


F. 1. gloſf. 7. n. 103, Dec. conſil. 381, Mantic, ubi ſup, Spec. de ſruct. & intereſſe. n. 8 & 9. 
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Tze firſt Caſe is, when the Perſon deceaſed, by bis Laſt Will or 

Teſtament willeth any his Lands, Tenements or Hereditaments to 

be ſold: For in this Caſe, by the Statutes of this Realm, the Mo- | 

ney thereof coming, or the Profits of the ſaid Land for any Time to - Stat. H. 8. an. 21; 

be taken, ſhall not be accounted as any of the Goods or Chattels of e 5: Vide Bald. in 
the Perſon ſo deceaſed 7, . e E 

The ſecond Caſe is, when the Teſtator hath purchaſed Lands in 

Fee, and for Payment of Lands tyra hath laid up certain 

Money“. For there is no Likelihood that the 'Teſtator, by that ge- . ; 
neral Bae of his movable Goods, did intend to paſs. — —— Nr 
alſo, to the Prejudice of his Heir; according to that Rule of Law, diorum deſtinata, in- 

that nothing doth paſs by general Words, where it is likely that the r e 
Giver would not grant them by ſpecial Words“. | 


| fit, magnus eſt inter 
Wy . | | Doctores confliftus ; 
{ed com. opinio eſt, quod numeratur inter mobil. Bar. decif. 219. poſt Jaſ. in L. cætera. $. 


ſed fi, de lega. 1. ff. 


Nec ego diverſum ſentio, fed in caſu diverſo, viz. in pecunia parata pro ſolutione prædiorum emptorum, non autem 


emendorum. a C. in general, de reg. jur. 6. | 

Again, ſeeing by the Statutes of this Realm the Money taken for 
Land ſold ought not to be accounted as his Goods“; wherefore » Stat. H. 8. an, 21: 
(ould that Money, which is purpoſely laid up for Payment of the © 5: | 
Lands bought, be accounted amongſt the Deceaſed's Goods ©, other- e Arg. a contrario 
wiſe than tor Payment of the Land purchaſed ; eſpecially when the vols ſumpto ex flat, 
Day of Payment is nigh at hand, and Money otherwiſe: hardly to!“ * 

be raiſed out of the Teſtator's other Goods *? And therefore in this * Quo caſu, inſtante 
Caſe I do think, that the Legatary to whom the Movables are be- 3 
queathed cannot recover that Money, as Parcel of the movable Goods, tioni proxima pro 
in Prejudice of the Heir; in whoſe Favour alſo many Things, which 8 Zaſ. 
of their own Nature be movable, by Conſtruction or Fiction of Law fed 6 f We: 5 4 
are nevertheleſs accounted unmovable, as Hawks, and Hounds, and 16. Grafl. $. legat. 


Deer in the Parke, Gc. There be not many other Caſes wherein d ©: 8: im fin. 


© Vide Rob. Kelle- 


Money is not accounted Part of the movable Goods *: Which Caſes way 1. relationum, 
excepted, in Regard of the reſtleſs Motion thereof, it is not only to fel. 118. & Graff. 

. 5 „ Theſaur. com. op. 
be accounted movable i, but alſo to be reckoned as Parcel of a Man's 6. Iegatum. d. 19. 


Goods, becauſe it is a good Surety in every Neceſſity“. n. 8. in fin. 

| | | De quibus vide Re- 
buff. & Goddzum in d. L. Moven. ff. de verb. ſignif, Adde L. fi chorus. 6. 1. ff. de Lega. 3. & DD. ibidem. 
$ Tiraquel. de Retract. Lignagier. F. 1. gloſſ. 7. n. 103. Dec. conſ. 381. U Memorabilia Cottæ, verb. peculium. 


In the fourth Caſe, where the Teſtator doth bequeath to 4. P. all 
his. Goods immovable, the Legatary hath Right to the Leaſes which 
did belong to the Deceaſed*, and alſo to all the natural Fruits there- D. Cowell de verb. 
of, as Graſs growing on the Ground, and Fruit on the Trees &, and nin! wh yg goin 
likewiſe to the Fiſhes in the Pond, and Pigeons in the Dove-cote n, gat. regis. c. 16. fol. 
as appurtenant to the Grounds demiſed, or as Parcel of the Fruits of 45: L- lex. C. de ad- 
the Tenement, which (if it were out of Leaſe) ſhould belong to the & BD. wise 
Heir, and not to the Executor“. But to the Corn growing on the * Molin. in conſue- 
Ground, or other Fruits induſtrial, the Legatary in this Caſe hath ud? 9. 1. gloſſ, 
not any Right, for that they are accounted among the Movables, as 1 Rebif in 


nds 
kath been proved heretofore. > . Moventium. Kelle- 
| o Kelleway ubi ſap. Goddzus in d. L. Moventium. 


way's Rep. fol. 118. 
a Kelleway ubi ſup, 


Thoſe Leaſes are Chattels real, and as to that Matter it hath been 
a Queſtion, whether a Deviſe of a Chattel real with a Remainder 
over, is good or not; 'tis agreed, that ſuch a Deviſe of a perfonal 
Chattel is not good, but that the Deviſe of he Uſe of a "rod 
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Thing to one, and after his Death to another, is good, but that the 


Thing it ſelf cannot be ſo deviſed, becauſe a Deviſe of a perſonal 


Thing for an Hour, is a Deviſe of it for ever. 75 
The Teſtator deviſed the Reſidue of his perſonal Eſtate, conſiſt- 
ing in Chattels, Houſhold-Goods, Plate, Jewels, Arrears of Rent 
and Debts due to him on Bonds to the Earl of Craven, for the Uſe 
of NMilliam TPhitmore, his only Son, and the Heirs of his Body; and 
if he died without Iſſue, and a Minor, then to the Iſue of the Si es 
of the Teftator, and made his ſaid Son Executor, and the Lord Cra- 
Lien Executor, durante minori tate, Gc. the Son died without Iſſue 
þ being more than Seventeen Tears of Age, and under T wenty-one, 
having firſt deviſed all his perſonal Eſtate to his Wife, Gc. It was de. 
creed that this Limitation to the Iſſue of his Siſters, was void, be- 
cauſe it was of Money and perſonal Chattels ; tis true, it hath been 


Whitmore v. Craven, 


2 Ch. Rep. 167. 


allowed in Chattels real, but never in perſonal, for the Uſe of Money 


is Money itſelf; and the Deviſe of a. perſonal Thing to T. &. for an 
Hour, is a Deviſe to him of that Thing for ever. 
Here now another Queſtion doth offer it ſelf, 2/2. whether Debts 


ane to the Deceaſed do paſs under the Legacy of the Movalles or 


 Immovalles. Whereunto the Anſwer is, that Debts are neither mo- 
* Alciat. & Reb. in vable nor immovable *: And conſequently, they are neither due to 
d. L. Moventium. de f | | 744 
verb, ani . the Legatary to whom the Movables are deviſed; nor to the Lega- 
y si legantur mobi- tary to whom the Teſtator hath bequeathed his Unmovables?. And 


lia uni, alteri immo- this is true | \ , 
e this is true, not only when the Teſtator hath bequeathed all his Goods 


tur nomina, inquit . ; ; | 
Rebuff. in d. L. Mo- Was deviſed without Deſignation of Place". 


ventium, poſt Corn. ; | | 
conſil. 104. 4 Mantic. de conject. ult. vol. lib. 9. tit. 3. n. 13- Rebuff. in d. L. Moventium. 


| The Reaſon is, becauſe Debts are a ſeveral Kind from Movables 
Bar. Alciat. & Reb. and Immovables*, ſeparated by a Threefold Difference; gig. in Sub- 
in L. Moventium. ff ſtance, in Nature, and alſo in Et. In Subſtance, becauſe Debts 
de verb. fignt. being a Thing incorporal, they admit no Diviſion ; whereas Goods, 


i Rebuff. in d. I. ** 
Moventium. as well movable as unmovable, being corporal are ſubject to Divi- 


* Inſtit. de reb. cor- ſion n. In Nature, becauſe Goods movable and immovable may be 


| we e e actually poſſeſſed; whereas Debts, or Things in Action, cannot be 


porales. ff. de acquir. actually poſſeſſed „ Ef ect 5 becauſe the one, heing corporal, may 
_ es be preſcribed in ſhorter Time than the other, being incorporal”, 
ende res mobiles What if the Teſtator did bequeath all his Goods movable and im- 


Y Nempe res mobiles f a 
triennio, immobiles movable whatſoever ? In this Caſe it ſeemeth that, by Reaſon of the 


decennio; Jura in- Generality of the Deviſe, the Nebts due to the Deceaſed are there- 


rporalia, 30 anno- W =. : 
-_ "v6: By Rebuff. by diſpoſed *. For the Force and Efficacy of theſe univerſal Signs of 


in d. L. Moventium. [i] and [JYhatſoecer| is ſuch, as it ſtretcheth the Word whereunto 


I. fi legatus 9. 1. ff. . | 
ad Trebel. Mantic. fied, not only properly but alſo improperly *. 
de conject. ult. volun. | 


1. . tit. 3. n. 10. 
contractibus loquimur, etiam de abuſivis dicimus, inquit Alciatus in d. L. Moventium, n. 5. 


E vl 
rout, uot b they are joined to the Comprehenſion of whatſoever is thereby ſigni- 


The Teſtator being ſeiſed in Fee of Lands lying in ſeveral Coun- 
ties in Wales, and having other Lands in Wales mortgaged 60 Him, 
deviſed all his Lands in Merioneth, Montgomery, and Denbighſhire, 
or elſetohere within the Dominion of Wales, to Sir John Minn, and 
his Heirs: And having bequeathed ſeveral Legacies to particular Per- 
ſons, he deviſed the Reſidue of bis perſonal Eſtate to his Executor, 5 

| 5 | a a 


IFinn verſ. Littleton, 
1 Vern. 3. 
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movable and immovable in ſuch a Place à; but alſo where the Legacy 


Unde quicunque hæres etiam improprie hæredem comprehendit. Et cum de quibuſcurque 


a... tt. 
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and died ; the Queſtion was, whether the Lands Þ n 
ſhould paſs to Sir John Winn, by the Deviſe of all 2 Lan 2s. | 
in the Dominion of Wales, or whether they ſhould go to the Re/i- 
qual) Legatee, as Part of the perſonal Eſtate of the Teſtator : And 
it was decreed that the N Lands ſhould paſs to the Exeeutor 
as the perſonal Eſtate; and if the Teſtator, having deſcended into 
Particulars by mentioning 1n what Counties his Freehold Lands did 
lie, bad circumſcribed his Intention, that no more ſhould paſs but 
what were in thoſe Counties, and that the Clauſe, elſewhere in the 
Dominion of Wales, ſhall not reach the mortgaged Lands, bein of 
different Nature from his Lands of Inheritance, that the Word 105 
where, Oc. may ſerve to fetch in ſmall Parcels of Land of his own 
Inheritance, which lay out of thoſe Three Counties, and in J/ales, * 
but ſhall never affect the mortgaged Lands, it being only a fortuit us 
9 * inſerted Currente calamo. ay 
Again, if theſe univerſal Signs ſhould not exten 
Things improperly thereby ſignified, they ſhould be dle 1 3 
3 which e is to be avoided, eſpecially in a Teſtament®, > Mantic. de cons 
wherein commonly leſs is written than ſpoken *, and leſs ſpoken than ip Yi Oy 


was meant; partly through Want of Skill, and partly through Want © Minus feriptum, 


of Time. Nevertheleſs, others (and, as it ſeemeth, the greater Num- 3 


ber of Writers) do hold the contrary Opinion, namely, that Debts 8 


are not comprehended under the MPG, 

vable d oy chat thi W 1 e Name of Goods movable Or Immo- ect. alt. vol. I. 4. 
; is Word [A] or | Ihatſcever| is not of Force 1 8 

to draw Debts within the C ſs of G f * Graff. Theſaur. 
r N ns S of Goods movable or immovable, com. op. f. legatum, 
pſig eg ang 8 —_— wy third Kind diſtin& from ei- n. Iden ad ogy 
. : . a » It, Mg 
is of thaſs Debts, Chick Shou = it there were Bonds or Special- vulg. ſubſtit. n 27. 
, pecialties be movable ;) yet, for all this, & alios quorum ſer- 


the Teſtator's Debts are not | ti 
| | underſtood . tentia communiter eſt 
to paſs by the Generality of ,ccepta. TY) 


that Legacy, of all or whatſoever the Teſtator's Goods, movable or * Grafl. d. g. lega- 


: 4 5 | 
immovable 5, As for the Reaſons of the former Opinion, they may g 4 19- 1. 6: 


be thus anſwered. x * Alc. & Re- 
9 buff. in d. : 
vent. ff. de verb. ſignif. e Graf, d. 5. legatum. % - : wk 


- Firſt, albeit this Word [A] or ¶I hat ſocver draw in that whi 
way ſenified ; yet Debts being a 8 Species from 3 
5 Immovables, differing (as I ſaid before) in Subſtance, Nature 
0 ect, tanquam oppoſita membra, they cannot by any good Con- 
ruction be contained under, or ſo much as improperly ſignified, by 


ether the one o 5 | 
0 the other. ? Oppdſitorum ea eſt 


conditio, ut uno po- 


ſio, removetur alteru | 

m, & poſita una ſpecie, removentur omnes ſpeci ; 

Yi : . s ſpecies non expreſſæ. Olden. Topic. e. 
144. & loco a differentibus, fol. 128. Neque dictio Omnia, adjuncta mobilibus & umb, - Fg LE: reg 


veniant ; > ob - - ; 
ant jura & actiones etiam in teſtamenta, inquit Graf. ubi ſupra. 


1 this Word [A]; or [Whatſoever] is not therefore idle, 
chan It goth not extend to Debts, ſeeing it hath Relation to the 
—_ y of the Legacy, ſhewing how much the Teſtator hath be- 
it * even all his Goods movable or immovable, whereof there 
Sit be Queſtion, if the Legacy were indefinite 5. c De oratione inde: 


5 : . g f finita, & l 
univerſalis habeat, inſignis eſt quæſtio; de qua Covar. lib, = = «ht. c. prays 


Wh) although it be true, that oftentimes leſs is written than 
i. and leſs ſpoken than intended, for want of Time, or of 
or through Fear of Death, or Extremity of Sickneſs; yet, for 

6 N ; all 
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How Teftaments become void. 


— 


n 
ST 


Fo grand wr ky all this, no Man is preſumed to think that which he doth not ſpeak b, 
bere plus in corde Or Where is that Delius that can dive into the Depth of another's 
quam in ore. in L. fi Man's Thought, when his Words do not expreſs the ſame i? For ſup- 
1 eſta. _ Poſe he thought, (that under Immovables or Movables he meant to 
re, vide Eraſmum in bequcath his Debts ;) if he do not utter it, it is as if it had never 
Adagiis. been thought: According as it is written in the Civil Law, In ambi- 

guo ſer mone, non utrumque dicimus, ſed id duntaxat quod wolumus. 

Traque qui aliud dicit quam cult, neque id dicit quod vox fronificar 
. Paulus in L. am- qu NON Olli, neque / quod oult, quia 7201 loguitur 25 In a doubt- 
bigeo. f. de reb. dub. fu Speech we utter not a double Senſe, but only that which we mean. 

Therefore he which ſpeaketh one Thing, and meaneth another, nei- 


ther doth he utter that which the Word ſignifieth, becauſe he mean- 


eth not ſo; neither that which he meaneth, becauſe he ſpeaketh it 


not. To draw to an End; What ſhall be the Concluſion of this vex- 
ed Queſtion ? Are Debts comprehended under the Legacy of all the 


Teſtator's Goods movable and immovable, or are they not? Indeed, 


it we ſhall conſider the common Uſe of Speech within this Land, 
whereby (if I do not err) Debts are underſtood to be comprehended 
Lib. Canon. edit. under that general Legacy of all Goods movable and unmovable !, 


wo — 1 then I rather ſubſcribe to their Opinion who do hold, that the Debts 


nomina faciunt bona due to the Deceaſed are thereby deviſed *; eſpecially if the Teſtator 


notabilia. Adde Stan- bequeath as well his Chattels as his Goods movable and immovable 
ford. prærog. c. 16. 3 


= Nec in Anglia tan- for that Chattels comprehends Debts, as hath been aforeſaid *® Now 


tum, wry then ſince Debts paſs under Movables and Immovables, here ariſeth 
cam rg” - another Queſtion; What if the Teſtator, intending, under the Name 


com. loquendi uſu ; | 
actiones contineri ſub of Goods movable and immovable, to bequeath his Debts alſo due 


mobilibus vel immo- unto him, make his Will, and thereby deviſeth his movable Goods 
bilibus, oſtendunt Ti- 3 d uh. 
rag. de retract. Lig to one Perſon, and his immovable Goods to another Perſon ? Which 
nag. 5. 1 2 of theſe two Legataries hath Right to the Debts of the Deceaſed ? 
18. & . Conhil. | 


209. & Jo. And. ejus diſcipulus, & Felin. in procem. decretal. col. 3. Quibus adde Peckium Tract. de Teſtam. conju- | 


gum, lib. 5. c. 30. fol. 512. n Supra eod. h. n. 28. Stanford. prærog. c. 16. 


The Anſwer briefly is, That thoſe Debts which did ariſe by Occa- 
ſion of Things movable, and for the Recovery whereof there licth 
an Action perſonal, belong to that Perſon to whom the Teſtator did 


de auchor tür. HT. bequeath his movable Goods. But thoſe Debts which did grow by 


rad. de Retra. Lig- Occaſion of ſome Thing immovable, for the Recovery whereof there 


nagier. h. 1. glofl. 7. lieth an Action real, as for Rents due out of Leaſes, or Arrearages 


. 15. Graff. Theſ. 
e pic hs of Rents due out of Lands, Tenements or Hereditaments, they be- 


tum, q. 19. n. 5. long to that Perſon to whom the 'Teſtator did bequeath his immova- 


ub teftatur hanc opi. ble Goods v. Howbeit neither of theſe two Legataries can in their 


nionem eſſe commu- . ; 5 
nem. own Names proſecute any Action againſt the Parties indebted, unleſs 


? Bar. Tiraq. Graſſ. they were Executors to the Deceaſed, or his Adminiſtrators. For 


bi f ; fl : 2 . $ . _ ; 
2 Mr Fo toy when the Teſtator doth appoint a third Perſon to be his Executor, 


loſ. q. 315. in fin. he only way ſue for the Debts due to the Deceaſed, as repreſenting 
cum multis alis, quos his Perſon %; and having recovered and received the ſame, then ma) 


enumerat. Tiraq. in 4 


d. 6. 1. gloff. 7. n. the Legataries commence Suit againſt him in the Eccleſiaſtical Court, 


and there recover their ſeveral Legacies, by Virtue of the Will of 


18. | : : 
1 fort. the Deceaſed, which the Executor is bound to perform *. And in 


kins tit. Teſtament, Caſe the Executor do not commence Suit againſt the Parties indebted, 


Wal. Day Brook 2 but delay or refuſe ſo to do; then may the Legataries convent = 
3 Doct. & Stud. Executor in the Eccleſiaſtical Court, where he ſhall be adjudged by 


1. 2. c. 7. Sentence of the Ordinary, and compelled by the Cenſures of the 
r Tract. de Repub. 1 Church, 
aL +6 | 2 

pra cod. lib. part, 4. $. 4. n. 22. in fin. c. ſtat, de teſtam, I. 3. provin, conſt, Cant, 
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Church, to make a Letter of Attorney to either of the Legataries, for 
the Recovery of their ſeveral Debts to them bequcathed, in the Name 
of the Executor, to their own ſeveral Uſes *. * $. Tum autem. In- 

I have thought good alſo in this Place to deliver what is compre- . 


ra eod. lib. . 
hended in the general Legacy of | Houſhold-ſtuff] and what not; the 3 A N. g. 


rather, for that this Bequeſt of Houſhol d- ſtuff is more frequent, than 
well underſtood what Kind of Goods are comprehended therein. But 
before we come to the Unfolding of the chief Doubt, and namely, 
whether Plate be comprehended under Houſhold-ſtuff, it is to be ob- 
ſerved, that as there be divers Words which ſignify Houſhold-ſtuff, 
as Supellex *, Urenfilia ", Maſſaricie , Arneſia , and ſuch like ;. 1 4e fl 4 
ſo there be divers Definitions thereof extant in the Body and Text of f.. POW 
the Civil Law *. For Pomponius defineth it after one Sort *, Alphe- Menoch. Trad. de 


I on 5 præſump. 1. 4. pra. 
1s after another ©, Tubero after a third % and Florennus after a I nf 4 


fourth Sort. I will firſt ſhew divers Particulars, whereof there is in tit. de ſupell. leg. 
no great Doubt but that they are to be reckoned amongſt Houſhold- *: 


. x Menoch. ubi ſupra, 
tuff; then, other Particulars, which are not to be accounted amongſt par. in L. 1. fl. as 


Houſhold- ſtuff. Firſt therefore, there is no Doubt but that theſe Par- ſupell. leg. Panor. 


| 5 | conſil. 88. vol. 2. 
ticulars following are to be reckoned as Part and Parcel of Houſhold- . 


tuff, 2718. Tables , Stools *, Forms b, Chairs *, Carpets *, Hang- conſtat, hoe dictum 
ings ', Beds ®, Beading ", Baſons with Ervers e, Candleſtichs b, all a vulgare Italo- 
Sorts of Veſlels ſerving for Meat and Drink, being of Earth, Wood, y Simo de Procis 


Glass, Braſs, or Pewter , Pots, Pans, Spits, and ſuch like *, OY I. 
| ult. vol. I. 4. dub. 8. 
n. 28. 2 De quibus Weſenb. & Menoch. ubi ſupra; veluti Gerarda, & Mobilia domus. Ut in 1 . 
L. 6. & 7. eod. tit. de ſupel. leg. ff. d Supellex (inquit Pomponius) eſt domeſticum patrisfamilias inſtrumentum, 
quod neque argento aurove facto, vel veſti, annumeratur, L. 1. de ſup. leg. ff. © Alphenus ſupellectilia eas res 
eſſe putat, quæ ad uſum comm. patris familias paratæ ſunt, quæ nomen ſui generis non habent ſeparatum. L. 6. eod. tit. 
© Tubero hoc modo demonſtrare ſupelleQilem tentat, nempe, Inſtrument' quoddam patrisfamilias, rerum ad quotidia- 
num uſum paratarum, quod in aliquam ſpeciem non cadit. L. Labeo. de ſup. leg. ff. © 1. e. Res mobiles, non 
animalia. L. 2. de ſupel. leg. ff. f L. ſupellectil. ff. de ſup. leg. verb. Menſæ, & verb. Trapezophoræ, i. e. 
Menſz magno ornatu, quæ effictis imaginibus ſuſtinebantur; quales hodie in vetuſtis marmoribus viſuntur. Alex. ab A- 
lex. lib. 1. dierum genial. c. 19. Menoch. de præſump. 160. lib. 4. n. 8. s d. L. ſupellectil. verb. ſcamna, 
ſubſel. &c. k L. Inſtrument. ff. de ſupel. leg. verb. Sedular. i L. de Tapetis, eod. tit. verb. Cathedralia. 
Mienoch. ubi ſupra. n. 19. k d. L. de Tapetis, in princ. d. L. de Tapetis. Menoch. de præſump. 160. 
n. 17. 19. verb. Aula. m d. L. ſupel. verb. Lect. etiam argentat. aurat. vel. gemmat. Idem, fi tota argentea 
vel aurea ſint. un d. L. de Tapetis, verb. Toralia. Adde quod lecto leg. debentur culcitræ, & alia lecti ornamenta. 
Rebuff. in L. inſtratum. de verb. ſignif. ff. Teſtatur enim, inftrutum apparatumque lectum legar. videtur. Alciat. in 
eand. L. o d. L. ſupel. verb. pelves, aquiminaria, &c. P L. leg. de ſupel. leg. ff. verb. Argentea can- 
delabra. 4 d. L. ſupellectil. r Univerſa namque vaſa ad coquendum deputata, cum in penu non continen- 
tur, (ut in L. Inſtrumentum. ff. de penu legat.) inter ſupellectilia domus numerare crederem Panor. conf. 88. vol. 2. 
n. 3. Menoch. lib. 4. Præſ. 162. n. 21. Quod ſi objiciatur, hujuſmodi vaſa eſſe inſtrumenta fundi, (L. cum de lanio- 
nis ff. de fundo inſtruct. legat. verb. cacabos,) & ideo non eſſe de ſupellectilium genere; (L. Labeo. ff. de ſupel. leg. in 
princ.) Reſpondeo, non propriam verborum ſignificationem, ſed quid Teſtator voluerit, ſcrutand. d. L. cum. de lanio- 


ri — ſupellex tanquam pars inſtructi fundi eo legato continebitur. L. quæſitum. ff. de fund. inſtruct. 5. ſed 
i fundus, | 5 = | 
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Secondly, Apparel *, Books *, Meapons , Tools for Artificers *, + 1, 1. de ſupel. leg. 


Cattle, V/ittuals *, Corn in the Barn or Granary *, Wains *, Carts, ff. & L. Labeo. eod. 


Plugh-gear, Veſſels * affixed to the Freehold, are no Part of Houſ- ©, (yea. wo. 


hold-ſtuff. But whether Plate and Coaches are to be accounted as tit. 


Part of Houſhold-ſtuff, is a Queſtion wherein all Writers are not of * 4, L. fupelleQl. 
9 * Menoch. de præ- 


one Mind, For the Deciding of which Controverſy, let us ſuppoſe camp. 160. lib. 4. 


the Caſe to be this: 88 
. 2. de ſupell. 


leg. f. z L. Labeo. d. tit. & gloſſ. ibidem. 2 d. L. Labeo. & gloſſ. ibidem. > vaſa znea. de 
lup. leg, ff. Menoch. de præſump. 160. n. 29. d. L. Labeo, verb. Inſtramenta agri aut domus. © d. L. vaſa 


lea. & Menoch. de præſ. 160. n. 29. 


The Teſtator by his laſt Will and Teſtament doth bequeath to 4. B. 
all bis Houſhold-ftuff. Now in this Caſe, whether may the Legata- 
recover the Teſtators Plate and Coaches, as Part and Parcel 5 

| | 18 
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How Jeſtaments become void. 


ms 2 
Fr I” * 1 OY 1 * 0 * 


Part VII. 
his Houſhold-ſtuff? For the Plate, the Writers are at Variance; ſome 
ſeiting it down for Law, that nothing which is made of Silver or 
L. 1. de ſupel. leg. Gold is to be accounted Houſhold-ſtuff *; and ſome the contrary *, 
& 1, 3. ol. 2 „ For Reconciliation of which Contraricty, we mult uſe divers Diſting- 
ar Na Ae tions; whereof the firſt is of the Time, according to the ancient Ad- 
Ke. monition, Diſtingue tempora, concor d abunt Scripturie ; that is, be- 
f 81 in d. L. fu- wwixt the ancient and later Times. For ſuch was the Severity and 
e Frugality of old Times, that in diebus illis, Veſſels of Gold or Sil- 
ver, being then very rare, were not comprehended under the Name 
s d. L. ſupellect. Vi- of Houſhold-ſtuff . But afterwards in latter Times, when Men be- 
de Goddzum in L. gan not to be contented with the Simplicity of their Grandſires, but 
Movent. de verb. ſig- Ne ; | T : g 3 
nif. ubi de hac queſt. digging for more precious Metal, did furniſh their Houſes with Veſſels 
copioſe ſcripſit. of Gold and Silver and precious Stones, and, as it is written in the 


Civil Law, Nunc ex ebore, teſtudine, atque argento, jam ex aur 


b d. L. Labeo. poſt m atque gemmis ſupellectili utimur u upon this Change of Mens 
Tuberonem. & L. le- Manners did the Law alſo begin to change, and to reckon theſe Veſ- 
ſels of Silver, Gold and precious Stones, as Baſon and Ewer, Bowls, 
i d. L. Labeo. & L. Cups, Candleſticks, Cc. for Part and Parcel of Houſhold-ſtuff i; yet 


legat. not indiſtinctly or abſolutely, but with this Moderation, ſo that it 


Hoc autem diſtine- were agreeable to the Teſtator's Meaning, otherwiſe not k. That is, 


33 if the Teſtator in his Life-time did uſe to reckon them amongſt his 


Servii ſententias con- Houſhold-ſtuff; in which Caſe they are due to the Legatary by the 
ciliari vult Celſus, in Name of Houſhold-ſtuff !: But if the Teſtator did eſteem them as Or- 
r | her than Utenſils, and did uſe them for Pomp or Delica- 
pel. leg. |. naments rather than Utenſils, and P el 


i Celſus in d. L. La- cy, rather than for daily or ordinary Service of his Houſe; in this 


* Caſe they do not paſs under the Legacy of Houſhold-ſtuff ®, Or if 


en mer og the Teſtator did uſe to number Things of another Kind amongſt his 


ventium. ff. de verb. Houſhold-ſtuff, which without Doubt are not ſo to be eſteemed; as 
_ EG. af. for Example, his Apparel, Books, and ſuch like“; then, albeit the 


gentum. Servius in Teſtator did intend that his Apparel, or thoſe other Things, ſhould 


d.L. Labeo. Menoch. paſs under the Name of Houſhcld-ſtuff ; yet nevertheleſs the Legata= WM 


de præſump. 160. n. 


26, 27. ry cannot recover them v. And albeit there be no Defect in the Te- 
v d. L. Labeo. 6. ve- ſtator's Meaning ; yet becauſe the ſame is no way uttered by Words 


rum ſi ea de quibus . : | 9 5 
non dub C add in Which by their own Nature, or by common Uſe of Speech, might te 


d. L. Movent. Men. ſtify his Meaning, therefore is the Legacy void, as if it had not been 


ubi ſupra. Weſenb. written or ſpoken . Unleſs it were the expreſs Will of the Teſtator, 
wy rig ” * 1 that the Legacy ſhould ſtand good, notwithſtanding his Mitnaming 


2 Non enim ex opin. thereof ” 

ungulorum, ſed ex | 2 : 2 3 
eee uſu, verba exaudiri debent, inquit Servius in d. L. Lab. Cujus ſententia adverſ. Tuber. obtinuit, Celſo judice. 
r Goddzus, Menoch. & Weſenb. ubi ſupra. Goddæus ubi ſupra. & vide quæ a nobis ſeripta ſunt paulo ante, 


ead. part. 5. 5. n. 11. 


ks 8 As for the Teſtator's Coaches *, whether the Legatary to whom 
nus leviculi currus in the Houſhold-ſtuff is bequeathed may recover the ſame, doth admit 


quo gettabantur No- ſome Doubt. But howſoever all Men are not of one Mind in this 
biliores in villas ſuas. 


Spiegel. Lexic. Juris Point *; yet I do rather ſubſcribe to their Judgment, who do hold 


civilis, verb. Rhzda. that Coaches are uſually numbered amongſt Houſhold-ſtuft *, 
» Negat enim Alex. 


a . . *y* - * . . Ps . 3 7 ſcripta 
ab Alex. vehicula in ſupellectili contineri, ſed illa inſtrument. viator. eſſe fatetur. Cui convenit gloſſ. quædam manu 
in L. inſtr. de ſup. leg. fl. » * L. inſtr. de ſupell. leg. ff. Menoch. de præſ. I. 4. pref. 160. n. 16. Anto. Aug · 
J. primo emendationem, c. 4. | | 
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Hale Theſe and ſuch like are Chattels real. 

Lands, 

Markets, CC. | | | | 4 
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What Things Wy in a ; Will a writ 2 of all his 
Goods, and what not, 5 by other who, Fs 


Jdoozſon - Which the Teſtator had for a Term of Years; 110 if an puczis v. Harris, 
Incumbent . purchaſe the Inheritance of an Advowſon, and de- 2 Cro. 371. 
viſeth that his Executor ſhall preſent to the firſt Turn after his 
Deceaſe, and giveth a Fee to another, this is good. i 

Apprentices. 

Aeoidance: The next Avoidance which a Man hath in the Right of 

bis Wife will not pals. 

Bedding. 

Bills. 

Bonds: By the Civil T . the Debt therein mentioned will paſs by 1 
the oP of Goods, but Bonds made to the Wife dum ſola #- FAM 


— 1 
xn 
SITES 
—— 
— - 524 
— — 
— eg 
N 


2222 _ _— . 8 
— — 
— 3 — 
—— 2 2 
— 2 SR = 2 
— ww . —„—. 
— —— 
— — — 


— 
— — 
— — 
— . 
— 


— —— 
— RTY — 
e 
— — 
— 
8 O_o 


= IT 
dh eor uRIT 
— et 


r= Wn 


— 
—— 


i 
. 1606 nn 
P k $ i 1118 q: 30 
Hy 1 
4 nne 
a eee 
0 e 
Va S, 0 VR UTR Wal 
, ; Sy e 
abinets. | 98 [ih 
. 1 L Fa MH : Fe: "Th 
7 Butt y- 51 1 
; - : Kt in 
Carts f | . Nine 
* . L * 5 19 bi vs N wat | 
y o 4 . / : 47 1 
{ 3 #308 
, 


. 
N 
2 rn b — 2 
— — Sr 
— —— Geng ere 
— = 


= 
— 
LAS 


Cattle. 1 

Chattels, Real . Perſonal, which he bach in his own Right, 100 | FM 
not in the Right of his Wife, or as Executor or Adminiſtrator. W's I 

(ippers, not faſtened to the Frechold. 

m, in the Barn, Field or Ground, which the Teſtator might have 
cut if he had lived; ſo if the Husband deviſe Corn growing on 
his Wife's Land, and dies before tis ſevered, the Deviſe is 


7 , ood, whether it was ſown before or after Marriage. 
ebts. 


Desks. - 1 85 . | 
Fairs. | 
Ferrets. 
95 gathered, but not growing on Trees 
als. | 
rayhounds will not paſs. 


one; By a Deviſe of all his Goods, Leaſes for Years paſs, Moor 352. 

Ns, 

Hay. 

4 

Hp. — 

Bae | N 

Hnfbold-RufF: Books, Cattle, Cloaths, Coaches, Corn, Carts, Plows, 
Waggons; but any Thing fixed to the Freehold will not pals by 

6 0 the 
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a Gloſl. in L. ult. C. good; for no Man can die with two Teſtaments“, for the one doti 3 
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the Name of Houſhold-fiuff ; but Plate uſed about the Hour 
and not for Ornament, will pass. 5 
n 0%) BET nnen 
Leaſes: For Life or Years. 
Leets : Profits thereof. 
„ 
Locks will not pass. 
Market. PE OR 
Maſttfs. 
Money. 18 1 
Mortgages. | „ 
Nlevables By the Civil Law, Actions and Right of Actions paſs by 
the Word Moeables, eſpecially When the Words are reiterated; Ml 
as IT give to T. & all my movable Goods and immovable of 2 Mt 
id ſoever or whereſoever found. Thoſe Things which are in- 
ahnimate and paſſive in their Motion, as Books, Beds, Gc. Thoſe MK 
„ which are animate and active in their Motion, as Cows, Horſes, c. Wt 


Immovables : Leaſes, Rents, Graſs, Corn growing, Gr. 

„ >>” OOO 7 Ru e 4 

"7 | my 

Preſentation to a Church, which a Biſhop hath in Right of his Bi- 
ſhoprick, and void in his Life-time, "i be deviſed by him. 


I Inſt. 185, 308. 

Saffron. *. I 
an 

Spaniels. 

Statue g. 

Tithes. 

Trees fell'd, but not growing. | +I 
Utenſils : By this Word Plate and Jewels will not paſs. Dyer 59. b. 
Waggons.. _ By 3 5 0 
IV ainſcot will not paſs. _ 


1 


6. XI. Of Uncertainty in reſpect of the Time or Date © | 
| ke Dy of the Teſtament. | _— 


1. When it is uncertain whether of the 1290 Teſtaments is later, 
both are void. „ 
2. The Teſtament in Favour of Children is 7 laſt. 4 
3. The Teſtament ad pias cauſas is preſumed laſt. - 
4. The Mill once proved, is not to be reproved by another of the 
ſame Date. % 228 pa 3 


5. A Soldier may die with two Teſtaments. ne 43 
6. Which of theſe tevo Teſtaments is preſumed later, the Teta. 
ment ad pias cauſas, or the Teflument inter Liberos. 4 


Mt ; * 
— — — — tre th om. >. - * TY — 


THERE (i) two Teſtaments be found, but uncertain whe- 4 
V ther of them is the later, in this Cafe neither Teſtament 5 


- 
o 
. * 


de ed. Di. Adrian. deſtroy the other. 


tol. Clar. F. teſt. q. | | | ho " ENEMIES 4 
10. . querebatdd. ff. de teſt. mil. * Bar. in L. 1.5. 1. ff. bon. poſſ, ſecundum Tabul. 


4 


Neverthelc'5, 
> 
| A 


Part vi. How Tataren, become aid. 8 41 


re my 2) one Teſtament bo mike] in Favour of the 'T 

cn n 5 = no _ Who are to have the Adminiſtration 0 

—— 4 ied Inteſtate, and the other Teſtam i 
en that ſhall prevail which is made in Had 


of the 1 
e Teſtator's: Children, or of them which er are to have 


the erer in his Goods. 3 BP 
” 2 Bar. in d. 6. r 


| __<ediftoD. Adr. tol. Mantic. de conject. ult. RN 8 13 105 5 


Or if (3) the one e Teſtame 
ut be made d pia 
1111111 


— Place e. os 
e Jaſ. & Sich. in CR 


Or if 
0 this one Teſtament be proved, (the other perhaps not as 8 


yet appearing,) and the Executors i 
yrs in Poſſeſſion of the Te 
y ie of the Teſtament already proved; it is not AS te 


be reproved, nor the Executo | 
Teſtament of the ſame Date f. i 10 by 22275 981 oy RO fB 5 
ar. in. d. F. 1. Jaſ. 


Or 
if (5) the Teſtaments be military Teſtaments; for then perhaps 9 e * 


they are both good, 

ak 1 8 , $0147 a 5 — may die with two Teſtamentss. 5 L. quzerebatur. ff. 
made in Favour of them — Logon ret *.— rr Th 
_—_—_ — NE s Goods; or ad pias care 1 
r s which = not made ad pias cauſas, nor in 3 
eee 5 ave the Adminiſtration; What if (6) two 

D een in Favour of the Teſtator's Children 
CE en e ” Adminiſtration of the Goods of the D 
15 1 N ade ad pas cauſas, and it doth not appear whe 
B 8055 or later? Whether is to be eee laſt, o 
Re ONE 1 5 e, that if they which are to have the . 
1 nk Sm Goods, in whoſe Favour the Teſtament is 
keen, 153 e wears Children, then that Teſtament made in th i 
dana hp e preſumed later, rather than that Teſtament ad 5 

4 ee the Teſtament ad pias COA is to 7 = 


h Mantic. de conject. 


Ninlwen TS 
| N n. 43. Vide ſupr. 


fin. & quod ibi 15 | | 
quod ibi adnotavi ex Auguſt. i Mantic. ah ſupr. Per. L. ſancimus C de 33 9. 3 
mus, C. oſan. eccleſia. 


The ö 
by e d hav ing ele ſeveral Legacies to ſeveral Perſon Reibding ver. B 
Pete 85 Aﬀer ovgſt the reſt 40/. to a Charity ; and there bein * Vernon 1 55 
„ Da Spiritual Court gave Sentence for the 8 
N hy ace, and would not allow it to come in Pro 44 
'bited for that 5 er Legacies and a Bill in Chancery bein 1000 
the Spell ugg and it being moved for 33 al 
properly 170 Tn it was denied, becauſe legatory Matters are 
rence is given 95 As that Court; and ſince by their Law Prefe- 
ok charitable Legacy, the Court of Chancery will 

It 
1 85 i amongſt the Civilians ł, whether the Time 
e oy t e Teſtament, or of the Death of the Teſtator, « Tore e ene 
ſumed. ” bb al conſequently, whether the Teſtator be pr Je 
5 equeath thoſe Things only which he had at the T. Pre. preſump. I. 4. ag | 

Making of his Will, or of his Death !. For the Pa 1 N 


Which ah 
10 
Q n divers do uſe ſundry Diſtinctions, whereot 1 


Bar. in L. ſi ita le- 


ſeem gat, ff. de aur. & 


conject. ult. 
vol. I. 3. tit. 11. Sim, de Prat. de interp ult. vol. I. 4. 4 9. fol. 178. & I wo > * 
noc 
ch. d. Prelump. 
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bro Teſtaments become void. 


2 
0 *, 
* 


Part VIE. 


ſeem to make the Matter more intricate... Wherefore” pretermitting 
thoſe Diſtinctions, I have choſen a plain and eaſy Courſe of deciding 48 
the Controverſy, by propounding a Rule with Extenſions and Limi, WW 
Fandem regulam tations. The Rule is this, That the Time of the Teſtament, and ues Wi 
F Teftator's Death, is to be regarded. And fo thoſe Goods 
pra. Per. d. L. ſi ita. 6. Which the 'Teſtator had at the Time when he made his Will are be- 
EY 9 queathed unto, and recoverable by the Legatary; but not thoſe 
Prætis ubi ſupra, Goods which he got afterwards”. 2 
The brit Extenſion of the Rule is, That the fame doth proceed not 
only in reſpe& of Things bequeathed, but alſo in reſpe& of Perſons 
Simo de Præt. ubi to whom any Thing is deviſed*®. As for Example; the Teſtator 
8 doth bequeath an hundred Pounds to the Children of A. B. who at 
reb. dub. f. n. 4. the Time of the Making of the Will hath four Children, and aſter- 
| Menoc. de præſ. I. 4. wards begetteth other four Children, and ſo hath eight Children at 
5 3 the Time of the Death of the Teſtator. In this Caſe the hundred 
natis. ff. de reb. dub. Pounds is to thoſe four Children which were alive at the Time when 
n. 4. Alex. confil. the Will was made, but not to thoſe who were born afterwards?, 
170. 5: n.3. The Reaſon is, becauſe he had no Thought of them which were 
5 Cagnol, in . ut. not in rerum natura when he made his Will. So likewiſe if the 
Ge. malt. +4 Teſtator do bequeath an hundred Pounds to his Pariſh-Church, and 
vol. 1. n. 3. after the Will made, he doth change his Dwelling to another Pariſh, 
- and there dieth ; in this Caſe the Legacy is due to the Church where 


Rom. in Authen. the Teſtator dwelled at the Time when the Will was made*. 

ſimil. ad L. falcid. | A us 
cujus ſententiam ego quidem veram eſſe arbitror, non tamen vigore d. L. fi cognatis; quæ lex magis adverſ. quam ad- 
ſtipulatur huic opin. (ut rette monet Mantic. de conject. ult. vol. I. 3. tit. 11. n. 3.) Sed virtute d. I. fi ita 5. de 
aur. & argen. leg. fl. | 7 „ 3 


Secondly, This Rule proceedeth and hath Place, not only in 
Things bequeathed whereof the Teſtator hath actual Poſſeſſion, but 
alſo in Things bequeathed which are incorporal, or Things in Action; 
and therefore if the Jeſtator bequeath to A. B. all his Debts, there 
is no more due to the Legatary by this Deviſe, but only ſuch Debts 

as were due to the Deceaſed at the Time of the Making of the Will, 

» Cagnol. in L. ult. and not any Debts Which did ariſe to be due afterwards*. So like- 

ths PR 0-531: wiſe if the Teſtator do remit unto A. B. all ſuch Debts as he doth 

— 08 hanc OWe unto the Teſtator ; by this Deviſe only thoſe Debts are remitted 

optime firmat. which were due to the Deceaſed at the Making of the Will*. Third- 


© Mant. de enen. ly, this aforeſaid Rule is of Force not only in an indefinite or ge- b 
uit. vol, . 3 e. 1 | ; 
n. 5. Simo de Pretis. neral Legacy, (as when the Teſtator deviſeth his Books, Apparel, or T 
ubi ſupr. n. 36. Houſhold-ſtuff,) but even then alſo when to theſe Legacies he doth 1 
ad the Word All; inſomuch that if the Teſtator ſhould bequeath to 5 
A. B. all his Books, all his Apparel, all his Houſhold-ſtuff, yet th 
there is no more due to the Legatary, but only thoſe Books, that i 
„ Manic. aki rr Apparel, or that Houſhold-ſtuffb, which were the Teſtator's at the 
v. 4. Socin. Jun. con- Time when the Will was made. Fourthly, the Rule aforeſaid doth 
or Rr rel pgs ſo ſtrongly tie the Legacy to the Time of the Making: of the Te- ad 
2. n. 34. Ft hoe ſtament, that the Legatary to whom the Teſtator hath bequeathed = 
procedit etiamſi per any Thing, muſt prove that the Thing bequeathed was the Teſta- H 
_ —_— tor's when he made his Teſtament*, and not the Executor, who 2 
1 adjec- hath the ſame in Poſſeſſion 7. Fifthly, the foreſaid Rule proceedeth the 
rum, inquit Mart. yet one Degree farther, in Conſideration of the Time of the Making = 
bi rh of the Teſtament. For if the Teſtator, having Store of young Cattle, ni 
* Simo de Præt. de 1 6 | willeth the 


-Interp. ult. vol. I. 4. : 15 
dub. 9. fol. 179. n. 36. Mantic. de conject. ult. vol. (poſt Bald. Rom. Alex. & Jaf. d. 1. 3. tit. 11. n. 4+ in ) 
Simo de Præt. de interp. ult. vol. ubi ſupra. & Mant. de conject. ult. vol. d. 1. 3. tit. 11. n. 4. in fin. 


CET er —̃̃ ä — ä —— 1 1 
Part VII. How Teſtaments become void. 5 / | Wl | 
= eg a „„ | — — — ——- 100 Wi 
willeth his Executor to give to A. B. two Colts of the Age of two (| YARN 
Years, and. after the Making of his Will, liveth many Years, and WM: 
then dieth, having other Colts at the Time of his Death of the Age 1118 
of two Years; in this Caſe there is due to the Legatary two of the e 
firſt Colts which were extant at the Time of Making the Will, and e 
not of the laſt Colts at the Time of his Death *. Sixthly, If the I 
Teſtator bequeath to 4. B. a Share, (1s. a third Part, or the one r v e 
Half) of his Goods being in ſuch a Place, although the Teſtator have de prafunp. 1. 4. 1 
more Goods in that Place at the Time of his Death, than were there R 7 pe WY! | 
at the Time when the Will was made *; yet the Legatary hath no qu farpum ret ll 
Right to thoſe later Goods, but only to thoſe which were there quit Old. conſil. 31. 1 | | 
| when the Will was made. And fol take it to be, if the Teſtatqr gan ger fegen. WW 
doth bequeath to A. B. all his Goods which are in ſuch a Place; in fi pottea a, * 0 ll | 
which Legacy only thoſe Goods are contained which were there extant * æſtimatio quæ lh 1 
when the Will was made, and not thoſe Goods which were brought tg. Max, de con- WE! | 
thither afterwards * Ki. Wh | 
_ * Menoch. de preſump. I. 4. pref. 127. n. 12. poſt Alex..confil. 171. n. 1. vol. 6. e Menoch, de pre. I. 4, Whit 
pref. 127. n. 29. 125 | | TE [ill 
The firſt Limitation or Reſtraint of this Rule is, when the Legacy wh 
or Thing bequeathed is univerſal ; for then the Time of the Death 10 
of the Teſtator is conſidered, and not the Time when the Will was Wl 
made. As for Example; the Teſtator doth bequeath to A. B. all berg 8 0 i 
his Subſtance, or all his Goods and Chattels : In this Caſe the Lega- 11. n. 13. Simo de 1 


tary hath Right to thoſe Things which the Teſtator left at the Time Prat. de interp. ult. 


of his Death *, whether they be more or leſs than they were before. ogg TT 
Neither is this Limitation contrary to the third Ampliation before re- de præſump. I. 4. 


hearſed, where it is ſaid, that if the Teſtator do univerſally bequeath N * 20> 
all his Books, all his Apparel, or all his Houſhold-ſtuff, yet notwith- # ge am. & aer. 
ſtanding that univerſal Bequeſt [A] there is no more due to the Le- leg. 3. n. 44 
- gatary, but only thoſe Books, that Apparel or Houſhold-ſtuff, which unp. L 4 protons. 
| were the Teſtator's when the Will was made. For howſoever theſe 127. n. 26, 27. 
two Legacies may ſeem to be without Difference in reſpe& of the * $9272 cod. f. n. 11. 


3 8 2” | Mant. 1. 3. c. 
Form or Manner of the Deviſe, both of them being univerſally fra- 11. Sorin, "3 3 


med ; yet there is a great Difference in reſpe& of the Matter or Thing fl, 99. vol. 3. 


5 * Mantic. poſt Bar. 
beg ueathed. 1 


For a Man's Subſtance, or Goods, or Eſtate, and ſuch like e, they; 8 
1 wy . 7 IT % + wh wap ce WE hh Veluti peculium, 

be Names collective, comprehending Things of divers Natures in one reddit. Mantic. de 
Univerſe, which doth receive Increaſe and Diminution b. But ſo are r. 

7 | a: 1 f ws 2. II. n. 13. 
not a Man 8 Books, or Appar el, Or Houſhold-ſtuff, for they be | but U 8 eſt 
Hecies quædam bouorum *; and conſequently no Contrariety betwixt quod ex multis cor- 
this Limitation and that Ampliation of the Rule. poribus codſt. que H- 


ve diminuantur, five 


augeantur, ſemper dicitur idem corpus. Zaſ. in L. grege. ff. de leg. n. 3. 1 Zaf. in d. L. grege. ff. de leg. 1. n. 3, 
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Secondly, the Rule is limited, when a Thing univerſal is bequeath- _ 
ed, albeit the Teſtator doth not add any Sign univerſal. As for Ex- e lebt f. 
ample; the Teſtator doth bequeath to 4. B. his Flock of Sheep, or r Sima de Prat. 
Herd of Cattle &; for it is in Effect as if he had . bequeathed his de interp. ul. vol. 1. 
Whole Flock of Sheep, or his whole Herd of Cattle ', In which Caſe 2 dub 9. n. 45. 
the Time of the Death of the 'Teſtator is to be reſpected, and the Le- 1 d. Een. 
datary is to have the ſame as then they be, either increaſed or dimi- ſed. L. Peculium. ff. 


nihed; inſomuch that if one only Sheep do remain of the Flock at © 4. n 


the Death of the Teſtator, yet that one is due , albeit one cannot = L. f rege. © do 
make a Flock *, SO ee yo : Leg. 1. ead. Bar. ib. 


6 P Thirdly, 


Ea edi Bits m pas y * 4 
F:: . e ̃ , 0 
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1 he 1:5: do bequeath his Apparel to 4. B. and afterwards liveth until that Ap- 
11. n. 15. 82 


zect. ult. vol. 1. 12. Fe | 8 
tit. 2. n. 9. as the Teſtator had at the Time when the Will was made, and not 


„ Zo. Berons q. . | f 
290. n. . tion taketh Place, when the Apparel is worn out and conſumed which 


* Bar, in d. L. ſi ita. was firſt bequeathed; in which Caſe the Legatary ſhall have the new 
ws aq aur. & arg. leg. Suit, in Lieu of the former *; leſt otherwiſe the Deceaſed's Will ſhould 
i Bar. ubi ſupra, be utterly defeated and without Effect. So likewiſe if the Teſtator 
| having made his Will, and therein bequeathed to A. B. the Corn in 

his Barn, and afterward layeth up more Corn in the ſame Barn, be- 

. | fore the other be threſhed; in this Cafe the Legatary cannot recover 
* Maſcard. de pro- both the old and the new Corn, but muſt be contented ® with the Corn 
7 peer in the Barn at the 'Time when the Will was made. Or if the old 
Bad. Corn were utterly conſumed and ſpent, yet the Legatary cannot re- 
* c—aover a greater Quantity of the new Corn, than the old Corn did 
* Maſc. de probac. extend unto when the Will was made. „„ | 


1 


concluſ. 1280. n. 32, The fourth Limitation of the Rule is, when 
33. Caſtr. in L. ſiſer. 


the Teſtator doth be- 
queath any Thing by Words of the future Time; as I give to 4. V. 
the Books, Apparel, or Houſhold-ſtuff, which ſhall be in my Houſe, 
| br in ſuch a Place. For in this Caſe, the Time of the Death of the Wil 
7 Mant. de conjed. Teſtator'is to be reſpected ?; and ſo the Legatary hath Right not on- 


ult. volun.. I. 3. tit. 


11. n. 12. pet Bar. ly to ſuch Books, Apparel, or Houſhold-ſtuff, as the Teſtator had in 
in d. L. fi ita. de aur. his Houſe, or Place aforeſaid, at the Time of making his Will; but 
& arg. leg. f. Ale alſo to thoſe other Books, Apparel, or Houſhold-ſtuff, extant at the 
noch. de præf. I. 4. . tat ne 3 e e e 
præſ. 127. n. 87. Time of his Death, albeit they were brought thither after the Will 

was made. And fo it is if the Teſtator uſe this Word | May] or 
+ Mantic. ubi fopra- Can] . As if the Teſtator give to A. B. all his Books, Apparel and 
fins 157 n. Houſhold- ſtuff, which are or can be found in ſuch a Place; for in 
21. this Caſe the Legatary hath Right alſo to thoſe Books, Apparel, and 
5 Houſnold- ſtuff, which be found there at the Time of the Teſtators 
Menoch. ubi ſupra, Death A, 5+ - nal ah one ad] 0IS - 195 5 1 10213 25 25 ; 
poſt Decium & alios Phe fifth Limitation is, when the Legacy is conditional. In which 
in eo loco citatos. K 1 eee e ap e | 4b, 
v Mantic. d. tit. 11. Caſe the Time when the Will was made is not to be reſpected; 
1. 3. n. 27, 28. li: but of the Accompliſhment of the Condition, or Death of the Teſta- 


cet Socin. Jun. con- tor, as already hath been confirmed © © 
ML 144. Y0..3 2 7 5 


liud ſentire videatur. * Supra eod. hb, parte 4. $. 6. 5 3 
The ſixth Limitation is, when it is to be collected by Circumfiance 
and Conjectures, that the Teſtator did mean of the Time of bis a 
rather than of the Time when the Will was made *; or it it be 3 
4 Mantic. de conject. ly that the Teſtator, if he had been asked the Queſtion, Whetke 


ult. vol. I. 3. tit. 11. : . : f woul 
n i of the Time of making his Will, or of his Death, e 


as) 


= 


. * 
ä a 
ot. 2» — 4 
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have anſwered, that he meant of the Time of his Death : In this Caſe, 
albeit the Legacy were given by Words of the preſent 'Time, yet the 

ſuture Time, namely, the Time of the Teſtator's Death, is to be re- 
garded . As tor Example; the Teſtator faith, I bequeath to A. B. all Mant. ubi fupra. 
my Plate, (for this Word or Pronoun poſſeſſive [My] hath the Force 
1 the preſent Time f;) now ſuppoſe the Teſtator at the Time when * Menoch. de pre- 
the Will was made, over and beſides the Plate which he did then un. 1 4 pre. 127. 
poſleſs, (which he might juſtly call Mine, not only in reſpect of ite . * 
Title thereunto, but alſo of his Poſſeſſion thereof, ) had bought cer- 
tain other Plate, which was not then delivered unto him when the 
Will was mach: In this Caſe, foraſmuch as it is likely, that if the 
Teſtator had been asked, whether he meant that J. B. (to whom he 
had bequeathed his Plate) ſhould have that Plate alſo which he had 
bought, but was not poſſeſſed of, he would have anſwered that he 
meant of that Plate alſo; which is very probable, the rather for that 

| he could not but know that ſuch Plate he had bought; therefore in 

this Caſe the Legatary hath Right zo this bought Plate undelivered, | 
as cell as to the other; and that by Force of the conjectured Mean- fe 
ing of the Teſtator, though his Words did not extend thereunto b. de conject. ut. vol. 
Which Meaning doth rule eſpecially in Wills and Teſtaments, enlarg- l. 3. tit. e oo 
ing, reſtraining, interpreting and directing the ſame in every Reſpect“. Dl ah; wat 2 25 
Whereunto this may be added for a Rule, than which there is not * Cafir. & Mantie. 
any other more apt or neceſſary for the Interpretation of Wills and en 33 
Teſtaments, namely, That where it is likely that the Teſtator, whiles nobis [© gy 
he is making of his Will, if he had been asked, whether he would Parte prima, F. 3. 
have thus or thus diſpoſed, would have anſwered affirmatively ; there = Gum omiſſum 
the Caſe is not to be deemed omitted, nor the Thing undiſpoſed k. pro expreſſo haberi, 
Howbeit this Rule of collecting the true Meaning of the Teſtator by aner verimiſieer 
ſach ſuppoſed Queſtions and Anſwers, as it is very ready and profitable, ſet, fl 3 
if it be diſcreetly handled by a Judge with leaden Feet; fo on the iſſet, magna autho- 
contrary, there is not a more dangerous Doctrine to be obſerved, or a 5 2 
more erroneous Guide to be followed, by him eſpecially who is ſo lun. 1. 3. tit. 19. n. 
ſwift of Apprehenſion, that he needeth a Bridle rather than a Spur ', e Tzibiden 

If there be any other Limitations of this Rule, (as ſome Writers 5, 6, . ce. 

do ſet down more in Number *, yet they are ſuch as (I think) may * Mant. d. I. 3. tit. 
eaſily be reduced to one of theſe Six before recited; or ſuch as I ſuſ- read rar e eee 
pet the Soundneſs thereof, the Laws of this Realm conſidered, and nes regulæ ſuperias 
therefore not ſo. neceſſary to be known. e tradit.. 
The Teſtator being ſeiſed of Ten Acres of Land, deviſed 4 his Bret verſus Rigder, 
Lands to Henry Brett, and his Heirs, and afterwards purchaſed . 
Treveloe Acres more; the Deviſee died, and then the Teſtator told his 

Son Henry, that he ſhould be bis Heir, aud have all bis Lands, as 
his Father ſhould, if he had lived: Adjudged that he ſhould not have 
the nezw purchaſed Lands, for thoſe did not paſs. either by the Words, 
or the Intention of the Teſtator, to be collected out of his Words; 
they did not paſs by his J/ords, becauſe he having Ten Acres wien 

he made his Will, and having deviſed a// his Lands, thoſe Words 

were ſatisfied by paſſing the Ten Acres; and there were no Words in 

the Will by which his Intention might appear to paſs the ze pur 
chaſed Lands; he could not intend it when he made his Will, be- 

cauſc he had not the Lands at that Time. — - | 

And ſo it was held in Butler and Baker's Caſe, that the new pur- 3 Rep. 25. 
chaſed Lands would not paſs by the: Statute of Wills, by which it is J 3d. 58. 8K 
enacted, that all Perſons having a ſole Eſtate, &c. where = Word Poph. 87. 8. 
or! 5 9 | acing 32 H. 8. 
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Having imports the very Time of the Ownerſhip, and that . "I 
ſtator muſt have the Lands at the Time of the Publication 352 
Will. 1 | Fe Sn: 


Tomy v. Therm T. $. fold Lands to one Thornton, who, before he had any Con. Wl 
1 veyance executed, ſold the fame Lands to Thompſon,” who paid 2 


: ne Land aid Part 
of the Purchaſe- Money to T. S. and other Part to Thornton, and 855 
T. S. alone, without T hortiiton's Joining with him, conveyed the 
Lands to Thompſon, who not along afterwards deviſed all his Lands 
which he had purchaſed of Thornton, to E. G. and his Heirs - now 
tho' in Strictneſs, -theſe Lands were not purchaſed of Ty 


1 And. 188. S. C. 


another: yet having agreed with him for the Purchaſ®Fand-paid Part 

of the Purchaſe-Money, this may be properly called a Purchaſe arid 
a Having the Lands, and fo they ſhall pals. 3 1 7 

Beckford v. Parneott, The Teſtator having Four Daughters, and being ſeiſed in Fee of 

ogy ge. Lands in Alazworth in Berks, deviſed all his Lands in Audevorth to his 

Gouldf. 150. S. C. Two eldeſt Daughters in Tail, and made them joint Executrixes ; af- 

terwards he purchaſed more Lands there ; and one of his Relations 

deſiring he might have the new purchaſed Lands, he replied, that he 

ſhould not, but that they ſhould go with his other Lands to his Exe- 

cutrixes; it was inſiſted after the Death of the Teſtator, that the new 

0 purchaſed Lands did not paſs by this Will, becauſe the Statute of 

* If it had mot ben Wills enables a Man to deviſe what he Harb; but it is plain he had 


1 


, 


for this new Publica- not theſe Lands when he made the Will; but in this Cafe the Will 
Ly Nor RL being read to him, and he approving it, that amounted 1 4 new 


B. K. Zarles Caſe. Publication, and fo the new purchaſed Lands paſſed. 


| Prideaux v. Gillon, Articles were drawn for a Purchaſe of Lands, and before the 


2 Chan. Rep. 144 Conveyances were executed, the intended Purchaſer deviſed all his 


Lands, &c. for the Payment of bis Debts, and afterwards the Con- 


veyances were ſealed and delivered; it was decreed that the Deviſe 


was good, tho he had not the Lands at the Time he made his Will, 
nor made any new Publication after they were conveyed to him, 
ſince the Deviſe was for Payment of Debts; and the Court declared, 
| Where a Man deviſeth A his Lands for Payment of his Debts, and 
afterwards purchaſes more Lands, a Sale ſhall be decreed of the 
Whole, tho there were no precedent Articles, 


: 


* : 


Zunter verſus Cat, Adjudged that a Deviſe of perſonal Things is good, tho' the Te- 


I Salk, 237. ſtator had them not at the Time of making his Will, becauſe they 


go to his Executor, and Legacies do not paſs by the Will, but by 


the Aſſent of the Executor; but - a Chattel real, if purchaſed after 


the Making the Will doth not paſs; and that a Deviſe of Lands is 
not good, if the Teſtator had them not at the Time he made his 
Will, for a Man cannot give that which he hath not. 


6. XII. Of an unperfect Teſtament. 
1. Two Sorts of unperfeft Teftaments. 


2. Whether a Teſtament which is unperfett in Reſpett of Sulemni- 


ty be void. | 1 F 
3 „den a Teftament unpenfect in Reſpect of Will is void. 
4. Two Means whereby Teſtaments are ſaid to be unperfect in Ro- 
ſpect of Will. — neg 
'5. Whether the Teſtament be void which is unperfeft by the fun 
mer of theſe Two Means. | 
keg 


6. Dy 


gornton, but of 


© 
"2 


— — 


6. By te Civil Law, the Teftament unperfett in Reſpett of WWill 


* 


How Teſtaments become void. 


6— 


Part 


—. 


is void. 5 | | 
7. Whether à Teſtament ad pias cauſas, being unperfet? in Re- 
pelt of Mill, be woid. s 
8. That which hath Place in Teſtaments ad pias cauſas, hath 
Place alſo in our Teſtaments. ; 
9. Whether a Teſtament being unperfect in Reſpect of Mill, by 
the ſecond Means, be void or not. FINS 
10, What if the Teftator, after he have declared his whole I ill, 
reſerve ſomewhat to be done at another Time? 
11. hat if the Teftator, having declared his Teſtament, do ſend 
” for a Notary to write, and die in the mean Time? 


F imperfe& (1) Teſtaments there be Two Sorts : The one imm 
perfect in Reſpect of Solemnity ; the other in Reſpect of Will“. * L. hacconfultiima. 


| | g. ex imperfecto. C. 
de teſta. & ibi Paul. de Caſtro, Jaſ. & alii. Boer. deciſ. 240. n. 4. & 5. 


That Teſtament is ſaid to be unperfect in Reſpect of Solemnity, 
which wanteth ſome of the legal Requiſites neceſſary to the Conſti- 6 Sichar. & ali in d 
tution and Denomination of a ſolemn Teſtament*; of which we 5. ex imperſecto. 
have already ſpoken ©. . rn 

That Teſtament is ſaid to be imperfe& in Reſpect of Will, which 88 4 9 23. 
the Teſtator hath begun, but cannot finiſh as he would, being pre- 
vented by Death, Inſanity of Mind, or other Impediments ©. 


Ee: 1 id d. §. EX imper- 
fecto. L. ſi is qui. de teſta. ff. L. furioſus. qui teſta. fac. poſſ. C. 


The (2) Teſtament which is imperfect in Reſpect of Solemnity is 
utterly void by the Civil Law ©: But by the Laws Eccleſiaſtical', I. 1. de injuſto te- 
and eſpecially by the general Cuſtom of this Realm 5; the Teſtament ſtim. ff. L. hac con- 
is good without any ſuch Solemnities; ſaving that where Lands, Te- lima. 5. ex im- 


perfecto. C. de teſta. 


nements and Hereditaments be deviſed by Will, the Solemnity of a & DD. ibid. Min- 
Writing in the Life-time of the Teſtator is preciſely neceſſary, with- ing f 5 74 N 

* . . I „ ” at 
out the which the Deviſe of Lands, Tenements and Hereditaments H n TS 


3k ſta. ord. n. 12. Jul. 
s merely void“. Clar. F. teſta. q. 89. 


| | fc. relatum. el. 1. 
5 Tract. de Republ. Ang. lib. 3. c. 7. Lind. in c. ſtatutum. de teſt. lib. 3. provincy 
n Per Stat. H. 8. an. 32. c. 1. ut refert D. Smith. Tract. ut ſupr. Quod tamen quære. 


c. cum. eſſes. de teſt. extr. 
donſtit. Cant. 


The (3) Teſtament which is imperfe& in Reſpect of Will is ſome- 
times utterly void; and ſometimes it is good, fo far forth as it is 
done: Which Diverſity of Effects doth ariſe by the Diverſity of the 
Means whereby the Teſtament is imperfect. 
If we would therefore know particularly when the Teſtament is 
utterly void or not, which is imperfect in Reſpect of Will, it beho- 
veth us to take particular View of the ſeveral Means whereby the 
Will of the Teſtator is made imperfect. 2 | 
The (4) Means whereby the Teſtament is imperfe& in Reſpect of 
Will feem to be Twoi. The firſt is, when the Teſtator, after he! Maſe. Tract. de 
bath bezun to make his Teſtament, and intending to proceed far- e ge teſtam. 
ther at that preſent, is then ſuddenly, even whiles he is making his ib. "my ut 
Teſtament, prevented by Death, or Inſanity of Mind, or by ſome Graff. Thefaur. com. 


n : a - opin. 5. teſtam. q. 19. 
er impediment, ſo that he cannot finiſh the ſame according. to his ee eke. 

urpole . | & L. ſi is quis de teſt. 
ff. L. furioſum: qui teſta. fac, poſſ. C. Jaſ. & Sichard. in L. pen. de inſt. & ſub, C. 
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5 Bald. in rep. L. 1. „ . . 
de ſacroſan. wo coin this Caſe here is Defect of Conſent, without which Conſent no 


4. 6. I AS 7 Teſtament is good *. There is Defect (ſay they) of Conſent in this 
is. qui. de tt. . G 
Fulgoſ. conſil. 117. . 
Auth, in c. 2. de until they have finiſhed the ſame, do put in and put out, they ade, 
3 N ws they revoke, and they alter many Things already by them diſpoſed. 
Aecif. 2 ps Vaſq. de Other Reaſons alſo they have, which in my Opinion are not altoge- 


ſucceſſ. crea. 6. 22. ther ſo forcible *. 
n. 6. Pariſ. conſil. 24. | 


vol. 3. Tho. Gram. deciſ. 62. Sichard. & Curtius Jun. in d. L. hac conſultiſſima. 5. ex imperfecto. 4 Jul. Car. 

5. teſt. q. 7. Imo magis eſt com. ait Graff, Ab hac opinione in prax. non licere recedere, ſeripſit Ruinus conſil. 7. 
n. 8. vol. 3. fand. op. eſſe non modo com. ſed canonicam & veriſſimam. Laudat Vivius, Theſaur. com. op. verb. 
teſtam. Tandem magis communem eſſe, aſſerit Graff. F. teſtam. q. 19. 5 Sichard. in d. 5. ex imperfecto. Clar. 


S 
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e 


518 


* 
* 


How Teſtaments become 


„ 


The other Means is, when the Teſtator is not hindred at that pre- 
ſent Time of making his Teſtament, but after he hath begun to make 
it, deferreth the Finiſhing or Perfecting thereof till another Time 


Old. ad conſil. 119. and in the mean Time dieth, or otherwiſe becometh inteſtable 
Paul. de Caftr. con. HY | "0p | | 4 
75. vol. 1. & conſ. 450. vol. 2. Peckius Tract. de teſtam. conjug. I. 1. c. 18. 


When (5) the Teſtament is imperfect after the firſt Manner, it 
may ſeem that the ſame is utterly void, even touching that which is 
already done; yea, although the Teſtator had appointed an Exccu- 
tor, which is the Subſtance of the Teſtament. And there (6) is no 
Queſtion but that by the Civil Law it is void, though it were the 


m Bar. Bald. Cal. & Teſtament of the Father amongſt his Children”. But whether it be 


alii in L. hac con- void 71 ntium, and conſequently by that La ic 
ſaltifima, 6. ex im- VOId furt genen, 4 e e , w which we uſe here 


verſetto. C. & bel. in England, is a Queſtion : And the Reſolution ſeemeth to depend 
quorum op. com. eſt, upon the Verity of another Queſtion ; namely, whether a Teſtament 
5 a 80 Jul. O. dd pias catifas being imperfect with that Imperfection of Will, be 
thael Grid Thefau, good or not. For if a Teſtament 4d pias cauſas be good, notwith- 
com. op. g. teſtam. ſtanding ſuch Imperfection; then our Teſtaments are alſo good: And 
1 if that Teſtament be not good; then ours are likewiſe naught : For 
" Panor. in Rub. de theſe Teſtaments ad pias cauſas are ruled ſecundum jus gentium", 


teſta. extr. n. . Ti- and ſo are ours. 

raque]. de privileg. YE | 2 

piæ cauſe, c. 3. & c. 5. Corn. conſ. 307. Covar. in c. relatum. el. 1. n. 6. Paul. de Caſtr. confil. 75. circa me- 
dium vol. 1. & conſil. 450. vol. 2. Graff. Theſaur. com. op. F. teſt. q. 18. ubi dicit hanc op. com. eſſe jure can, 
s Dixi ſupra part. 1. h. 9. 


Now (7) That a Teſtament ad pias cauſas, being imperfect in 
Reſpect of Will, is utterly void, even touching that which 1s already 
done, is holden by a great many Writers, and thoſe of great Autho- 
rity?; whoſe Opinion is highly extolled*: Their Reaſon is, becauſe 


aſe, becauſe Teſtators, whiles they are making their Teſtaments, 


$. teſtam. q. 7. u Nempe, quod teft. ratione voluntatis imperfectum non valet inter liberos, ergo nec favore piz i 
cauſz, Sed negatur argumentum per ed quæ ſuperius dicta ſunt, prima parte, de privileg. utriuſque teſtamenti. ”— | 


On the contrary, others, whoſe not only Number is more exceed- 
ing, but Authority more excellent, are of this Opinion, that where 
the Teſtator hath begun his Teſtament, and hath bequeathed cer- | 
tain Legacies ad pias caſas, and intending at that preſent to pro- 
cced farther, is then ſuddenly by Death or other Impediment pre- 
vented or hindered, that he cannot finiſh his Teſtament ; neverthelels, WM 
thoſe Eegacies already made ad pias cauſas are not thereby 1n- 
fringed, but do continue ſtill firm and effectual, as if the Teſtator had 


* Bar. & Imola. in. finiſhed his Teſtament, according to his former Purpoſe *: And this 
L. is qui. ff. de teſt. 4. | their 
Caſtr. confi. 456. | | - I 
vol. 1. Panor. in c. 1. de ſucceſſ. ah inteſtat. extr. Alex. in L. hac conſultiflima, f. ex imperſecto. C. de tell. Are. 
in G. fin. Inſtit. quib. mod. teſta. infir. Jaſ. conſil. 15. vol. 4. Socin. Trac. reg. & fal. reg. 300. Joh. de An. _ 2 
Barba. confil. 42. vol. 4. Calca. confil. 13. Dec. in c. 1. de fide inſtr. Tiraq. de privileg. piæ cauſz, c. 7. Malt. 
de probac. ver. teſt. Covar. in c. relatum. el. 1, de teſta, extr. Surdus, deciſ. 292. n. 15, 16. 
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their Opinion is teſtified to be more commonly received v. The Rea 1 
ſon of their Opinion is, becauſe touching thoſe Legacies already gi- es.” Mie av, 
ven, there is no Defe& of natural Conſent *, For although there privil. 7- Maſe. de 
be Imperfection of Will in Reſpe& of his whole Teſtament, becauſe E W. verb. oft. 


i | g a d. c. I. 
the Teſtator cannot abſolutely finiſh the ſame according to his Pur- de ſucceſſ. ab inteſtat. 


ſe; yet in Reſpe& of that which is done there is no ImperfeQion . 


of Will *, (the perfect is not to be hurt by the imperfe&*,) And al- b. b eto 


beit Teſtators, whiles their Wills and Teſtaments are in making, do 7. Dec. in c. 1. de 


many Times add and diminiſh, and alter divers Things; yet who is gde a. ee bop s 
able to ſay, that, concerning this or that particular Legacy already v c. utile. de reg. 


given, the Teſtator would have made any Addition, Diminution, or jur. extra. Nec ob- 


{ 5 fiat & di 
Alteration ? The Preſumption is rather to the contrary ; for Perſe- . eee 5 8 


verance, and not Mutation of Will, is preſumed © Indeed, if it can viduum. Hoc ve- 
be prove d that the Teſtator did mean at that preſent to alter thoſe m ute civili, non 


s | ; a 4 ntium. Imol. in 
Legacies before given, e're he had finiſhed his Teſtament, and could N 


not, being then ſuddenly prevented by Death, or otherwiſe ; then n. 22. 


the former Opinion hath Place "> that the Diſpoſition is void ; other- * 5 5 


wile not“. 4 Palu. de Caſt. in | 

3 Le? | a | | L. jubemus de teſta. 14 

& DD. in L. pen. de inſt. & ſub. C. e Quia nemo præſumitur habere plus in corde quam in ore. Bald. in (AG 

L. ſi is qui. ff. de teſt. | ok 2 "i 

By (8) this now which hath been ſpoken of Teſtaments ad pia 1 N 

cauſas, we may judge whether our Teſtaments here in Euglaud be iti i 
| ' , MORE | 

good or not, when they be imperfect by the firſt Means, 2. where 1 
the Teſtator, whiles he is in making his Teſtament, after he hath ap- 'F bi 
pointed an Executor, or given ſome Legacies, and intending to pro- Bl! | | 
ceed farther, is even then ſuddenly interrupted and hindred, that 1 
he cannot finiſh the ſame accordingly. | 
When (9) the Teſtament is imperfect by the. ſecond Means of Im- 1 


perfection of Will, that is to ſay, when the Teſtator, after he hath 
begun to make his Teſtament, doth put off or defer the Finiſhing 
thereof until another Time, and in the mean Time dieth, or is other- 
wiſe letted, that he cannot make an End thereof, as he meant; | 1 
howſoever by the Rigour of the Civil Law the Teſtament in this Wl 
Caſe may ſeem to be void, even touching that which is already done *; * Paul. de Caftr. con- 
yet by that Law which this Realm of Eugland doth admit in this ©; 45% v9! 2: 


0p : . f s Jus Gentium etiam 
Cafe, (I mean jus gentium e,) concerning thoſe Things already dif- hodie ubiq; gentium 
poſed, the Teſtament is not void, by the Reaſons before alledged. vigere. niſi ubi vel 
F in the former Caſe the Legacies already gi AR TE oats eta wot 
For as in the former Caſe the Legaci ady given are not void, ſuetudine contrarigm 
where the Teſtator cannot finiſh his Teſtament as he would at that obtineat, probatur 
Time: So in this Caſe, the Legacies before diſpoſed, or the Conſti- _— yal — 
tution of the Executor before made, doth not become void, where » Cum igitur eadem 


the Teſtator cannot finiſh his Teſtament, as he purpoſed at another atio in utroque caſu 
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E militet, idem etiam 
Time!. „ | jus conſtitui oportet. 
| Nec caſus diverſitas, fed rationis identitas, inſpici debet. Aymo, Gravetr. confil. 150. 


Much leſs (10) is that Teſtament void, where the Teſtator having 
declared his whole Will, and intending to do no more at that preſent, 
reſerveth ſomewhat to be done at another Time, and in the mean 
Time dieth: For even by the Civil Law in this Caſe the Teſtament 
is perfect, notwithſtanding ſuch Reſervations . Wherefore if the Te-, bret. af. & Sich 
ſtator, after he hath made his Will, doth ſay that he will add, dimi- in I. pen. C. — = 
niſn or alter any Thing in his Will the next Day, and die in the mean ſtit. & ſub. Graf, 


Theſaur. com. op. 5. 
Time, teſt.q 12. n. 4. quam 


ſentemiam communiter receptam monſtrat poſt Lud. Zant. Reſponſ. pro ux. n. 302. 


* 
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Time, before any ſuch Additions or Alterations be made ; the Teſta- 
ment is not to be noted of Imperfection by any ſuch Reſervation of 
* Simo de Prætis de adding, diminiſhing, or altering his Teſtament *, becauſe theſe Things 
Interp. ult. vol. 1.1. may be done by Way of Codicil, without which the Teſtament js 
fl. 95, Jo. de Ana. ſufficiently perfect. And eſpecially the Teſtament remaineth firm and 
1 Sich. in L. pen, de effectual, Where the Teſtator doth over-live the Time by him pre- 
* & ſub. C. in ſcribed for ſuch Additions, Diminutions, or Alterations; for then he 
n Alex. conf. 54. is preſumed to have repented him of ſuch Additions, by not doing the 


vol. 1. Old. de ac- fame when he might , | 
tion. claſl. 5. fol. 498. * 1 x 
Paul. de Caſt. in L. jubemus. C. de Teſta. Menoch. Tract. de præſump. 1. 4. præſump. 15. n. 5. 


Hereunto (11) it may be added, that where the Teſtator, having 
declared his whole Will before Witneſſes, cauſeth the Notary or 
Scribe to be called unto him, intending to have the ſame commit- 

ted to Writing, for a more ſufficient Proof of his Teſtament, and 
Pliny Jak before the Coming of the Notary, dieth; in this Caſe the T eſtament 
en ene 6. & is 800d, and ought to prevail as a nuncupative Teſtament“. Ne- 
imperſe&o. C. de vertheleſs, if it may be proved, that the Teſtator did reflrain him- 
we 8 ſelf to the written Teſtament, and that it was his Will and Meaning, 
Mantic de conject. that it ſhould not be of Force, unleſs it were written; then, the 
ult. vol. I. 1. tit. 7. Teſtator dying in the mean Time before it be written, the Teſta- 
n. 6. ubi oſtendit | wed ive Teſt d i 
hanc. op. eſſe comm. ment ſhall not be allowed as a nuncupative Teſtament, and fo not 
o Bar, poſt Dyn. in at all'. But it is not preſumed, by ſending for a Notary, that 


L. ult. ff. de jur. co- Otherwiſe the Teſtator would that his Teſtament ſhould take no 
dic. Old. conſil. 119. 


Caftr. confil. 75. vol. Place, unleſs it were written“; but rather for a more ready Proof 


1. & conſ. 450. vol. of his Will 1. 
1. Peckius de teſta. 


conjug. 1. 1. c. 18. Graff, Theſaur. com. op. g. teſt. „ 1. » Covar. in c. relatum. el. 1, de teſta. ext. n. 17. 


ibi tertia concluſio. Mantic. d. c. 7. n. 6. 1 Grafl. d. 5. teſt. q. 1, 2. in fin. 


pl Caſe, Moor A Will was made in Writing, but before it was publiſhed, the 
74- 


| Brock verſus Wurd, Teſtator ſaid he would alter or add ſomething to it; in ſuch Caſe, 


Dyer 310. if he die before any Alteration made, tis not his Will ; but if he 
die after the Publication, and without any Alteration, then tis his 
Will. = 


6. XIII. Of the Defect in the Teſtator's Meaning; 
1. No T. eftament good without a firm Reſolution of the Mind to 


make a Teſtament. | 
2. Words uttered raſbly or unadziſedly do not import a firm Pu- 

poſe in the Teftator. _ 3 
3. It is the Mind, and not the Words, which giveth Life to the 


* 


Teſtament. | 
4. Ti hat is to be conſidered to prove a firm Intent of making 4 
Teftament. 


5. Of the Draught of a Will in Writing. Ron 
6. L a IWriting be found in Manner of a Will, whether is u 
preſumed the very JVill, or but a Draught thereof! 


I. Divas. f. de IF the (1) Teſtator have not animum teſtandi, that is, 4 furm 15 
mil, wt. § plane. I ſolution or adviſed Determination of making Hts Teftament, e 
de auß dee Jeſtamert is void, or rather no Teſtament”. And therefore (2)! 


43 
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1 


any Man raſhly, unadviſedly, incidently, jeſtingly, or boaſtingly, and = 
not ſeriouſly, nor with a firm Purpoſe: to make his Will, do ſay and 9 
affirm (as oftentimes it happeneth) that he will make ſuch a Man his | 

Executor, or will leave unto him all his Goods, this is no Teſtament *: . L. ult. ff de tell. 
For (3) it is the Mind, and not the Words of the Teſtator, that gi- & PD. ibi, & * 
an Life to the Teftament Which 40 Mind er edel Parpote Pres, Fen 
ought to be proved by Circumſtances *: As, that the Teſtator Was vol. 1. Socin. Jun. 
very ſick when he ſpake theſe Words; or that he did require the publ. 179- vo 2- 


i or : | | Par. conſil. 89. vol. 
Witneſſes to bear Witneſs thereof 7; or that he framed and ſettled ;. Hiero, Fran. in 


himſelf earneſtly to the Making of his Teſtament *; or by other Cir- d. L Rt de reg. 
cumſtances of like Effect: Wherein the Judge is to conſider the Con- f Nlant, de corject. 
dition of the Perſon ſpeaking the Words, the Time, the Place, the ult. vol. 1. 2. tit. 5. 


Occaſion, the Manner of Speech, and in whoſe Preſence *; and name- 4 in. &. ex gy 5 
ly, whether the Words were of the preſent or future Time. And hac pertinent quæ ſu- 


it the Words be of future Time, then whether they be ſuch as do im- perius a me ſeripta 
port the Accompliſhment of the Act, or but the Beginning only: For ſunt in explic. defi- 


: | ; g nitionis teſt. verb. | 
thoſe of the former Sort being executory, are equivalent to Words of ſent. 1. par. $. 3. = 
the preſent Time „ By which Circumſtances the Judge may the bet- 7 ©!9#. in f. Plane. = 
| | ; Inſt. de teſt. mil. ne 
ter collect, whether he who uttered the Words had a Mind or Pur- * Gloff. in L. Di- | 
pole to make his Teſtament or not *. | | vus. ff. de mil. teſt. 
N + V Fad. gloſ. in d. L. 
Divus. = Gloſ. in d. L. plane. L. Pamphilio. 5. propoſitum eſt, de leg. 3. & DD. ibid. b Me- 
noch. de arbitr. Jud. I. 2. centur. 5. caſ. 496. Paul. de Caſtr. in L. fin. ff. de teſt. Hottom. d. conſil. 5. 


© Alciat. Ripa, & alii in L. ſervi ele&, ff. de leg. 1. Menoch. d. caſ. 496. ex quo abunde haurire poteris, 
unde ſitim tuam extinguas. 2 * 
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As Words (5) only, withouta conſtant Purpoſe of making a Teſta- | 9 1 
ment, do not make one; ſo the Writing which is prepared for a = 
| 


Draught of the Teſtator's Will only, or for a more ready Direction 

of the Teſtator whereby to make his Teſtament afterwards, is no 

more to be accounted a "Teſtament, before it be acknowledged by 

the Teſtator for his Teſtament *, than is the Draught of a Sentence, 5 

MY A. 5 | L. ex ea ſcriptura. 

to be taken for a Sentence, until it be pronounced by the Judge * ; ge teſt. L. fidei com- 

or the Draught of an Obligation 1s to be accounted for an Obliga- _ F. 1. de leg. 

tion, before it be ſcaled and delivered by the Obligee as his Act and 3 L. 2. & 3. de font. 
| ex breviloqua recit. 


Deed b | 
| | | C. c. fin. de re jud. 6. 
Vantius de nullitat. viz. de null. ex defectu proceſ. &c. n. 69, 70. Bald. in d. L. fidei commiſ. F. 1. Everard. con. 


155. n. 8. a L. contract. C. de fide inſtr. | 
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Notwithſtanding I do not hereby mean, that it is always neceſ- 
lary the Teſtator ſhould acknowledge before Witneſs the Teſtament 
by him written to be his Laſt Will and Teſtament, or that it is al- 
ways neceſſary that he ſhould ſubſcribe his Name, or put his Seal 
thereunto ; for the Teſtament written with the Hand of the Teſta- 
tor may be good without any of theſe Things, as heretofore I have 
confirmed i. 55 i Supr. par. 4. h. 25. 

J. $. by Tudenture made between him of the one Part, and Or- Hilſn v. Withan, 
bell and Hin of the other Part, declared his Intention to raiſe Por- 8 —_ 55. 
tions for his Children, and to pay his Debts, and ſettled his Lands 3 48. 
accordingly, and made Two Executors in Truſt to fell his Lands 1 Mod. 117. 
tor the Purpoſes aforeſaid, and publiſhed and declared this Inden- 
ture to be his Laſt Will, and died; and this was decreed to be a 
good Will; which Decree is agreeable to the Civil Law: It is true, | | 

Formalities which are made eſſential by the Law to the very being 29 Car. 2. cap. 3. 
%a Will, cannot be diſpenſed withal Ned and ſuch are, * 
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d. conſil. 155. Non 
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the Will muft be written in the Life. time of the Teſtator, that i; 

muſt be fegned by him, or by ſome Perſon in his Preſente, and by bis 

| Direttion, in the Preſence of Three Wimeſſes, and that they muſt 

Dom. 2. Vol. 18. ſubſcribe their Names in his Preſence: But the Law hath not direc. 

ted in twhat Form of Words the Writing purporting a Will ſhall be 

made; ſo that any written Inſtrument by: which the Intention of the 

Party appears to give or diſpoſe any Thing, and having all the For- 

malities required by Law, as &gning, Sealing, Witneſſes, Gr. ſhall 
amount to a Will. | 


Smith verſus Abet, The Husband by a Marriage- Settlement had Porver to charge his 


Chanc. Caſes 273. 


Sos. Sr. - Lands with any Sum not exceeding 5001. and this was for Portions 


for his Daughters; and he having prepared Notes in Mriting, pur- 
porting his Will, and having declared that thoſe Notes were the Ef. 
ſect of his Will, died before it was drawn up in the Form of a Will, 
and before it was executed; yet this was decreed to be a good Exec: 
tion of his Power. Ls a 
But now this Doubt may ariſe: What (6) if a Writing be found 
| written indeed, with the Hand of the Teſtator in Manner of a Will, 
wherein he hath diſpoſed his Goods, and appointed an Executor, but 
the Writing is neither ſealed with the Teſtator's Seal, nor ſubſcribed 
with his Name, nor by him acknowledged before Witneſſes to be his 
Laſt Wille Whether ſhall this Writing be accounted to be a Draught 
of the 'Teſtator's Will, or the Teſtament it ſelf ? I ſuppoſe that 
the Solution of this Queſtion reſteth in the Variety of Circumſtances. 
! L. ex ea feripu- For if the Writing be unperfect „ for that perhaps the Teſtator 
ra. de teſt, L. fidei doth leave off in the Midſt of a Sentence ”, and without any Date ", 


2 de leg. 3. or if the ſame be written with ſtrange Characters *®, or if the 


m Bald. & Angel. in ſame be written in Paper, and great Diſtance betwixt every Line, Wl 


d. L. ex ea ſcriptura. divers Emendations and Corrections made betwixt the Lines ?; if al- 


Exerard. con 


n. 9 155, ſo the ſame be found amongſt other Papers of ſmall Value or Ac- 


* Auth. quod fine. count 1; by theſe Circumſtances it ſeemeth rather a Draught or Pre- 


C. de teſta. Everatd. paration to a Teſtament, than the 'Teſtament it ſelf *. But on the 


tamen affirmo, neceſ- CONtTArY, if the Wr iting be perfect Or fully finiſhed, having a certain 
farium eſſe ut tem- Date of the Day, Month, and Year, and be written with uſual and 
2 333 dus accuſtomed Letters in Parchment, without Corrections, and with 
teſtim. etiam inter ſmal} Diſtance betwixt the Lines, and alſo found in ſome Cheſt of 


liberos exegit ; ſed the Teſtator, among other Writings of the Teſtator of great Value 


quia communiter a 


poui ſolet tempus a and Moment; by theſe Circumſtances it ſeemeth rather to be the 


noſtrat. in ſuis teſt. very Teſtament it ſelf than a Draught only *, 


ſcriptis, omiſſio igi- 


tur temporis (argumento a communiter aceidentibus) denotat præparat. rei potius quam ipſam rem. I. quoties, 
$. 1. ff. de hær. inſt. Bar. Bald. Ang. & alii ibidem. Non quod idcirco vitioſum fit teſt. quia ſcriptum notis vel Zy- 
pheris inuſit. maxime jure gentium attento : Sed quod deducto argumento a communiter accident. przparatio magis quan 


res ipſa videatur, quia perpauci vera ſua teſt. literis vel charact. inuſ. conſcrib0, Paul. de Caſtr. Sich. & ali 
in L. contract. C. de fide inſtr. Lupus Aneg. zo. 4 DD. in D. Auth. quod fin. Men. pre. 7. Ever, 
d. conſ. 155, # DD. in D. Auth. quod fine. Ever. de conſ. 155. Add. q. ſup. ic. par. 4. $. 25. 


6. XIV. Of a later Teſtament. - 


1. Ditzers Means whereby the Teſtament, being good at the firſt, 

Is afterwards infringed. = "5 

2. A Man may make as many Teſtaments as be liſts. 

3. Only the laſt Teſtament is of Force. © 5 

4. This Concluſion, that the later Teſtament doth infringe l be 
former, dicerſely extended. 

5. The ſame Concluſion dicerſely reſtrained. 


6. Of 
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6. Of the Clauſe derogatory of future Teftaments. 
7. 5 about Clauſes 2 ö 
8. Of Clauſes derogatory, ſome are derogatory of the Power of ma- 
king Teſtaments, ſome of the Mill. 3 
9. When the Clauſe is derogatory of the Power of making Teſta. 
ments, Mention or Revocation thereof is not neceſſary. 
10. When the Clauſe is derogatory of the Mill of making Teſta. 
ments, then it is. needful to make Mention thereof. 
11. Certain Caſes wherein Meution or Revocation of the Teſta- 
ment derogatory is not neceſſary. 5 | 
12. Three Manner of Reovcations, general, ſpecial, and fingntar: 
13. The Force of the general Revotation. | 
14. The Eft of the ſpecial Revocation. 
15. The Effect of the ſingular Revocation: 
16. The Efett of the general Mention. 

17. The Effect of particular Mention. Sec 
18. How a Teftament may be revoked, wherein is a ſpecial Clauſe 
derogatory circumſcribed with certain Limits. 2 
19. What is chiefly to be obſerved about thoſe Teſtaments wherein 
be Clauſes derogatory. | | 
20. 21 derogatory of ſmall Force in the Teſtaments of ſimple 

erfons. 
21. What if Tuo Teftaments appear, but it doth not appear 
 ewhether of them is later? t 9 


| II hath been ſignified already, That (1) a Teſtament which is good 

I and lawful at the Beginning, may afterwards become void by di- 

vers Means: As by the Making of a later Teſtament *; and by re- * Supr. ead. par. $. i. 
yoking ©, and cancelling * the Teſtament made; by Alteration of the , Inches iplo f. 
Teſtator's State *; by forbidding or hindering the Teſtator to make « lInffa 4 =» 


another Teſtament, or to correct the former /; and by divers Means : _ K I 7- 
nira 9. 18. 


hereafter enſuing s. i . 
Concerning the firſt of theſe Means, that 1s to ſay, the Making of cum ſequen. uſque ad 

a later Teſtament, ſo large and ample is the Liberty of making Teſta- fnem libri. 

ments, that (2) a Man may as oft as he will make a new Teſtament, 

even until his laſt Breath; neither is there any Caution under the 3 1. f de adi lee 
| . TY j 3 ; . . | | * um. leg. 
Sun to prevent this Liberty. But no Man can die with Two Teſta- Mant. de conject. ult. 
ments *; and therefore (3) the laſt and neweſt is of Force: So that yo BIS 2 gi by 
. » 11 min. 


if there were a Thouſand Teſtaments, the laſt of all is the beſt of 5: in leg. © 4 leg. 


all, and maketh void the former *. . | 1. Old. de action. 
| claſſ. 5. in princ. fo. 


494 = I. jus noſtrum. de reg. jur. ff. L. ſane. C. de teſta. g. poſteriore, inſt, quib. mod. teſta. infir. 


a Pariſ, confil. 10. I. 3. n. 4. 


This (4) Concluſion, that the latter doth infringe the ſormer, is di- 2 d. f. poftericre. in- 
verſely inlarged. Firſt, the later Teſtament doth infringe the for- ee 
mer, though the Executor of the later do refuſe the Executorſhip or ju dcn. 4 fl. 
dic, either during the Life of the Teſtator, or after his Death“: For n. 2. | 
it is ſufficient that once he might have been made Executor. Second- LRN Þ 222 
ly, the later Teſtament doth infringe the former, albeit the Prince or «ga. his, 800 SN 
Emperor himſelf were appointed Executor of the forrher *; Third- 4 Vaſq. de ſucceſſ. 


: ; PRES . reſoluc. I. i. 6. 1. n. 
ly, the later Teſtament doth make fruſtrate the former, albeit the for- = $9 Þ 2.5, 2 


mer were a written Teſtament, and the latter but a nuncupative Te- ef. fo. 92. Dyer 


ſtament 4. Fourthly, the later doth infringe the former, albeit there fo. 310. 5 
ogy ag gy q king the former . ing, & Viel. 
- no Mention in the ſeeond Teſtament ot revoking ormer . in d. 5. potteriore. 


5 3 Filthly, 
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the Name of Hitch- 
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Fifthly, the later Teſtament doth revoke the former, albeit in e dr 
mer there be a Clauſe derogatory of Wills and Teſtaments afterwards 
* Bar, in L. fi mihi to be made. But then, whether it be neceſſary that in the later 


& tibi. F. in legatis. | 3 Mu x 3 ot : 
F. de leg. Teſtament there be Mention or Revocation of that former Teſtament, WR 


t Infra ecd. $. n. 7, Or of the Clauſe derogatory, is hereafter declared „ Sixthly, the 
8, 9, &c. later Teſtament doth make void the former, albeit there be went 
* Covar. in Rub. de Witneſſes of the former, and but Two of the later *, Seventhly, the 
tet. extra. part. 2. in later Teſtament doth take away the former, albeit in the former Te- 
e „ ſtament, the Executor is appointed ſimply or without Condition, and 
x4. 6. poſteriore. Inſt. in the later conditionally, and the ſame Condition alſo violated *. 
quib. mod. teſt. inf. ſo that the Condition be of ſomething then to come at the Time 
ns When the Condition was made. But if the Executor of the later 
Teſtament be made upon ſome Condition then preſent, or paſt, the 
7 Minſing. in d. g. Condition not exiſting, the former Teſtament is not revoked”, Eighth- 
2 5 Ne ly, the later Teſtament doth make void the former, albeit the Teſta. 
trov. q. 10. tor have ſworn not to revoke the ſame , the Oath being alſo revo- 


* Covar. in Rub. de Red together with the Teſtament *. . * 


teſt. extr. par. 2. n. 


0: $92: 4: Anno 1644. Sir Henry Killigrew made a written Will, by which 
Sc ©* #5 he deviſed his Lands as therein mentioned; and upon a Trial in E- 


Hardr. 374. 8. C. jectment, the Jury found a Special Verdict, (ciz.) That in the Year 


F 1645, the [aid Sir Henry Killigrew made another- Will in IÞritin : 


but that he did not deviſe any Lands by this Laſt Mill, &c. Upon 
arguing this Verdict, it was objected, that it muſt be intended the 
Teſtator deviſed his Lands by this Will, becauſe it was in J/riting, 
and that this Verdict was void, becauſe it was in the Negative and 
ſuperfluous ; now if the Teſtator deviſed his Lands by this laſt Will, 
it muſt neceſſarily be a Revocation of the firſt: But adjudged that it 
was not a Revocation of the firſt Will, becauſe both may be conſi- 
ſtent and ſtand together, for a Revocation mult always be taken ac- 
cording to the Subject- Matter ; as for Inſtance; where the laſt Will 
cannot ſtand with the firſt, and the 'Teſtator- muſt have Auimum re- 
zocandi to make the Revocation effectual, as well as Animum te- 


ins and Baſſet. 


ſtandi to make a good Will; and ſince he may have ſeveral Lands N | 


in ſeveral Counties, he may by one Will diſpoſe his Lands in one 
County, and by a ſecond Will deviſe his Lands in another County, 
and by this laſt Will confirm the firſt ; therefore where the Matter 
ſtands indifferent, it can never be intended that a Will in Writing, 
and made with all the Solemnities requiſite, and appearing fo to be 
made now in Court, ſhall be revoked by a ſubſequent Will which 
doth not appear at all. —- 
Colt verſus Dutton, The Teſtator deviſed his Lands to V. D. in Tail, and afterwards 
* by a ſubſequent Will he deviſed the fame Lands to Elisabeth his 
eldeſt Daughter for Life, Remainder to her firſt, ſecond, and third 


Sons in Tail Male, and gave a Rent- charge of 1000 /. fer Anmm | ; | 


to the ſaid J. D. for Life; both which Wills were duly publiſhed ; 
but the Teſtator, a little before he died, declared that his firſt Will 
ſhould Nand and be his Will; adjudged that this Republication of 
the firſt Will was a Revocation of the laſt, 
»6. ex eo. inſt. quib. The Reſtrictions (5) of this former Concluſion are theſe. Firſt, the 3 
mod. teſt, infr. L. later Teſtament doth not make void the former, when the later 1s I 
fancimus, e. de del. unperfect in Reſpect of the Teſtators Will , and not in Reſpect of f 
© Supra hoc ipſo 9. unpe L p 445 N 5 d that the 
Ampliac. 3. & 6. Solemnity *. Secondly, when it is vehemently ſuſpected tha 1 
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Teſtator was compelled to make the later Teſtament by Fear or Vio- 5 
nce . Thirdly, when it is ſuſpected that the Teſtator was induced 4 95 de Pane. 
o make the later by Fraud or Deceit *. Fourthly, the later Teſta- f thingy 
nent doth not take away the former, the-later being made at the In- an ſuc prob. per 
ſerrogation or Suggeſtion of ſome other Perſon *; eſpecially when the unic. teſtem, vide 


4 . *q * . . : Ididem. 
Teſtator is very fick, and in Peril of Death *: For then it doth not e Sim. de Proc. ubi 


ke away the former made by the proper Motion of the Teſtator l, ſup. & ſup. cad. part. 


i | bs 
{s it appear plainly of the expreſs Will of the Teſtator to revoke 72. 1 
e . 3 unleſs the Teſtator himſelf did dictate the Teſta- n. . WE 


nent*; or unleſs the later Teſtament be in Favour of the Teſtator's 10. n. 13. Apoſtil. 


| a 22 5 . ad Ripam in L. 1. 
Children, or others who were to have the Adminiſtration of his g. f ak 14 F. 45 


| | 000 3 die d Inteſtate !, Fifthly, where the Teſtator hath made ver. ob. n. g. ubi dic. 


wo Teſtaments, a former and a later, both being written, and the haue. op. eſe com. & 


0 | 2 85 ſupr. ead. part. 6. 4. 
ame Teſtator afterwards lying ſick upon his Death-bed, ſome Neigh- s Soe. jun. conf. #2 


hours of his preſenting to the Teſtator both the Teſtaments, willing vol. 2. n. 15. 


tim to deliver them which of theſe Teſtaments he will ſhall ſtand ri 42 


his Laſt Will, if the Teſtator, being of perfect Mind and Memo- i Gabriel, 1. 4. com. 
4 ſhall deliver to them the former Teſtament ; in this Caſe the Te- — rr 
ent ſo delivered ſhall be the 'Teſtator's Laſt Will, albeit it were 50. 2. Menoc. 1. 4; 
frit made w. Sixthly, the ſecond Teſtament doth not revoke the præſump. 8. 


former, when the ſecond "Teſtament doth not in any wiſe diflent from Gabriel. ib. n. 21, 


in fin. Menoc. ubi 


the former, but agreeth with the ſame in all Points ; eſpecially if the ſupr. 
later were made very ſhortly after the former, for then they 1 144, 
ſem but one Teſtament in divers Writings ". Seventhly, the former * 
Teſtament is not revoked, when in the later Will there be no Execu- de teſt. par. 6. e. 20. 
tors named; for then the later is but a Codicil or Addition to the for- 1 . 0. 1 
ner Teſtament, wherein Executors be named. Eighthly, the for- = vigl in d. f. poſt 
ner Teſtament is not revoked by the later, where the Teſtator doth 1 142 modis 
take an Oath not to revoke the former, unleſs there be expreſs Men- fn 4. 


ton of the ſame Teſtament with the Oath?. Ninthly, the later Te- fupra part 1. 6. ;. 


tament doth not take away the former, when it is made in Heat of? Va{q.. de ſucceſſ. 


revue. . . 


Anger and Diſpleaſure conceived by the Teſtator againſt the Execu- n. 32. Gran The. 
tor of the firſt Teſtament, whereas afterwards they be reconciled and hor. com. op. . teſt. 
pined in Amity as before 1. Tenthly, the (6) former Teſtament, dass. Jul. Clar. g. 


| f 0 Fe 4 ? teſt.q. 64. n. 5. Vide 
wherein is a Clauſe derogatory of Wills and Teſtaments afterwards to Menoc. de pred. 1. PI 


be made, (as if the Teſtator ſay, JVhatſoever Teſtament J. ſhall here- præſ. 166. n. 63. 


| Is 1 L. quicquid. de reg. 
ter make, I ill that the ſame be of no Force, &.) is not always jur. f. Mant. de cos. 


infringed by the later Teſtament, unleſs there be ſufficient Mention or je&. ult. vol. I. 12, - 


8 7 tit. 1. u. 25. 
Revocation of the former Teſtament or Clauſe derogatory *. OLE 6 a 


& tibi F. in lega. ff. d. leg. 1. quam commun. receptam dicit Jaſ. in L. Horatius ff. de lib. & poſthu. 


If you demand in what (7) Caſes Revocation is to be made of the 
former Teſtament having a Clauſe derogatory, and in what Manner 
this Revocation ought to be made, and is ſufficient for the Revoking 
of the former Teſtament with the Clauſe derogatory : Surely this 
Qeſtion, eſpecially concerning the Manner of Revocation to be 
made in the ſecond Teſtament, is very difficult, and ſuch as in the 
Anſwering whereof the Writers do contradict one another very ſtrong- | 
ly*; ſo that the Victory is very doubtful, and very hard it is to 2 De punt per Cor. 
know whether Opinion is truer, or more commonly received. Others, '" 1 
labouring to reconcile theſe Contradictions, and to pacify theſe Con- Jul. Clar. $. teſt. q. 
tentions, have waded ſo for fine and dainty Diſtinctions, that they - mg 
ſzem to ſwim up and down, and to float hither and thither, I know (4 4. . ver 
not whither, in a deep and . Sea of intricate and 2 Mant. 10 _ 


o Inſt, de codic. vide 
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\* Bar, in L. 6 quis, Diviſions : So that if a Man would adventure to follow them 
End of their Voyage, he might well doubt whether Fray "hy 
9 M 1 - fore for mine own Part 
i lg. we 4s 1 thought to wade no farther from the Shore than 1 ſhould find fac 

&* _ Footing, and where 1 might be within the Reader's Reach. 
Concerning the Queſtion therefore, firſt of all, we are to under- 
ſtand, (8) that of Claufes wire ned there be two Sorts; the one de. 
| hi |  rogatory of the Power of making Teſtaments, the other derogat 

» Clar. Graf, Covar. of the Will of making Teſtaments * Example of the firſt is, When 


9H. in legatis. 


udi ſupra. DD. in d. the Teſtator uſeth theſe or the like Words, I do from henceforth re. 3 


nounce the Power of making any other Teftament : Or thus, J Vin 

that hereafter I have no more Liberty or Anthority to make more 

Wills or Teſtaments, &c. Example of the ſecond, when the Teſtator 
_ uſeth theſe or the like Words, If I make any Teſtament hereafter, T 
Will that the ſame be of no Force: Or thus, If I make any Tea. 
ment hereafter, except therein 1 write the Lord's Prayer, my Mind 
*DD. in .. in leg. n Mill is that the ſame be void and of none E ett. The Uſe of 
Coyar. in d. Rub. this Diſtinction or Difference betwixt Clauſes derogatory of Power 
he. n, Crt had Ss og 
5 If (9) the Clauſe be derogatory of the Power or Liberty of ma- 
king of Teſtaments, and afterwards the Teſtator makes another Te- 
ſtament, it is not needful therein to make any Mention or Revoca- 
tion of the former Teſtament, or Clauſe derogatory therein contain- 


es 1 " N ok, ed”; for the former is taken away by the ſecond, as if there had not 4 


in prin: de leg. 3. been any ſuch Clauſe derogatory therein at all. The Reaſon is, be- 


Ke. : 6 þ in leg. cauſe the Clauſe derogatory of Power of making Teſtaments is ut- 


n. 2. Gral. g. tet, terly void in Law, nor can a Man renounce the Power or Liberty of LU 


q. 89. 1148 making Teſtaments*; neither is there any Caution under Heaven to 

2 i 5 . . e i. 2 | . \ 

u. K. Cr Gar prevent this Liberty *, which alſo endureth whiles any Life endureth?, 
ubi ſupr. as hath been aforeſaid. 5 5 

4 Bar. in d. F. in leg. * ; . ; 

Old. de action. claff. 5. in prin. fo. 497. Mant. de conject. ult. vol. . 12. tit. 1. n. 1. L. 4. | de adimen. legatis, 


If (10) the Clauſe be A ages of the Teſtator's Will, then it is 
neceſſary that in the later Teſtament there be Mention or Revocation 
of the Teſtament with the Clauſe derogatory, otherwiſe the former 

* Bar. in L. $ quis. Teſtament is ſtill in Force * The Reaſon is, becauſe there is pre- 

de leg. 3. Clar. f. ſumed a Defect of the Teſtator's Will in the ſecond Teſtament, and 

teſta. q. 99. Graſſ. . 1 | he f | ked . : 

&. telt. q. 9. that his Meaning is not to have the former revoked, without making 


4 Covar. in d. Rub. Mention of the former derogatory Teſtament *, 
de teſt, extra. part. 2. ; £ LL 5 5 
Clar. & Graff. ubi ſupr. Man tic. de conject. ult. vol. I. 12. tit. 8. Pariſ. conſil. 10. vol. 3. n. , 24, &c. 


Nevertheleſs (11) it is not perpetually true, that the Teſtament 
wherein is a Clauſe derogatory of the Teſtator's Will is not infringed 
by the later Teſtament, wherein is no Mention or Revocation of the 
former Teſtament derogatory ; for it faileth in divers Caſes. 

The firſt Caſe is, when it may be proved by other Conjectures that 
it was the Teſtator's Meaning, that the former Teſtament ſhould be 


* Covar. in d. Rub. revoked k. 
2. part. n. 19. verſ. « 


quar. concluſ. Parif. conſil. 10. vol. 3. n. 21. Graſſ. d. q. 89. n. 6. Clar. d. q. 99. n. 8. Mantic. de conject. ult. 
vol. 1. 12. tit. 8. n. 13. Maſcard. de probac. coneluſ. 1282. n. 43. | 


i Bald.inL..fancimus. Another Caſe is, when there be ten Years expired from the Time 


X 3 1 Rk 3 of the firſt Teſtament !. 


* 


d. d. 99. n. 19. 1 5 8 ; | The | 1 


e 
be + 


Kt Ss "OOPS "VS _ 


4 8 4 
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The third Caſe is, when the Teſtator doth with an Oath confirm v Bald. in d. L. far” 
the later Teſtament ag. {$9 cimus, in ſin. Graſſ· 


he 1 1 d. q. 89. n. 8. Clar 
The fourth Caſe is, when the ſecond Teſtament is made in Favour 4. 8 4 Aa 


3 * . 
of the 'Teſtator's Children“, or ſome other Perſon entirely beloved“ L. ut. C. de Cura- 


of the Teſtator “. tor. furioſ. Graf, d. 
* 89. n. 9. Mantic. 


The fifth Caſe is, when the Executor named in the former Teſta- 
ment, after the Ne thereof, doth grievouſly offend the Teſtator b. Ja. in d. L. fan- 
For in this Caſe there is great Likelihood of the Alteration of 1 
Teſtator s Mind. 8 18 

The ſixth Caſe (grounded upon the ſame Reaſon of Likelihood of 
Alteration of the Teſtators Mind) is, when the Child being made 


Executor in the firſt Will, whereby alſo the Teſtator doth bequeath - Menoch. ibid. Se. 


Jun. confil. 124. n. 


unto him all his Goods, dieth before his Father *. 


The ſeventh Caſe is, when the ſecond Teſtament is n „ 52. vol. 1. 
| to godly :; 
and charitable Uſes*. 1ade to godly * Menoch el 


oe 


For the other Queſtion, (2. What Manner of Revocation is to W. 129. 
be made in the ſecond Teſtament, that it may ſuffice to revoke the 
former Teſtament, wherein is a Clauſe derogatory of the Will of 
the Teſtator,) 8 55 ( : 2) Ne be three Sorts of Revo- 
cations ; one general, another ſpecial, the third ſingular or individual*. Grag. T | 
General, when the Teſtator 1. his later Nn uſeth theſe or the VT —— 
like 11 will that this Teſtament ſhall fland, noteuithſtanding g. d, dar, $: tak 
any other Will or Teftament by me heretofore made ; or thus, I re- 48. Mary 
woke and make. void all former Wills and Teftaments, &c. Special, l 12. tit. 8. n. 6. 
when the Teſtator hath theſe or the like Terms, I do hereby revoke 
all former Teftaments, notwithſtanding any Clauſe derogatory in the | 
ſame. Singular, wherein the Teſtator ſaith, 1 make m3 Taff Tl and 
Teſtament, notwithſtanding that Clauſe derogatory of my former IVill, 
that I would not have that Teſtament revoked, unleſs I ſhould in- 
ſert in this Teftament the Lord's Prayer ; or thus, Notwithſtanding 
that Clauſe derogatory in my former Jill, whereby I would that no 
Will or Teſtament afterward to be made ſhould prevail, albeit it 
ola ſpecially derogatè from the former; or thus, Notwithſtanding 
that Will where I made ſuch a Perſon my Executor; or thus, 
Notwithſtanding t hat Will which I made in fuch a Place, at ſuch 
a Time, and before ſuch Witneſſes, &c". Theſe Diſtinctions obſer- . par. in L. fl ours; 
ved, I make theſe Concluſions, in prin. ff. de 175 
tell. extra. part. 2. n. 19. Clar. 6. teſta. q. 99. Graſſ. f. teſtam. q. 89. Mantic. de conject. 2 L 1 


The firſt Coneluſion is, That (13) if in the later Teſtament there 
be a general Revocation; as, Notwithſtanding all former Teſta- 
ments, &c. the former Teſtament, wherein is a Clauſe derogatory of 
the Teſtator's Will, is not thereby taken away *, albeit there be but « par. in d. L. ft 


one former Teſtament ?. quis. Socin. Jun. in 


| ER oo eand. L. n. 24. Graſſ. 
Toons. com. op. F. teſt. & hæc opinio (inquit ille) eſt vera. q. 89. n. 4. Y Jaſ. in L. ſancimus. C. de Et. quz 
atentia communis eft, teſte Graf. d. q. 89. n. 5. cantrarium Bar. in d. L. ſi quis. Cujus opinio communiter repre- 


henditur, ut aſſerit Tobias Nonius confil. 26. col. 2. & ſecundum communem qpinionem eſſe pronunciandum a Judice, 


monet Tiraq. de leg. connub. gloſ. 7. n. 131. Clar. d. q. 99. n. 3. affirmans quod in lib. ſuo aut Bar. verb 
a . 4 4 . g . , . * b * . . . o aut - £ acai 
lunt corrupta, aut non fideliter à Doctoribus recitata. Tu igitur conſulas librum — | * * 


The ſecond Concluſion is, That (14) if in the ſecond T eſtament 
there be a ſpecial Revocation ; as, Notwithſtanding any Teftaments 
| with 


© Es. 3 
d. tit. 8. n. 27. © Jaſ. in d. L. ſancimus. C. de teſta. lim, 6. 


4 Menoch, de præſ. 
I. 4. pref. 166. n. 37. 
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19. verb. ſecundum. 


Apoſtil. ad Bar. in d. but alſo of the Clauſe derogatory ; as, I will that this later Teſta- 
L. ſancimus. C. de nent ſhall ſtand, notwithſtanding any former Teſtament by me made, 


3 of 
: b 
3 * 


W 


* th 


* 


with their Clauſes derogatory, &c. the former Teſtament with the 

: th: quod Clauſes derogatory of the Teſtator's Will is thereby taken away . 
mel. de reg. jur. G | | | 9 | 

Alex. d. L. fancimus, Clar. 9. teſta. q. 99. n. 4. & per eum cenſetur communis opinio. 


E Dyer in c. quod. 


1 


The third Concluſion is, That (15) if in the ſecond Teſtament 
there be a ſingular Revocation of the former Teſtament; as, Nor- 
withſtanding ſuch a Teſtament made before ſuch a Notary, &c. the 
ſame former 'Teſtament having therein a general Clauſe derogatory is 
ſufficiently revoked, although in the ſecond Teſtament there be 


* Bar, in d. L. Mention of the Clauſe derogatory in the former. Teſtament: 
nis. n. 8. Covar. in | 11 


. Rub. de teſtam. extr. n. 19. verſic. cert. concluſ. qui ibi atteſtatur hanc op. eſſe & com. & veriorem. | 


'The fourth Concluſion is this, 'T bat (16) if in the former Teſta- 
ment there be a ſpecial Clauſe derogatory, the ſame is taken away 


4 . in d. I. 
uis. col. 3. DD. in | | . RT 
L. ſancimus. Covar. in d. Rub. de teſt. n. 19. verſic. cert. coneluſio. ubi dicit hanc op. eſſe. comm. 


ſtament, and of the Clauſe derogatory *. 


The fifth Concluſion is, That (17) if in the former Teſtament 


© Paul. de Caſt. con- there be a ſpecial derogatory Clauſe, the ſame is not taken away by BK 
fl.206.yol.. Covar. the ſecond Teſtament, wherein is particular Mention of the fame 


in d. Rub. n. 19. verb. | i g 
—— — Teſtament without Mention of the Clauſe der ogator * * 


Ihe ſixth Concluſion ſhall be, That (18) if in the former Teſta- 


ment there be a ſpecial Clauſe derogatory, circumſcribed with certain 
Limits: For Example; I will that this Teſtament ſhall ſtand, not. 


withſtanding any other to be made hereafter, unleſs in the ſame I 
ſhall write, or cauſe to be written, the Lord's Prayer, &c. the ſame 
former Teſtament may be taken away by a Second, albeit the Lord's 


© Bar. in d. fi quis. Prayer be not written in the ſame“; but then it is behoveful that in 


Covar. in d. Rub. n. 


the ſecond Teſtament there be Mention not only of the Teſtament, 


m N containing whatſoever Words or Clauſe derogatory ; which done, the 


e Bar. in d. L. f former Teſtament is taken away“. 
quis. Paul. de Caſt 


conſil. 284. vol. 1. Covar. in Rub. de teſt. extr. part. 2. n. 19. Mant. de conject. ult. vol. lib, 12. tit, 8. 4 10. 7 f 


Atque hanc opinionem communem laudat Covar. Sal. Dy. & aliis refragantibus. 


* Videant Juſtini- Other Concluſions * I might add, but 1 thought (19) good to de- 


miſtæ Mant. de con- 


jekt. ult. vol. lib. 12. liver this one for all, the ſame in my Opinion being more worthy 
tit. 8. & Covar. in to be remembered; which Concluſion is this, That it behoveth the 
u. Rub, © tel. Judge, where he findeth ſuch Clauſes derogatory in any Teſtament, 
Fan 2. n 9 to conſider the Perſons of the T eſtators, namely, whether they be 

ſuch Perſons as do underſtand the Force and Effect of theſe Clauſes 


derogatory and revocatory, and to examine the Occaſions of infert- Wl 
ing the ſame Clauſes; eſpecially this is to be conſidered, whether Wl 


theſe Glauſes be added by the proper Motion of the Teſtator him- 
ſelf, or at the Inſtigation and Perſwaſion of ſome other, as the Exe- 
« Simo de Pret. de cytor, the Legatary, the Notary s, &c. For if the Teſtator do un- 


| interp. ult. vol. l 4. derſtand the Effect of ſuch Clauſes derogatory, and did inſert the 


fol. 227. n. 60, &c. ſame willingly of his own Accord, it is preſumed that he did fo, 


leſt peradventure afterwards he might be ſolicited and induced, by 
the Inſtigation and Importunity of his Kinsfolks, or the Moleſtation 


4 0 


528 ho Teſtaments become vid. Pant VII. 


no 


by the Second, wherein is general Mention made of the former Te- 
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Part VII. How. Teſtaments become void. 
of ſome other, receiving ſmall Benefit by the Teſtament, and hoping Kc 

to gain more by the Alteration or Revocation thereof, to change or 

revoke the ſame, contrary to his former ſettled Purpoſe and firm Re- 

ſolution. In which Caſe, if at any Time after the Teſtator make a 


* * 


new Teſtament, the former is not eaſily revoked “; unleſs in the Se- > Parif, confil. 19. 
cond he do make Mention of Revocation of the former Teſtament, | 3- n. 10, 11, &c. 
with the Clauſe derogatory.', in Caſes where Revocation is neceſſary, 1 Simo de Prat. de 
a in the former Concluſions is preſcribed ; otherwiſe, the ſaid Form interp. ult. vol. I. 4. 
not obſerved, it is to be preſumed, that it is not the Teſtator's Mean- © 227. fl. 61, c. 
ing to infringe. and fruſtrate his former Teſtament, made with ſuch © 

conſtant Reſolution, and preciſe Caution . But on the contrary, if * Simo de Pratis ubi 
(:0) the Teſtator were but a ſimple Perſon, not underſtanding the ſpra. 


> * 


. f La we 5 wes + » 


s *% 


Effect of ſuch ' derogatory. or revocatory Clauſes, and the rather, if 

the ſame Clauſes were inſerted in the former Teſtament by the Nota- 

ry, at the Petition or by the Direction of ſuch as were benefited by 

the ſame Teſtament, or ſome of their Friends, being loth to have the 

ſame altered or revoked ; then, howſoever the former Teſtament be 

corroborated with preciſe Clauſes, of inſerting the Lord's Prayer in 

the ſecond "Teſtament, or of not revoking the former Teſtament, al- 
though-in the Second he ſhould ſpecially revoke the ſame; all theſe > 
Clauſes and Cautions notwithſtanding, the former Teſtament may be = 
the more caſily revoked, without any ſuch preciſe Obſervation of any 


ſpecial Revocation above deſcribed '  - 5 I [dem Simo de Præ- 
= tis loco ſuperius alle- 


Rio, ubi locupletiſſime de hac re. Cui adjicias Didac. Covar. in Rub. de teſta. extr, n. 19. verb. decimo tertio. Man- 


tic. de conject. ult. vol. I. 12. tit. 8. n. 15. Barb. conſil. 72. vol. 3. Pariſ. conſil. 10. vol. 3. n. 21, &c. 
Thus we have ſeen in what Caſes the former Teſtament is infringed 

or not infringed by the laſt Teſtament, - If any do here demand of 

me, What (21) if two ſeveral Teſtaments do appear to be made by 

one Perſon, but it doth not appear which is former or later? Which 


of theſe ſhall prevail > The Queſtion is ſatisfied a little before ®; this v Supra cad, pare, f. 


11. & ſupr, 1. par, 


ther I refer the Reader. 9. 16. n. 7. 


$. XV. Of revoking the Teſtament made. 


1. Lawful for every Man to revoke' his Teſtament, and to die 
Inteſtate. LO „„ | I 
2. Revocation of a Man's Teſtament is not preſumed. 
3. Divers Extenſions of the former Cuncluſion. 
4 Divers Limitations of the ſame Concluſunn. 
5. Whether a bare Revocation do overthrow the Teſtament. 


A Nather of thoſe Means whereby the Teſtament, which was good 
at the Beginning, is afterwards made void, is Revocation of « 


the ſame Teſtament. For (1) as it is lawful for every Teſtator to * Bald. in L. fanci- 


| nn 8 | mus. C. de teſt. Man» 
ald and diminiſh to and from his Teſtament, and to alter the ſame ; ge., de conject. ws, 


bois it likewiſe lawful for every Perſon having made his Teſtament, vol. I. 2. tit. 15. 


1 ——— | © L. eum lun 
o revoke the ſame, and to die Inteſtate *. INS E probe” 


But (2) no Man is preſumed to have revoked his Teſtament once Maſe. Trac. de prob. 
made, unleſs it be proved ». Inſomuch (3) that if a Man do live concluſ. 1280. qui 


1 % yt : variis & ampliac. & 
ty Years after he has made his Teſtament, yet is not the Teſtament iimitac. hanc concluſ. 


TT a preſumed ornavit. 
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How Teſtaments become void. 
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| wry 2 au. preſumed to be revoked by the Courſe of ſo long Time v; though 
cimus. C. de teſt, his Wealth and Subſtance do greatly increaſe, yet is not the Teſta- 
Quzre tamen Bart. ment preſumed to be revoked %, And though the Teſtament be in 
. „ So 7 Prejudice of ſuch as otherwiſe were to have the Adminiſtration of the 
etiamſi prius fuerit Goods of the Deceaſed ; yet all thoſe Things concurring, 13. "the 
| — ad pias long Time, the Increaſe of the Teſtator's Wealth, and the Prejudice 
. Ja. in d. Of ſuch as are to have the Adminiſtration of the Teſtators Goods, the 

L. ſaneims. Teſtament is not preſumed to be revoked e. And though the Teſta- 
As ld gy ob * ment be made in Time of Sickneſs and Peril of Death, when the Te- 
nes ator doth not hope for Life, and afterwards. he recover his Health 
* Alex. & Jaf. in d. yet is not the Teſtament revoked by ſuch Recovery”. Or albeit the 
L. fancimus. Maſe. Teſtator make his Teſtament by Reaſon of ſome great Journey, yet it 


Tract. de prob. concl. ; 441 . . Gi gg oe | | 
3 age 18. is not revoked by his Return. And though the Teſtator, after the 


e 1 L. 8 Making of the Teſtament, have a Child born, 1 ſuppoſe that the Te- 
de h . inſtit. 7 20 APA 75 6 1 | | 1 
nes ef 2 ſtament is not preſumed thereby to be revoked *; eſpecially if the Te- 


verb. teſta. revoca. ſtator did live a long Time after the Birth of the Child, and might 


— — 


tur, n. 48. have revoked the Teſtament, and did not. 
u Hoc ita ob defec- fo ame „ IST bes ne nin AT Doo 
tum patriz poteſtatis. L. quod dicitur. ff. de l. & poſthu. ..-.;* Mantic. de conject. ult. vol. lib. 12. tit. 2. in fin. 


quamvis inſpecta juris civilis diſpoſitione, contraria opinio approbatur. Graf.'$. legat. q. 67. Ripa in L. ſi unquam. C. 
de don. 42. Maſcar. de probac. concluſ. 1280. n. 153. quæ concluſio ampliatur & limitatur per Prat. Tract. reg. & 
fal. I. 2. reg. 466. fol. (mihi) 16. verb, legato. 5 9 TEND | 0 
On the (4) contrary, the Teſtament is ſometimes preſumed to be 

© revoked, and the Will of the Teſtator altered. One Caſe is, when 
he who is appointed Executor or Legatary, after the Making of the 
Teſtament, doth become Enemy to the Teſtator, or doth him ſome 


7 Auth, fi capt. C. great Injury 7. Another Caſe is, when the Teſtator, in Heat of An- 


de epiſ. & cler. Man- 


tic. de conject. ult. ger or Diſpleaſure conceived without juſt Cauſe againſt his Son, or 
vol. I. 12. tit. 1. n. Other Perſons to whom the Adminiſtration of his Goods were to be 
34 quod quicem m committed, if he had died Inteſtate, maketh his Teſtament in Favour 


legatis & fidei com. | : ; % , 
— nuda voluntare Of others, and afterwards (the Heat of his Diſpleaſure being extin- 


2 a, 2 guiſned) they be reconciled ; for by this Reconciliation the Teſtament 
C1110S aamt ur, - 
quam in her. inſtit. 18 


di X . & Maſc. erer Meeks: Je.” * * , 
de prob. cencl. 1280, farther diſpoſing of other Legacies ; for in this Caſe the Will of the 


n e Teſtator is preſumed to be revoked *, concerning any Benefit which 
1 Iaſtiu. the Perſon ſo hindering the Teſtator otherwiſe ought to have reaped, 


tum propter graviſf. The fourth Caſe is, when the Teſtator being extremely ſick, and a- 


ijnimicitias a ſe ortas : „ Sta $1” 11 E | EP Fog aer 
eee fraid to die, doth bequeath ſome Legacy ad pias paufas, 


Fung doth recover his Health; for there the Legacy is alſo preſumed to be 


- L, flium de inoff. revoked ©. It may ſeem ſtrange, that Legacies left to good and god- 


malie. Hir. Franc. ly Uſes ſhould be revoked, rather than other prophane Legacies; 
but I take the Reaſon to be, for that it is preſumed that the Teſtator 
de conject. ult. vol. did not intend to give Legacies to ſo good an Uſe in that Extremity, WR 
. f anon f. de but in caſe he ſhould die of that Sickneſs; and ſo not dying, the Le- 


in L. quicquid. de 
reg. jur. ff. Mantic, 


bis quibus ut indig. gacy is revoked “. 
Mantic. de conject. e 


ult. vol. I. 12. tit. 1. n. 24. Þ L. 2, ff. ſi quis alig. teſtari prohib. vide quæ inferius ſcripta ſunt, $. 18. * Bar. 4 
in rep. L. C. de ſacroſanct. Ecelel. n. 41. Repertor. Bertach. verb. teſta. revocatur. n. 47. 4 Bar. & Bertach. 


ubi ſupra, 


It is (5) a Queſtion appertaining to the Revocation of a 5 5 14 
ment not altogether free from Doubt, whether a Teſtament may be 


'Y revoke 


preſumed to be revoked *. The third Caſe is, when the 'Teſtator WM 
ut in L. 3. $. ult. & hath begun to make his Teſtament, but is hindered by the Executor, 
L. ex parte. ff. de a- that he cannot proceed as he would to the finiſhing the Teſtament, or 


— .  — he - 


V 


-0 


dts. ce end. * * A 4 ——— _ a _ 


— — 


How Teftaments become void. 


Part VII. 
revoked by a bare and naked Revocation, that 1s to ſay, whether the 
Teſtament be ſuſficiently revoked, when the Teſtator ſaith, I revoke 
my former Teſtament, or, 1 will that my former Teſtament be of no 
Force. = | | | 
Many Writers are of this Opinion, that the Teſtament is not re- 


voked by a bare Revocation before Witneſſes, unleſs the Teſtator 
had added unto his former Words, and ſaid, becauſe J zwill die 11- 


tefxare 0 
1 | | ff. de leg. 3. Alex. 


& alii im L. fancimus.'C. de teſta. quorum opinio multorum teſtimonio communis eſt. Dec. conſil. 582. Clar. 6. teſt. 
q. 91. Graff, 5. teſt. g. 84. Simo de Prætis de Interp. ult. vol. I. 4. fol. 226. 7 de ſucceſſ. crea. I. 2. f. 15. 
requiſit. 17. n. 62. ubi fic, Sicut (inquit) fi vas aureum, vel argenteum, vel luteum feceris, deinde juſſeris illud infec- 
tum fieri, non per hoc infectum fiet, niſi manus adhibeas, illudque fregeris ita quoque teſt. &c. Sed Bar. alia ra- 
tione nititur, quia viz. ex hac voluntate non poteſt adiri hæreditas. The 


© Bar. in L. ſi jure, 


Others are of a contrary Opinion, eſteeming that it is ſufficient to 
make a bare Revocation without any expreſs Mention of dying Inte- ; | 
ſtate . And this Opinion, in my Underſtanding, is more ſound and * Bald. in L. fanci- 


mus. C. de teſta. So- 


more reaſonable. For whiles the Teſtator will not have his Teſta- cin. jun. conſil. 1 . 
ment to ſtand, it followeth that it is his Will and Meaning to die In- afferens hane ſenten- 


teſtate 5, and ſo the next of Kin to be called to the Adminiſtration of zorn SS pr 


his Goods. Beſides, it ſeemeth abſurd and unreaſonable to maintain ritatibus confirma- 


a Teſtament, not only without a Man's Will, but even againſt: his am. Quinimo nar- 


£ -. . p | | : > way 
Will *; at leaſt within this Realm of Eng/and, where we do not ob- fenfato & rationabii 


ſerve the Solemnities of the Civil Law, this Opinion is to be pre- intelleQui quadrare, 
ferred ; for even by the Civil Law Legacies are taken away by a ſim- A gi out ay wg 
ple and naked Revocation *; and ſo be divers Teſtaments ; thoſe, I recedere. Cum quo 
mean, wherein thoſe Solemnities are not neceſſary ; as 'Teſtaments ad hom parent Maar 
pias cauſas *, or amongſt the Teſtators Children, or Military Te- „i. T4 0: 1. 
ſtaments ®. Wherefore as thoſe Teſtaments are reclaimed and made Idem vid. Pap. q. 
void by a bare, Revocation ; ſo ought our Teſtaments to be meaſured 200. & Barb. confil. 

. | b E , 60. vol. 2. & Raph. 
with the ſame Line, and to enjoy like Liberty, as well in the Diſſo- cyma in d. L. 6 * 


lution, as in the Conſtitution “. re, non dubitans pro- 


; ; nunciare conſidera- 
tionem Bartoli eſſe Truſſam. t Alex, conſil. 104. vol. 2. Meant. d. lib, 2. tit. 15. n. 22. 1 
ff. de alimen. leg. k Alex, poft Bald. d. conſil. 104. 1 Alex. eod. conſil. 104. m Vaſq. de ſucceſ. 
reſoluc. lib. 1. 5. 9. n. 7. u Conſulas Vaſq. d. n. 7. ubi teſta. militar. eam ob. cauſam nuda voluntate poſſe 


dilſolvi contendit, quia nuda voluntate poteſt conſtitui, per L. nihil tam naturale. de reg. jur. ff. Conſulas etiam de 
hac re Maſc. de probac. concl. 1282. n. 36. qui has diſſidentes op. diſtinctionis fœdere conciliare conatus eſt. 


A Revocation may be by Word only, without being expreſſed in * 2, is altered ly 
the Will or any other Writing; likewiſe Revocations may be by Act “ Sl. 29 Car. 2. 
and Operation of Law, as well as by Fact or any expreſs Terms. Sn 

A. ſeiſed of Black-acre and of White-acre in Fee expectant upon a 
Leaſe for Years of }hite-acre, maketh his Will in Writing, and after 
bis Will made covenanteth with D. to make a Feoflment of Black 
and J/hite Acre to the Uſe of himſelf for Life, and of C. his intend- 
ed Wife for Life; the Feoffment is executed in B/ack-acre, but not 
Iſhite-acre, nor was there any Attornment of the 'Tenants ; the Mar- 


riage taketh Effect, and 4. after dieth. Adjudged, that the Feoffment H. 38 Eliz. Rot. 


without any Execution, or Livery, or Attornment in White-acre was 3 8 
a Countermand of the Will for Nhite-acre. „ tol. 429. n. 599. 
If a Man faith that he will revoke his Will which he hath made, 


that is not any Revocation, without the Doing of ſome other Act). M. 38 & 39 El. 

5 hereof to another, B. R. per Fopham. 

If one ſaith that he will make a Feoffment thereof to > Roll. Abridg. the. De. 

that is no Revocation before it be done ; but if a Man deviſe Land viſe, P. | 
to another by his Will in Writing, and after deviſeth it to another by 


Parol, 


vol. lib. 12. tit. 15. 
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_— - ow Teſtaments become void. Part VII. 


TIES . 1 Hd 


; Parol, albeit that is void as a Will, yet it is a Revocation of the 
44 E. z. 33- 2 former. n 
3. 


q 5 2 
Dots oY all. tit. If a Teſtator alien the Land deviſed; and after repurchaſe the ſame, 
yet the Will is revoked as to the | 

One made his Will in Writing, and deviſed his Land to 4. and 


her Heirs ; afterwards being ſick and lying upon his Death-bed, (be- 


cauſe A. did not come to viſit him,) he afhrmed that A. ſhould not 


have any Part of his Lands or Goods; it was held by all the Court 
that it was not any Revocation .of his Will, being but by way of 
Diſcourſe, and not mentioning his Will; but the Revocation ought 
to be by expreſs Words, that he did revoke his Will, and that ſhe 
ſhould not have his Lands given unto her by his Will, or ſuch like 
Words, which might ſhew his Intent to make an expreſs Revocation 
r P. 4 Jac. B. R. thereof *. 35 f B 
N10. 2 Kir- If one make. his Will in Writing of Land, and afterwards u 
fl. Communication ſaith, that he hath made bis Will, but it ſhall not 
| ſtand; or, I will alter my Will; theſe Words are not any Revocation 
of the Will, for they are Words but zz futuro, and a Declaration 
what he intends to do; but if he faith, I do revoke it, and bear Wit- 
_ neſs thereof, he doth hereby declare his Purpoſe to revoke it in præ- 
IM. 16 Jac. B. R. ſænti, and it is then a Revocation *. ME, * 
ere 8 V- A Woman ſeiſed of Lands made her Will, and deviſed the fame to 
aunaders, part. g 5 . | | 
2. pl. 3. 487. B. and his Heirs; they after intermarry, and the Woman by Words 
| after Marriage revoketh the Will, and faith that her Husband ſhall 
not have the Land by her Will, and dies: Adjudged that the Huſ- 
t-M. 30 & 31 Fliz. band ſhould take nothing thereby od ene 7185; 


C. B. Anderſon's Cale, WE 
117. Coke tit. 4. fol. 61. Forſe and Houbling's Caſe. Gouldſ. 109. S. C. 


n 


One deviſed his Lands to his Siſter in Fee, and after made a Leaſe 


to her for ſix Years of the Lands, to commence after his Deceaſe, 
and delivered it to a Stranger to the Uſe of his Siſter ; which Stran- 
ger did not deliver it to her in the Teſtator's Life-time ; the refuſed, 
and claimed the Inheritance : Adjudged, becauſe the Deviſe and the 
Leaſe made to one and the ſame Perſon, beginning at the ſame Time, 


cannot ſtand together in one and the ſame Perſon, that it was a Coun- 


termand of the Deviſe ; but if the Leaſe had been made to any other 

than the Deviſee, they might ſtand together, and the Leaſe ſhould 

not have been a Revocation of the Will as to the Inheritance, but on- 

„M. a Jac. C. B. ly during the Term. l Om «gage es 
2 Eee If a Man poſſeſſed of a Term for forty Years deviſe the ſame to 
fol. 9. dis Wife, and after leaſe the ſame to another for twenty Years, and 
die; that Leaſe is not a Revocation of the whole Eſtate, but only 


during twenty Years, and the Wife ſhall have the Reſidue by the 


* T. 19 Jac. B. R. Deviſe *. 
Rot. 596. Hodghins 
verſus I hood, Crook part. 2. fol. 690. Cro. Car. 23. S. C. 


If a Man ſeiſed in Fee deviſe the ſame to J. . in Fee, and after- 
wards make a Leaſe thereof to J. D. for Years; this is no Revoca- 
„M. 38 Eliz. B. R. tion of the Fee, but only during Years 7. 7 


int. Mountague ard 


Jieſferies, Roll. Abridg. tit, Deviſe, tit. V. fol. 616. 


1 


If 


., , ” 7 E Te * 65-4 , 1 ; | 8 f 
part VII. Fe Teftaments become woill. 


If a Man hath a Leaſe for: Years, and diſpoſes of it by his Will, 
and afterwards; ſurrenders it up; and takes a new Leaſe, and dieth ; 
the Deviſee ſhall, not have this laſt Leaſe, becauſe it was a Revoca- 3 
tion of his Will *. | | & T. 36 Eliz. C. f. 

All theſe Caſes before - mentioned were adjudged long before the Cg Gosidt v0 
Statute 29 Car. 2. but by that Statute a conſiderable Alteration is 92. 
made in the Law as to this Matter; for now a Deviſe in Mritiug 
ſhall not be revoked otherzviſe than by ſome other Mill or Writing de- 
claring the ſame, or by burning, tearing, or cancelling the {ame by 
the Teftator, or in his Preſence, and by his Direction; but all De- 
eiſes ſhall remain good till altered or revoked by ſome other Mill or 
Mriting of the Teſtator, ſigned in the Preſence of three Witneſſes 
declaring the ſame. * BY 


- 6 , a bind. 2 . «4 "_ "oe 7 


A — 
» 


| 1 LA Sh AN. does not ſay, that 
theſe Witneſſes ſhall ſubſcribe their Names in his Preſence. 


The Teſtator made another Will before the Statute, and another, #: 2 Clerke, 
after, by which He revoked all former IWills ; and this laſt Will was? — 
atteſted by three Witneſſes in his Preſence ; but it was not ſigned by 
the Teſtator in their Preſence, which is an eſſential Circumſtance re- 
quired by the Statute to make a good Will, and likewiſe to make 
à good Revocation, which muſt be by a Will or Writing ſigned by 
the Teſtator in the Preſence of three Witneſſes declaring the fame ; it 
is true the laſt Part of that Clauſe which relates to Revocations is 
ſo; but the firſt Part of it is, that a Deor/e in Writing ſhall not be 
revoked otherwiſe than by ſome other Mill or Writing declaring the 
ſame ; which implies, that if there is ſuch a Writing, then it may be 
revoked, and here is ſuch a Writing; therefore it is a Revocation. 
another Will ſhe deviſed the ſame Lands to the ſame Perſon, but _— 8 
this laſt Will was not ſulſeribed by the Witneſſes in her Preſence 5 . 9. OO 
now though it was a ci becauſe not ſubſcribed by the three. 
Wimefles in her Preſence, yet it was inſiſted. that it was a good Re- 
cocarion of the firſt Will; but adjudged that it was not; it is true it 
was another IFriting, but not within the Meaning of the Statute, for 
i: muſt be a Wiitiug operating as a Mill, or a Mriting declaring hen 
Intention to revoke or make void the firſt Will; now though in this 
aud in Speke's Cale laſt mentioned both the laſt Wills were void; in 
the one Caſe becauſe the Teſtator did not ſubſcribe his Name in the 
Preſence of the Witneſſes, and in the other Caſe becauſe the Witneſ⸗ 
les did not ſubſcribe their Names in her Preſence ; yet in this they 
difter, (2/z.) in Speke's Caſe the Teſtratrix did not declare any Inten- 
tion to make the firſt Will void; but in Hoile's Caſe there was a 
plain Revocation of all former Wills, Gc. 1 8 

The Teſtator, by Will duly executed and atteſted, deviſed Lands 
to Truſtees to ſeveral Uſes. 3 3 | 

He afterwards made another Will of the ſame Lands to other 
Truſtees, but to the ſame Uſes; and in the laſt Will was a Clauſe re- 
voking all former Wills; but to this laſt Will the Witneſſes did not 
lubſcribe their Names in the Teſtator's Preſence. — 

The Queſtion was, Whether this laſt Will, which was admitted to 
be a void Will qu the Lands, ſhould yet be a good Revocation 
of the former Will. | cps 9 | 

It was held to be no Revocation ; and tho' the firſt Will was order- 
ed by the Teſtator to be, and in Fact was, cancelled accordingly ; * 

6 U 9 


* Noe; The Statute 


The Teſtatrix deviſed her Lands by one Will, and afterwards by Fee verſ. Speke, 


17 Ward 
4:1 ah 


Can. LAS cet 


all this being upon a Preſumption that the Jatter Will was IM 
duly executed, it was properly relievable under the — ery Hy 
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dent; vherefore the Heir was injoined, and the firſt Deviſce held ang | 5 


injoyed. 


It was ſaid by Sir Thomas Porpis, and not denied by any, That if - 
a Man, having two Duplicates of his Will, cancels one of theſe Du: Wl 


plicates with an Intention to deſtroy his Will ; that this is a good Re- 


vocation of the whole Will, and of both the Duplicates; and that this | : ; 


was Sir Edward Seymour's Caſe: Onyons verſus Tyrer, 1 Williams | ; 


343» | : RN | 3 5 
Hilton vetſus King, The Teſtator intending to revoke Part of his Will, directed theſe 
3 Lev, 86. Words to be ſubſcribed therein: . Me whoſe Names are ſubſiriveg 

do teftify that Edward King did on the Day of the Date bereof Wi 


publiſh and declare, that the ſeveral Clauſes and Deviſes in his 


Vill in Writing relating to his Daughter Diana ſhould ceaſe and le E 1 


v0id The Teſtator did not ſign it with his Name, but the Witneſſes | I 


did on the ſame Mill and Paper, when the Statute requires it ſhould | . | 


be by ſome other Mill or Mriting; yet this was inſiſted to be a good 


Revocation, becauſe the Teſtators Intent appeared in Writing to re- ; | 
voke, Cc. and his ſubſcribing his Name to the Mill it ſelf ſhall ſerve 


for the Whole; for it is not material whether it is put at the Top or 


Bottom of the Will, for the Word is not ſubſcribed but ſigned; ſo 3 | 


that if it is ned in any Place by the Teſtator it is ſufficient ; but | 


adjudged to the contrary, for the Revocatign as well as the Mill muſt ; | 


be ſigned by the Teflator. 


Sale verſus Freeland, A Settlement was made with a Power of Revocation by any Wri- 


2 Vent-359- ting publiſhed, Oc. in the Preſence of three Witneſſes ; afterwards 
the Teſtator by his Will reciting this Power, and publiſhed in the Pre- 


ſence of u Mitneſſes and no more, did revoke this Settlement; and 2 ! 


this was decreed a good Execution of his Power, for Equity ſhall 


relieve in this Circumſtance, becauſe the Owner of the Eſtate had WI 


fully declared his Intention; and wherever a Poder is reſerved for a a 


Man to diſpoſe his own Eſtate, it ſhall have a favourable Conſtruc- 7 f 


tion; but it ſhall be taken ſtrictly where it is to charge the Eſtate ol : 


Guy verſus Dorner, The Teſtator ſettled his Lands upon Robert Dormer and his Heirs, BY 


Raym. 295. but with a Power of Revocation by any Writing in expreſs Words de- 


claring his Intention to revoke it; and afterwards he deviſed the ſame 


Lands to his Nephew J/i/liam Dormer and his Heirs ; it was inſiſtec E | 


that this Will did not revoke the Deed, becauſe it was only an im- 
plicit Revocation, when by the Poꝛver reſerved it ought to be in ex- 


þ * preſs Fords ; but adjudged that where two Things cannot confiſt tc? 


were given to Robert, and by the Will to Milliam Dormer ; there- 
well executed. 

2 Salk. 592. J. $. afterwards he married and had ſeveral Children, and died 
that there being ſo great an Alteration both of his Circumſtances and 


that while in the ſame Mind. 8 
5 


A Man 


without making any other Will; it was decreed by the Delegarer, Wh 


likewiſe of his Eſtate, from the Making the Will to his Death, _ =. 
a Revocation might be preſumed, and that he did not continue al : 


gether, (as they cannot in this Cafe)" becauſe by the Deed the Lands L | 
fore the laſt muſt revoke the firſt, and by Conſequence the Power is 4 


Lagg verſus ugg, The Teſtator being a ſingle Man deviſed all his perſonal Eſtate to ; | 


——'Y 183 EY _» n —_ 0 _ 


Part VII. How Teſtaments become void. 


A Man made a Will, and appointed J. S. (who was no Relation) 


his Executor; afterwards he went beyond Seca, where he became Go- 
vernor of one of the Plantations, and fent over for an Engliſh Wo- 
man of, his Acquaintance whom he married and had Children by, and 
died without any actual Revocation of his Will; yet it was determin- 
ed, that this total Alteration of the Teſtator's Circumſtances was an 
implied Revocation: of the Will. 1 Williams 304. Pater credens 
filrum ſuum efſe mortuum alterum inſtituit hieredem; filio domi rede- 
unte, hujus Iuſtitutionis vis eſt nulla. Vide Cic. de Oratore, Can- 
tab. Ed. pag. 69, 102. & Dig. L. ult. de hæred. inſt. es 
7. $. being a Bachelor made his Will, and deviſed a Legacy of 
5004, to his Brother, and other Legacies to other Perſons, and de- 
viſed his real Eſtate to B/izabeth Cloſe and her Heirs, and afterwards 
intermarried with Eligabeth Cloſe and died, leaving her privement 
zſient of a Son, without making any Alteration in his Will. The 
Lord Keeper held, that Alteration of Circumſtances might be a Re- 
vocation of a Will of Lands as well as of a perſonal Eſtate, and that 


notwithſtanding the Statute of Frauds and Perjuries, which does not 


extend to an implied Revocation ; but no ſuch Alteration appears 
here, for no Injury is done any Perſon, and theſe are provided for 
whom the Teſtator was moſt bound to provide for; and thereupon 
the Decree of the Maſter of the Rolls, who held it a Revocation, 
was reverſed. Trin. 1702. Brown and T honiſor. 


The Teſtator made his Will; and his Brother Executor, and de- Hi linf's my: Wl 
1 Vern. 23. 0 
Anno 1681. | 


viſed to his ſaid Executor all his real and perſonal Eſtate, and four 
Years afterwards he married, and then by a Codicil made his Mife 
Executrix ; decreed that the perſonal Eſtate was intended to him as 
Executor, and not otherwiſe ; but by the Codicil the Executorſhip 
was revoked and given to another as Executrix ; and thereupon it 
was decreed for her. 


A voluntary Settlement was made by Deed with a Power of Re- Perz, verſus Wat: 
vocation, and by a Will the ſaid Deed was confirmed; afterwards the“ * Vern. 97. 


Party who made both the Settlement and the Will, borrowed Money 
of V. H. and mortgaged his Lands to ſecure the Repayment thereof 
with Intereſt; the Queſtion was, whether this Mortgage was a Revo- 


cation of the Will; and decreed that it was not, only pro tanto, (viz.) 5 1 
as to the Money borrowed on the Mortgage; it is true in * Law a Hal! verſus Dunch, Wl 
Mortgage in Fee is an implicit Revocation of the whole Will; but * Vern. 329. 


Equity will conſider the Intent of the Party which was only to bor- 


row Money to ſupply his preſent Occaſions, and not with any Deſign 


to revoke his Will abſolutely ; if this had been a Mortgage for Years, 
then certainly the Reverſion would have paſſed, which would have 
carried with it the Equity of Redemption, and ſo the Revocation 
would have been pro tanto only, and it is the ſame Thing in Equity 
where the Morrgagt is in Fee: The like Decree was made in the Caſe 
of + Thorn verſus T horn. 1 my PE 
Admiral Littlęton by Will deviſed to his Wife {1x Houſes in Bar 
of Dower; to his eldeſt Daughter one Moiety of his real and perſo- 
nal Eſtate, and to his youngeſt Daughter the other Motety. 
Afterwards, on the Marriage of his eldeſt Daughter with Sir Baru- 
bam Rider, he gave her 5000 J. in Money, and by Articles previous 
to the Marriage covenanted to ſettle one Moiety of his real Eſtate to 
the Uſe of himſelf for Life, Remainder to Sir Parubam and his in- 
tended Wife for their Lives, with Remainder to their range Cal 
8 ren 


# 


+ i Vern, $8, 1413 
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How Teſtaments become void. Part VII. 
dren in Tail, Remainder to Sir Barnbam in Fee; and alſo that he 
would ſtand poſſeſſed of one Moiety of ſuch perſonal Eſtate as he 
ſhould leave at his Death, (ſubje& to his Debts, and ſuch Legacies 
as ſhould amount to 5000 , in Truſt for Sir Barnbam and his in- 
tended Wife for their Lives, and afterwards to be paid to their youn- 
ger Children. | 

He afterwards made a Codicil to his Will, reciting that he had by 
Deed dated the ſame Day, purſuant to a Power, limited a Jointure of 
400 J. per Annum to his Wife for Life in Bar of Dower, and then 
gave his SHut h- Sea Stock, being about 3000 J. to his youngeſt Daugh- 
ter, and confirmed his former Will, ſubject to the aforeſaid Articles. 

It was held, that the Marriage-Articles, though but a Covenant 
and no Revocation of the Will at Law, yet being for a valuable Con- 
ſideration was in Equity fantamount to A Conveyance, and conſe- 


quently in Equity a Revocation as to a Moiety of the fix Houſes de- 


viſed to the Wife. That Sir Barnbam was intitled to one clear 
Moiety of the real Eſtate; as to the other Moiety, that the Wife 
ſhould have fix Houſes, Part thereof for her Life (in Licu of thoſe 
deviſed to her) and the ſame Moiety ſubje& to the Wife's Eſtate for 


Life in the ſix Houſes, ſhould be divided into two Moieties, one 


Moiety thereof to go to the elder Davghter, , the other to the 


younger. 


It was urged, that the Admiral and his Wife had joined in a Mort- 


— 


gage of the Eſtate by Leaſe, and Releaſe, and Fine, and that this 


was a Revocation of the Will. 


this Court to a Conveyance, they muſt conſ-quently be an equitable 


Smartle v. Scboller, 
2 Vent. 366. 


FT. Jones 98. 8. P. 


2 Lev. 207. S. P. 


Ehberry's Caſe, 

2 Vent. 342. 

2 Chanc. Rep. 155. 
S. C. 


* Godb. 181. S. P. 


2 Vent. 347. 


Lord Chancellor: It can only be a Revocation pro tanto. Rider 
verſus Mager, 2 Williams 328. 5 


Though a Covenant, or Articles alone do not at Law revoke a 
Will, yet if entered into for a valuable Conſideration, amounting in 


Revocation of a Will, or of any Writing in Nature thereof. A Wo- 


man's Marriage is a Revocation of her Will. Cotter verſus Layer, 


2 Williams 623. ” 
So where the Teſtator deviſed a Sum of Money to T. S. 70 be 
paid at the Age of Twenty-one, or Day of Marriage, and the Ne- 
atee died before that Time, and unmarried ; in ſuch Caſe his Admi- 
niſtrator ſhall have it, for the Reaſon before-mentioned, (=.) be- 
cauſe T. S. had a preſent Intereſt veſted, though the Payment was ap- 
pointed at a Day to come; beſides this is a Charge on the perſonal 
Eſtate; and if it ſhould be diſcharged by this Accident, it would be 
for the Benefit of the Adminiſtrator, which was never intended by 
the Teſtator. 
But if the Teſtator had deviſed the Money to T. 8. at the Age of 
Twenty-one Nears, or Day of Marriage, and the Legatee had died 


before Twenty-one and unmarried ; in tuch Caſe it is a lapfed Lega- 


cy, and ſo it would have been if the Deviſe had been to her * 22her 
ſhe comes to the Age of Twenty-one, and ſhe dies before. 

Soathere the Teſtator deviſed 100 J. to T. S. at the Age of Teren- 
7y-one Tears; and if he die before he ſhall attain that Age, then to 
I. N. and E. E. and the Survivor of them, who both died in the 
Life-time of T. S. and before he was of Age; and then T. F. died 
under Age: Adjudged, that the Adminiſtrator of E. &. who ſurvived 
V. N. ſhould have this Legacy, though his Inteſtate died before the 
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A Legacy was deviſed to T. &. and his Aſſigns, and the Legatee 

died before Payment: Adjudged, that his Adminiſtrator ſhall have 

it, becauſe the Duty remains, it not being limited to the Perſon of 

the Legatce alone. | 

A Portion was deviſed to an Infant with Intereſt, but not to be Collins v. Meal, 

aid till the Child come to the Age of twenty-one Years, or was mar- * Vern. 462. & 
tied; the Infant dies under twenty-one and unmarried ; the Portion 

was decreed to the Adminiſtrator of the Infant. 


6. XVI. Of cancelling the Teſtament. 


1. 4 Man's Mind is known as well by Deeds as by Words. 

2. Of the Efett of cancelling Teſtaments. E 

3. Whether a nuncupative Teſtament hſe his Force by cancelling 
the Writing. 5 | 

4. Dicers Caſes wherein the Teſtament is not hurt by Cancellation. 

5. If it be unknown who did cancel the ſame, to whom is the 
[ame to be atiributed. 


Nother of the Mears whereby the Teſtament, which was good 

at the Beginning, is afterwards made void, is the Cancelling or 
Cutting of the Teſtament*. For the (1) Will and Meaning of a « Cancel. eſt in mo- 
Man is no leſs ſhewed by his Deeds than by his Words“; and there- dum crucis expun- 
fore (2) he that cancelleth or defaceth his Teſtament, is thereby ET 4. 44 13 — 
thought to have this Will and Meaning, to take away the Force and ff. de his quæ teſt. de 


Virtue thereof. Which Will in this reſpect ought to be obſerved J. Spieg. Lexic. vet. 


cancellare. 


for a Law, and ſo the Teſtament cancelled and defaced is to be ad- » Minſing. in g. ex 

| judged void ** 5 | eo. Inſt. quib. mod, 

| | | | | | | 5 teſta. infir. Vaſq. de 

ſucceſſ. crea. I. 2. req. 17. n. 62. e L. 1. & L. proxime. ff. de his quæ teſt. del. & DD. ibi Vaſ. de ſucceſ. 

crea. F. 15. requiſ. 17. n. 60, 61, &c. 4 Intellige ope exceptionis, non ipſo jur. gloſſ. in L. ff. de his que teſt, 
del. quz op. eſt com. Graff. Theſaur. com. op. q. 85. n. 1. ; 


And that this Cancelling or Defacing of the Teſtament being ob- 
jected * doth deſtroy the Force thereof, is ſuppoſed to be extended * Alias ipſo jur. non 
to thoſe Teſtaments nuncupative which afterwards be reduced to V4 9: glol. com- 
Writing *; ſo that (3) if a Man firſt make his Teſtament by Word e: Paul. de Cats 11 
of Mouth, then cauſeth the ſame to be written, and afterwards doth L. fin. ff. de his q. 
E villingly cancel or cut the ſame Writing, or otherwiſe deface it, ** del. 


that then ſuch Teſtament is void, as if it had been written at the 


Beginning . Neither doth it profit to prove the ſame by Witneſs"; . zat conf 2 vol 1. 


for although the Inſtrument or Writing do not appertain to the Sub- n. 29. Graf. Thef. 


ſtance of the Teſtament ; yet by the Cancelling thereof the Teſta- n 


tor is preſumed to have repented of the making thereof, and to have & veriorem & hu- 


reclaimed or revoked the ſame i. Furthermore, albeit there appear no maniorem-refert : & 
wc etiam ſententia 


Hope; yet by cancelling the Teſtament the Whole ſhall be void k, 25, requif 17. n. 61, 
| 2. quicquid in con- 


and the Teſtator is preſumed to have done it in their Favour who trarium © Rat. Jul. 

vel. Minſing. in 5. 
75 inſt. quib. mod. teſt. infir. vel ante eos Bald. in d. L. fin. vel poſt eos Maſc. de prob. concluſ. 1282. n. 31. 
Vaſq. d. requiſit. 17. n. 63. i Vaſq. & Graſſ. ubi ſupra. * Vaſq. de ſucceſſ. reſoluc. I. 1. $. 4. in prin. Doct. 


dus teſt, del. Mantic. de conject. ult. vol. I. 12. tit. 1. n. 31. Clar. $. teſt, q. 93. Graſſ. 9. teſt. q. 85. 
OT SO. | The 


co 


Cauſe of Unworthineſs either in the Executor, or any other Lega- 4c; um Vag. de 
tary, whereby the Teſtator might be moved to diſappoint them of their ſucc. crea. 1. 2. J. 


are to have the Adminiſtration of his Goods after he dieth Inteſtate l. Clar. 5. teſt. q. 93. 


* 
adit * 
— 


in L. cancel. & in L. proxime. ff. de his que teſt. del. I Dyn. & DD. communiter, in L, noſtram. ff. de his 
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How Teſtaments become void. * Raw VII. 2 


The Cafes (4) wherein this former Concluſion, ais. that by 3 
celling or defacing the Teſtament, the ſame is void, doth fal, a 
theſe. — CE 2 
The firſt is, where the "Teſtament was cancelled by the Teſtator Ml 
ard. 7 - himſelf unadviſedly, or by ſome other Perſon without the Teſta. 
L. 1. 6. fed conf. tors Conſent, or by ſome other Caſualty “. _ ﬀ 
#. de his que teſt, | FEA | | 
del. Bar. in L. fi jur. de leg, 3. Angel. Are. & Minſing. in F. ex eo. Inſt. quibus mod. teſt, infir. 


The ſecond Caſe, when the Teſtator, after he hath wittingly ang MW 
willingly pulled away the Seals, doth ſeal the fame again . K_ 
The third Caſe is, when the whole Teſtament js not cancelled or 
defaced, but fome Part thereof only raſed, blotted or put out; fo. AY 
1 5 e other Parts of the Teſtament do remain firm and ſafe e as ther 
Made, 3 0 were before, although the Deletion were in the chief Part of the Te- 


vol. I. 12. tit. 1. n. ſtament, namely the Aſſignation of the Executor P, ? 
31. in fin. | 


> Wel. in d. tit. de his quæ in teſt. del. f. Mantic. ubi ſupra. 


„L. fi teſt. ff. qui 
teſt, fac. poſſ. 


The fourth Cafe is, when there be ſeveral Papers or Writings of Ml 

1 one 'Tenour, each of them containing the whole Teſtament; the De- 

4 L. plurib. ff. de ; 7 : 5 = 
huis quæ in teſt. del. facing or Cancelling of ſome of them doth not hurt the Teſtament*, Wi 
Aa. . plurib. & ibi unlefs it be proved that the Teſtators Mind was contrary *. © 


TO The fifth Caſe is, when the Teſtament is loſt, either in the Life- | 
0 time of the Teſtator, or after; for ſo much as may be proved by 

J. 1. 5. ſed conful. Witneſſes 1s ſtill in Force. n 

ff. de his quæ in teſt. : 


del. cum gloſſ. ibid. De prob. teſt. originali amiſſo. vid. Simo de Prætis de interp. ult. vol. 1. 1. fol. 204. n. 82. 


What if (5) the Teſtament be found cancelled and defaced, but it 

: is not known who did it? To whom is this Act of Cancelling or De- 
facing the Teſtament to be attributed? To the Teſtator which made 

it; or to ſome other, which . otherwiſe peradventure might be hin- 

al. confil. 2.1.2. Tt ſeemeth not to be reputed the Act of the Teſtator*; for Mu- 
. e ul. f. de tation or Change of the Mind is not be preſumed *; eſpecially Wn 
* Supr. 1. par. F. 3. after a Man hath done a Thing with ſuch Deliberation and Reſolu- 
| yerd, ſent. & hac b. tion wherewith Teſtaments commonly are made and finiſhed *, 1 
a parte ſuperius pau- fo 3 3 

V, viz. f. 123. On the contrary, it ſeemeth that it ought not to be accounted the 
7 Jo. Faber in 6. ex Act of any other“; for that were to preſume Fraud and Deceit in 


eo. Juſt. quib. mod. Men; which ought not to be preſumed, unleſs it be proved*. 
teſt. infir. Peckius de | 
teſt. conjug. I. 1. c. 46. n. 1. z L. dolum. C. de dolo. 


In this Controverſy therefore I ſuppoſe, that the Perſon in whoſe Wi 

Cuſtody the Teſtament is found ſo cancelled or defaced is to be ad- 

5 | 2 MF. 

2 DD. in L. ſi unus. judged to have done the Act, whether it be the Teſtator or another*. | AX 
C. de teſt. Mantic. a . | | : 

de conject. ult. vol. I. 12. tit. 1. n. 30. Hyer. Pantiſh. q. n. 17. fol. 486. 


And if it be ſo that the Teſtament were kept in ſuch a Place, as Wa 
not only the Teſtator but others might have Acceſs unto it; in — £1 
| Caſe the Arguments and Circumſtances of the Fact being equal an 
| indifferent, the Cancelling or Defacing of the Teſtament 1s rather 
Za de confi. 2. to be aſcribed to the Teſtator than to others v; who is alſo preſumed 


I N e 1. to have done the ſame wittingly and willingly *; ſaving in Lega- G | 
ſtit. quib. mod. teft. I cies 


infir. Menoch. de | | | ; N 
præſump. I. 4. Præſ. 165. n. 14. Paul. de Caſtr. in L. 1. 5. fed conf, ff. de his quæ in teſt. del. 


part VII. How Teſtaments become void. 539 


cies of Freedom, or ad pias cauſas; which being blotted or put 
forth by the Teſtator, it is not preſumed to have been done willing- ' © 
ly *. But when the Argument and Circumſtances be unequal, and . 

+ 7 f 7 4 Paul. de Caſtr. in 
the greater Preſumptions that it ſhould be the Act of another ra- 4. 5. Tiraquel. de 
ther than of the Teſtator, it is to be adjudged accordingly *; for Pi* <auk, privileg 

. . 10. anrmic. de - 

the fewer and weaker Preſumptions give Place to the more and ject. ult. vol. I. 12. 

ſtronger 1 | | | | ; 55 | - ut. 2, U. 8. 5 

: | 5 © Za. conſ. 1. n. 15, 

16, 17, 18, Ke. * C. afferte mihi glad. de præſump. extr. Mant. de conject. ult. vol. I. 12. tit. 17. & 
Zaſ. ubi ſupr. | | | * 


K. XVII. Of the Alteration of the state of the 
; Teſtator. 


i. What Manner of Alteration of the State of the Teftator doth 
make void his Teſtament. 7 
2. Two Times wherein the Teftator muſt have Power to make a 


Teftament. 


HE Alteration (1) of the State of the Teſtator is alſo a Mean 
1 whereby the Teſtament which was good at the Beginning 
doth after become void s. The which Alteration may happen divers , , 4 3 
h . : ; | $. Alio. Inſt. qui- 
Ways; but eſpecially when the Teſtator is convicted or condemned bus modis teſt. infir. 
of ſuch a Crime, after the Making of his Teſtament, for the which * has ns & 
the Law depriveth him of this Power and Ability of making a Te- gon in d. C. atio 
. | | gloſſ. in d. 5. alio. 
ſtament *. | | | Item voluntarie, & 


invite. Minſing. in 5. 
non tamen. Inſtit. eod. tit. i d. F. alio, & ibi gloſſ. & DD. 


| What Manner of Crimes they be whereby the State of the Teſta- 

tor is ſo altered, that thereby he is made inteſtable, is above ex- _. 

prelled '; to wit, Hereſy, Apoſtacy, Treaſon, Felony, -Sodomy, In- 1 De quibus figillat: 
celt, manifeſt Uſury, and ſuch like; whereunto I might alſo add ſupra part. 2. & part. 
Captivity”; not for that Captivity is a Crime, but for that. it hath L qui apud 
the ſame Effect. with thoſe Crimes to overtkrow the Teſtament. hoſtes. ff. de teſt. ſu- 
But if the Captive recover his former Liberty, then the Teſtament P PT 2. * . 


made before the Captivity recovers his former Force”. And if he 5. Non tamen inſt. 
N quib. mod. teſt. infir, 


that is convicted or attainted of Treaſon or Felony obtain the 
Prince's Pardon, with Reſtitution to his former State, then the 
Teſtament made before ſuch his Conviction is likewiſe revived and LA quis 5. quaten. 
i ; ; ff. de injuſt. teſtam. 
reſtored*; and in both Cafes the Teſtament is good, without any » Quod verum qui- 
new Confirmation or Declaration? Howbejt in this they differ; dem eſſe in Finn | 
for the Teſtament of the Perſon which recovereth his former Li- gow in votuntarta, 
berty is good even from the Beginning, as if he had never been in Minſ. & Platea in 
Captivity 1; but his Teſtament whoſe Crime is pardoned, and himſelf 5 _ ee 
. . . . 1 . raſſ. 'T hel. com. 
reſtored, is of Force only from the Time of Reſtitution *. Again, op. l. teſt. q. 25. 
if the Pardon do only import a Remiſſion of the Penalty, without * Jo. Platea in d. $. 
Reſtitution of his former Eſtate, then the Teſtament before made 2 Mining. in d. f. 
doth ſtill remain void *. . . non tamen. 
And here note, (2) That there be two Times wherein it is neceſ- 
lary that there be in the Perſon of the Teſtator Ability to make a 
Will. The one is, the Time of the Making of the Teſtament, when 
it receiveth his Subſtance or Being; the other is, the Time of the 


Death 


DE „96 — — Te — . — — rpg 
* mins * . - 6 aarRnd: ͤ„ as m— __ — - — 8 ů — — — — ——Q—— — - 

ä — — — — — 72 r — 0 - — - 3 — — — — — — — — ans — — — — — 
. d — — mare — —— cr = — * 


— ů ——— — —_ __———_ 
—————— —— —— — — —O 
pon gt 3 PEEL — — 
— 
” T AC? 
2 n 
1 2 5 


- 
3 
— — 

— 


— 
. 
..... 
ISO 


— 


— 


— — — — 
— — — — —̃ — — 
— — — 2 — — ——— — 
- = 5 —. Py II A oa bo ae > 
2.6 r „ py weed xv Br IS I ot 
— > th eB ng Wchrenoe eng Ro Cn — 
1 PUT A =. * — e 
1 r IR — 1= os — FA — 
— — — 2 
— - — — . a 7 — — 2 — 
. — . ̃ — x A l 4 — — Moy Ns 8 
— ä —— — — . |» Ws —— 
dns Ig — — — — — _ 
— aeaa as ——— —— „ — ——— 0 * 


S 


ra ar — 


— 
. 
= — — 

= 


— — — * 
2 = at es wy 0-4 ee Ee 
E a — — — — 
Arr. 
— — 


© gu 


1 


8 8 * vx: N e c N 
W 1.3 8 


How Teftaments become void. Part VII. 


5 d. 5. ws : c the Th: a t 3 
* 4 wn de ben. Death of the 'Teſtator *, when it receiveth his Strength and ER 


— 


infr. 6. 19. Porc. in the De th tator, it skilleth not | S 2 
** ROY N hx Death of the Teſtator, it skilleth not whether the Teſtator have 


de her. qual. & dif- any ſuch Power or not?.) And therefore if any Perſon being at- 


>, tainted of ſome Crime, do whilſt he is inteſtable make his TUuta. 
y d. $. non tamen. ment, and afterwards obtain a full Pardon, with full Reſtitution, the 


e Teſtament nevertheleſs is void, becauſe of the original Defe&*, © 


* Aretin. in d. $. non tamen. Sim. de Præt. de interp. ult. vol. I. 1. fol. 146. n. 56. 24 e a1 


s 


b. XVIII. Of forbidding or hindring the Tefiator 10 
make another Teſtament, 


1. The former Teſtament is. zoid, where the Teſtator is forbid- 
den to alter the ſame, or to make a new Teſtament. ** © 
2. Divers Extenſious of this foreſaid Concluſion. 


. * 


ſtator. | 
4. Of difturbing the Teftator by making a_Noiſe. 
F. Of immod:ſt Perſwaſions. n 5 
6. nne this Prohibition be proved by the Aſertion of the 
eſt aror. | | : „ 
7. Divers Limitations of the firſt Concluſion, viz. that the Te- 
ſtament is overthrown, where the Teftator is hindred in atter- 
ing the ſame. ** at: i eee 
8. Of diſturbiug the Teſtator ith Noiſe and Weeping. * 
9. Whether the Prohibition of one be prejudicial to others. 


Mongſt many other Means whereby the Teſtament, which was 
good at the Beginning, is afterwards made void, this is one not 

to be omitted, (ſeeing it is ſo often practiſed,) namely, when (1) 
the Teſtator, intending to alter the Teſtament before made, or to 
make a new. Teſtament, is forbidden or croſled, fo that he cannot 


* Tit. ſi quis ali- Or dare not do as he intended*, By this Prohibition and Manner 
quem teſt. prohib. ff. 


& C. of crooked Dealing, the Teſtament which ſhould have been altered 


L. 1. & 2. ff. fi is made void b. | 

quis aliquem teſt. : | 1 
prohib. Boſf. Tra, de var. crim. tit. de his qui aliq. teſtar. prohib. Menoc. de arb. Jud. queſt. caſ. 395. Soc. 
Jun, conſil. 148. vol. 2. qui omnes locupletiſſime ſcripſerunt de hac re. Eos igitur vid. velim. 


The Reaſon is, becauſe as thoſe Teſtaments are not ſound at the 
gh ead. par. 5. Beginning which are made by Fear or Fraud“: So that Teſtament 
9 which for Fear or by Fraud the Teſtator dare not or cannot alter, 

| is from henceforth infected with the ſame Diſeaſe, and ſo from 

. ©. . .  . henceforth to be eſteemed of no more Force or Efficacy than thele 
Wel. in tit. ſi quis 3 | Ny 1 | I ATI II 8 1 
aliq. &c. ff. n. 1. other .. a | ag nnn 
| This Concluſion, (2) that the Teſtament doth become void when 
the Teſtator is prohibited to alter the ſame, doth” proceed not only 

| when the Teſtator himſelf is: prohibited or put in Fear; but alſo (3) 

* Bar. in L. fn. ffi hen the Notary or Witneſſes be letted or ſtopped, - that they cannot 
quis aliq. teſt. pro- | OR hat doth not it. is ſaid 
kib. Boſ. in d. tit. have Acceſs unto the Teſtator* ; For he that doth not permit, 15 ale 
de his qui prohib. to prohibit f And therefore if the Wife being made Executrix, or 


2 ha Par. con. any other Perſon benefitted by the Teſtament, underſtanding. = 
f Par. conſ. n. 13 1 | | EE. 


| ey WL | ca · 
ſecundum Tab. Cy. (As for the Time betwixt the making of the Teſtament and 


3. Of hindring the Notary or Witneſſes to have Acceſs to the Te- 
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the Teſtator is about to alter his Will, will not ſuffer his Friends to 
come unto him, pretending peradventure that he is faſt aſleep, or in 
2 Slumber, or the Phyſician gave in Charge that none ſhould come | 
to him *, or pretending ſome other Excuſe, or elſe (all Excuſes ſet : Peck. tract. de teſt. 
apart) do for Charity's Sake ſhut them forth of the Doors *: In theſe 298: c. 13. 


h Ut eſt apud Ter. 


Caſes the Teſtament is void, in Deteſtation of ſuch odious Shifts and pre amore excluſit 

practices. . | eum ſoras. 
Secondly, this Concluſion hath Place, if (4) after the Coming of ius abi ſupra. 

the Notary or Witneſſes, and Preparation of all Things neceſſary for | 

the Alteration of the former Teſtament, ſome Perſon, of Intent and 

Purpoſe to hinder the Altering of the ſame Will, doth make a Noiſe, 

and keeping ſuch a Stir, exclaiming and quarrelling with ſuch as ſeek 

to have the Teſtament altered, that the Teſtator being therewith 

diturbed and offended, did not then alter his Will, and ſhortly after 

ded -[>i1pn3; 75 ; | r Anch. conſil. 347. 
Thirdly, (5) this Concluſion hath Place not only where the Teſta- no, de 2 

tor is prohibited by Threatnings, or hindered by Fraud, but alſo when 30. OP, 

he is overcome with importunate Requeſts, and fraudulent Perſwaſi- | 


ons, not to alter his former Teſtament l. 1 Aflick. decif. 697 

. . g i | 3 a N. 7 Menoc. d. cal» 
395. n. * huc pertinet quod ſcripſerunt Inno. in c. petitio. de jurejur. ext. & Rebuff. tract. de reſeript. tom. 2. 
are. 2. Slol. 3» ; — | , | * i 8 | ; ET. * „ 


- 


Fourthly, (6) this Concluſion doth proceed, albeit there be no 

ſtronger Proof of Violence or Impediment offered to the Teſtator in | 
this Caſe, than the Aſſertion of the Teſtator himſelf ®. m Par, ant 66. 
Ca tld | | n. 119. vol. 3. Soc. 


Jun. conſil. 148. n. 14. Men. d. caſ. 395. n. 40. 


In theſe Caſes following (7) the former Concluſion doth not pro- 
ceed. The firſt Caſe is, when the Teſtator had no Purpoſe to alter 
his Teſtament: For if any do forbid the Teſtator to alter his Teſta- - 
ment, when the Teſtator hath not any Purpoſe to alter the ſame; 
this Prohibition doth not hurt the Force of the Teſtament already 


made. The ſecond Caſe is, when the Fear which is uſed in the = x, 1. fr. ſi quis a- - 


Prohibition is vain, or but light, ſuch (I mean) as cannot move a con- lig 3 L. _ 
N 1 pu 3 > & we i. nn. - 
ſtant Perſon . The third Caſe is, when the Teſtator is prohibited, ne. d at os, ui 


but not at that preſent Time when he intended to alter his former 32. & eſt <jus op. 


Teſtament; for ſuch Prohibition is not hurtful . The fourth Caſe, quod duo ſunt Pro- 


band. viz. voluntas' 


being like to the former, is, when the Teſtator, after the Prohibition, mutandi teſt. & pro- 
might very well at ſundry Times have altered his Teſtament, and did x . prog 
not à: For in not altering the Teſtament when he might, he ſeemeth 1 67 % 
to allow it and confirm it . The fifth Caſe is, when the Teſtator is 41. vol. 3. Menoc. 


not compelled by Fear, nor circumvented by Fraud, but induced with d. cal 395: n. 32. & 


quz nos dixim. ſup. 


lattering Speeches void of Deceit, ſuch as may become an "honeſt ead. par. 6. 2. 
Wife or faithful Friend,) not to alter his Teſtament**. The ſixth v Soc. ſen. conſ. 195, 


Cafe is, when (8) all Things neceſſary for the Alteration of a Teſta- 199,000 yur gu 


ment being prepared, the Executor or Legatary, or other Perſon, Par. conſ. 67. n. 33. 


. . . . ; | ha he Cans vol. 3. Menoch. d. 
with his Noiſe or Weeping, doth ſo diſturb the Teſtator, that „ 


not alter his Teſtament: Not of Purpoſe to hinder ſuch Alteration ; q jc! de his qui pro- 
but being moved with Compaſſion, to ſce the Teſtator grievoully af- hib. & n. 2. in fn. 


. . £ . . : . Mar. Soc. con- 
lited with Sickneſs, or being ſtricken with an unfeigned Sorrow, -* rot gray d 


through Fear of the Teſtator's Death, or otherwiſe overcome with par. conf. 67. n. 63. 
| | | 6 V | an vol. 3. Men. d. cal. 


W : 395. N. 25. | 
" Maſc. de probac. concl. 1280. n. 54. Mant. de conject. ult. vol. I. 12. tit. 1. n. 12. Pet. tract. L. ff. de teſt. mil. 


quod tamen ſerio conſidetandum eſt, ut per Mant. ubi ſupr. & Peck. tract. de teſt. conjug. 1. 1. c. Lis * Menoc, 
d. cal. 395. u. 42. Per L. ult, ff. fi quis aliq. teſt. prohib. | 
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an honeſt or kind Care or Grief, and not able to ſu 
of this vehement Paſſion, doth burſt into Tears, and fo with Noiſe of 
his Lamentations doth diſturb the Teſtator, that he canrot proceed in 
the Alteration of his Will, In this Caſe the former Teſtament is not 
made fruſtrate by ſuch Diſturbance, albeit after. that the Teſtator ne- 


t Par. conſil. 67. vol. ver had the like Opportunity of altering his Teſtament . Howbeit the A 


A Judge muſt be very wary, and learn by the Circumſtances of the 


2. n. 33. verb. nam Fact, whether this Noiſe and Exclamation be of Policy, or of Sim- 8 


dum primo, &. plicity . The ſeventh Caſe is, when (2) the Executor or Legatary 


Mlenoch. d. cal. goth forbid or hinder the Teſtator to alter his Teſtament. In which 4 


395. n. 39. Caſe the former Teſtament is void only in Prejudice of that Perſon 
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which doth prohibit or hinder the Teſtator to alter the ſame, but not | 


= L. 2. fi quis aliq. in Prejudice of another not conſenting thereunto *: Much leſs doth 
2 the Prohibition of that Purpoſe by him who is to reap no Benefit by 
18 the Teſtament, hurt thoſe Executors which otherwiſe ſhould be Ad- 
Meno. 8 miniſtrators in Caſe the Party died Inteſtate ; unleſs it doth appear 
34 BE is that the Teſtator would have changed his whole Teſtament, and 
teſt, As ff. n. 11. have appointed new Executors ; for then this Prohibition maketh void 
N his whole Teſtament, like as if the Teſtator had been compelled to 
„Bar. in d. L. ult. make the ſame at the firſt *,_ 


* 5 5 . 


Menoe. d. cal- 395- There is much ado in the Civil Law about this Queſtion, who 
vol. 4 (nt ought to have the Teſtator's Goods, when he is compelled to make 


his Teſtament, or hindered that he cannot revoke his Teſtament, the 


Prince, or the Heirs of the dead Perſon. But with us, if any die In- 


teſtate, the Adminiſtration of his Goods is to be committed to the Wi- 
dow, or next of Kin, and doth not go to the Prince, though the Exe- 
cutor or Legatary be unworthy. | 


6. XIX. When he that is made Executor cannot or 
will not be Executor. 


1. Though the Executor be incapable, the 7 are ſtill due. 
2. The Executor ought to be capable of the Executorſhip at three 
federal Times. 3 1 
3. It is ſufficient for the Legatary, if he be capable of the Lega- 
cy at the Teſtator Death. 
4. What if the Diſpoſition be conditional. 


| | A (1) where he that is named Executor in the Teſtament 

I either cannot or will not be Executor, by the Laws of this 

Realm the Legacies bequeathed in the ſame Will are {till due, and 

| to be paid by ſuch as ſhall have the Adminiſtration of the Goods of 
2 ng the Deceaſed *: In which Caſe the Will is to be annexed to the Let- 
jure hujus regni nam ters of Adminiſtration (as heretofore I have declared :) Yet by Rea- 
ſecus eſt jure civili, ſon of the Incapacity or Refuſal of the Executor, ſuch Diſpoſition is 
op hag gr thereby deprived both of the Name and Nature of a 'Teſtament *; 


juſto teſtim. I. fidei and ſo, the Party is ſaid to die Inteſtate. 

commiſſum. deleg.1. 8. 8 | | — __ — —— 
L. imperator. * 2. ff. licet hoc non fit indiſtincte verum, ut per Vigelii method. juris civil. a quo tradita 7 2 
gula cum plurimis Iimitationibus & ſublimitac. I. 12. c. 9. b Supra, part. 1. 9. 6. n. 6. c Inſtit. tit. 
her. quæ ab inteſtat. def. in princ. Brook ubi ſupra. | 


I ſhall not need to repeat here particularly, by what Means the 


Executor may become incapable of the Executorſnip. ny 
12 1 | as 


Ms 
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This one Thing I thought good to note in this Place, that by the 
Civil Law, (2) he which is named Executor muſt be capable of the 
Executorſhip at three ſeveral Times . Firſt, at the Making of the * 6. in extraneis. In- 
Teſtament ; for then it taketh his Subſtance or Being ©. Secondly, at ro prog =_ * 
the Time of the Death of the Teſtator; for then the Teſtament re- pra part. 5. $. 1 2 
ceiveth his Strength and Confirmation . Thirdly, at the Time of du in illo f. adno- 
the Probation of the Will, and undertaking the Executorſhip ; for « Chrit. porcus 1 
then the Teſtament entereth to his Effect and Execution . Howbeit d. 6. in extraneis. 
it is (3) ſufficient in a Legatary, if he be capable of the Legacy or (dem Porens in cod. 
Deviſe at the Time of the Death of the Teſtator *; unleſs the Deviſe # Idem ibid. quam- 
be not pure and ſimple, but conditional: For in conditional Diſpoſi- vis Jaſ. hiſoe rationi- 
tions both the Executor and alſo the Legatary muſt be capable at the St“ ls of = 
Time of the Performance or Exiſtence of the Condition i. As for lias meliores 3 
any other Time, whether it be betwixt the Making of the Will and but e funda- 
the Teſtator's Death, or betwixt his Death and the Probation of the agg mages" at a4 
Will, it skilleth not: For though the Executor be then incapable, it Chriſt. Porcum in 
hurteth not *; eſpecially if (4) the Diſpoſition be conditional: For SF. + A 


then it is not required in the Executor (much leſs in the Legatary) num. $. 1. ff. de he: 


that he be capable at another Time, ſaving only at the Time of Exi- 4 inſtit. in fin. Pec- | 


-, . kius TraR. de a 

ſtence or Performance of the. Condition, no not at the Making of the conjug. 1. n Ro 

5 8 x 1 . o 

Will, or Death of the Teſtator *. n. 5, Graſ. Theſ. 

| | Woes, | com. ep. 9. Inſtitu- 

tio. q. 28. n. 4. i Bar. Graff, & Peckius ubi ſupra. E 6. in extraneis. Inſtit. de hæred. qual. & dif- 
ferentia. ! Alex. in L. 2. ff. de vulg. & pub. ſup. n. 11. Grafl. d. 5. Inſtitutio. q. 28. n. 3. que op. com. 


elt, licet non deſint qui contrariam teneant. 


If the Executor do refuſe to undergo the Burthen or Office of an 
Executor, then he loſeth whatſoever Legacy is left unto him in the Þ Bar. & Sichard. in 
1 . e of? | L. fi legatarius. C. 
Teſtament *; ſaving as elſewhere is recited “. de legatis. 


| | n Supra part. 6. h. 3. 
6. XX. Of Ademption of Legacies. 


1. By what Means Legacies become void. 
2, Ademption of Legacies, what it is. 
3. Ademption of Legacies twofold. on eg 
4. The Teſtator may at any Time alter his Will, either wholly, or 
in Part. ; 5 | 
5. Ademption of Legacies not to be 1 3 
6. Corn in the Barn being bequeathed, whether the ſame being 
ſpent, and other Corn there at the Death of the Teſtator, the 
Legacy be extinguiſhed. | 
7. Whether the Ship bequeathed being altered and renewed, the 
Legacy be extinguiſhed. No 5 . 
8. Whether the Houſe bequeathed, being by Piece- meal re-edified 
and renewed, may be recovered. | 
9. What if the Teſtator do voluntarily pull down the Houſe, and 
erect another in Place thereof ? ro. | 
10. What if the Houſe be burned, or blown down, and another 
 erefted? Whether may this new Houſe be recovered ? 

11. An Anſwer to an Obijection. . 1 
12. Whether by neceſſary Alienation of the Thing bequeathed, the 
Legacy be adempted. 5 yy | : 
13. What if the Alienation be voluntary? is the Legacy extire = 

uiſhed 2 £ 
5 ir 14. What 
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„ Inſtit. tit. de a- 
demp. & tranſla. le- M 


"How Teſtaments become void. Part VII. 
a tig What if the voluntary Alienation be void in Law? 
h I; bat if the Teftator ſhould redeem the Thing alienated? 
16. Whether Lands deviſed, alienated, and redeemed, may be re- 
'» 2327 Cocerea."” HI: | 
17. The Reaſons of either Law being contrary in this Point. 
18, If the Thing bequeathed be pleaged, it is not thereby a. 
 dempted. ; 3 > OO 
19. Whether the Receiving of the Debt bequeathed by the Teftator 
80 ie an Ademption of the Legacy. © F 
Trag 20. A Flock of Sheep being bequeathed, whereof one alone is left, 


whether that one be due. 


5 A MANY other (1) Means there be whereby the Teſtament, which 
» Centum pene caſus 1 V was good at the Beginning, becomes void afterwards * : But it 


quibus reſolvitur te- were too long to rehearſe them all: Let it ſuffice therefore, that I have 
Kim. commemorat 

Vaſ. de ſucceſ. reſo- U 25 | 1 | 
luc. Ib. 1. maineth that I ſpeak of ſuch Means, whereby Legacies given and be- 


queathed by the Teſtator become void. Of which Means ſome do 


» Hoe ipſo 5. & b. proceed from the Fact of the 'Teſtator *: Some have Relation to the 5 


9 Fact or Perſon of the Legatary ©: Some to the Thing bequeathed “: 
« Infra 'q ak Demiſe of Lands for twenty-one Years, under the Rent of a Pep- 
* des per-Corn, with a Re- demiſe for twenty Years and eleven Months pay- 


ing 600 J. per Aunum for the firſt ſeven Years, and a Pepper-Corn for 


the Reſidue of the Term; this was for ſecuring the Payment of 3000 I. 
which was paid accordingly ; but before it was paid the Teſtator de- 


viſed all bis Eſtate whatſoever to his Executors, in Truſt to pay bis 
Legacies, and that they ſhould diſpoſe One thouſand Marks to ſuch 


Perſon as the Defendant Elisabeth ſhould appoint, Gc. The Demiſe | 


and Re-demiſe were expired, and by Conſequence the Legacy of one 
thouſand Marks is extinct; becauſe it was to iflue out of the Re- de- 
miſe, there being no other Eſtate to ſatisfy the ſame ; for the perſonal 
Eſtate of the 'Teſtator ſhall not ſtand charged with it. Chanc. Caſes 
464. Morgan verſus Morgan. 


In Reſpect of the Fact of the Teſtator are Legacies made void, e- 
ſpecially by Ademption, and by Tranſlation of the Thing bequeath- 


* 


ator. & tit. de adi- 4 % (2) is a Taking away of the Legacy before bequeath- 
= vel transferend. Ademp 7101 ( ) DO y -gacy q 


Ec: ed *: Tranſlation is a Beſtowing of the Legacy bequeathed upon ſome 


7 DD. in d. Rub. de other Perſon * Ademption may be without Tranſlation, but Tranſ- 


ademp & tranſlac. ation of a Legacy cannot be without Ademption *. 
leg. Inſtit. 


E Minſin. in d. Rub. d Minſin. ubi ſupra. Weſen. in tit. de adimen. vel transferend. leg. ff. 


i Weſen, in d. tit. de Ademption (3) of Legacies is two-fold, expreſſed, and ſecret . Ex- 
adimen. leg. f. gr ofſed, when the Teſtator doth by Words take away the Legacy be- 
* L. 2. & 3. de adi fore given *: Secret, when the Teſtator doth by Deeds without Words 


men. leg. ff. take away the Legacy; as when he doth give away the Thing be- 


L. rem legatam. de queathed, or doth voluntarily alienate the ſame before his Death 5 
adimen. ler ff. : I is (4) lawful for every Teſtator *, fo long as he liveth, to revoke 
1 4 EI or alter his Will *, either wholly or in Part , either in the lame 
» L. 4. de adimen. Will, or in another ?, ſimply or conditionally. 
leg. fl. | | — $1 
A ult. de adimen. leg. ff. P Quod & alio teſtamento inſolenni fiat ademptio, tune non ipſo jure, ſed ope ex- 


ceptionis, tollitur leg. (ral. Theſaur. com. op. 9. legat. q. 78. 


— 
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ſpoken of ſuch as haply may the ofter fall out in Fact. Now it re- 


When 


Wor” 


=. * 
3 


3 * 
* EY 
\ 
: 4 7 
. * N 4 of 2 4 1 * . — NE 1 D n EIT — We” JOE 3 „ — 2 . PIT 21 PEST — + N. N . hw | 
* = " 4 
II Hoto Ieſtaments he * | 545 
art VII. 1 ts become void. . 545 
1 _—_ — W n = — . * * * » * 2 * Ls Tk 3 % « 8s „ LAY WT *» 5 [I Rl r 


When the Teſtator doth expreſſy revoke the Legacy, it is not ma- 
terial whether he do uſe Words direct contrary ; as, 7 do not give, 1 
duo not bequeath, of any other Words whatſoever, fo that his Mean- 

ing may appear. DEE THO Fl 1 411. 2. K 3. F de 2. 
Ademption (5) of Legacies is no more to be preſumed than the dimen. leg. Infit, 


. \ . | tit. de ad „legat. 
Revocation of the Teſtaments *, unleſs it be proved *. And there- „ gad. if 1 f plu. 


fore (6) if the Teſtator do bequeath all the Corn in his Barn, and af- ribus. ff. de leg. 1. 
ter the Making of his Will, the Teſtator ſurviveth until all the Corn . i conject. ult. 
be ſpent, and other Corn put in the Place thereof ©: This Spending n. 2. mY 
of the Corn 1s no Ademption of the Legacy; and therefore the Lega- * L. eum qui volun- 


tary ſhall have ſuch Corn as is found in the Barn when the Teſtator Atem. #. de probac. 


t Secus ſi non fit re- 


dieth *, unleſs the Corn found in the Barn at the Death of the Teſta- poſitum per modum 
tor be greater in Quantity than was the Corn at the Time of the 8 3 
Will making; for ſo much is due, but not a greater Quantity than 5 qui quinque. ff. de 
was the Hrn | 29 | leg. 1. Maſc. de pro- 

123 | bac. concluſ. 1283. 
n. 33 har. in d. F. qui quinque. Mantic. de conject. ult. vol. lib. 12. tit. 2. n. 9. * Paul. de Caſtr. 
in d. 9. qui quinque. Maſc. de probac. d. concl, 1283. n. 33, 34. 


Likewiſe if (7) the Teſtator do bequeath a Ship, and afterwards 
doth by Piece-meal repair and renew the fame, ſo there remaineth 
nothing of the old Ship but only the bottom Tree: Here is no Ademp- 
tion of the Legacy, and therefore the Legatary may recover the whole, , wt + 


Ship 1. | | | 6. & ſi navem. ff. de 
ä . leg. 1. Spiegel. Lexie. verb. carina. Mantic. de conject. ult. vol. 1. 12. tit. 2. n. 7. 


— 


Or if (8) the Teſtator do bequeath an Houſe, and afterwards by 
Piece-meal repair the ſame, ſo that there is no Part of the old Mat- 
ter or Stuff remaining; the Will of the Teſtator is not hereby pre- 


ſumed to be changed, and therefore the Legatary may recover the , 11 


Houſe ſo repaired *. For it is deemed to be the ſame Houſe (till in F. f domus. f. de 


Law, as in the former Caſe it is deemed to be the ſame Ship ®. ys PE 
KS, | 15 1. in F. u domus. 


n. 1. Maſcard. de prob. conclu. 1280. n. 21. Zaſ. in d. J & fi navem, 


But if (9) the Teſtator did at once voluntarily pull down all the 
whole Houſe bequeathed, and did afterwards erect a new Houſe in 
the ſame Place; then, by the Civil Law, the Will of the Teſtator 


is preſumed to be changed, and the Legacy extinguiſhed e. And al- * Faul. de Cate. in 


; . 5 d. $. fi domus. Man- 
though by the Laws of this Realm it may be otherwiſe in Contracts tie. de conject. ute. 


and Covenants amongſt ſuch as be living *: Admit it were fo, (as in * Tx . 
ſome Sort it is anſwerable to the Civil Law ,) yet the Reaſon of 414 med ws tae? 
the Difference is not obſcure, which is this: In Contracts, Covenants, mihi nunciatum fuit. 
and Grants made amongſt ſuch as be living, he to whom this or that * Intellige quoad ju- 
ky 5 f ra realia, quorum in- 
is lawfully granted, hath a certain Right and Intereſt therein, which tuitu ædifeium de- 
without his Conſent ought not to be impaired ?; and whatſoever is ſtruct. & reſtitutum 
builded upon another's Ground yieldeth thereunto, and thereby be- vines © 
| . . . _ . T Rt oy . « 
cometh his which is the Owner of the Ground“. But in a Jeſta- f. _ te ſervit. verb. 
| he Legatary pred. 

ment or Laſt Will there is no ſuch Right derived to th Lr 4 Filer. 6 alin 
in or to the Thing bequeathed, until the Teſtator be dead: And ou 
therefore if in the mean Time the Teſtator do alter his Mind, (which L. Id quod noſtrum. 


Alteration is manifeſt as well by Deeds as by Words *,) in this Caſe de eg jur. ® 


d $. Cum in ſuo ſo- 


the Legatary, which hath no Right, cannot make ſuch Claim to the lo. Inſt, de rerum 
e Thing divil, 

| i Bar. in d. L. fi ita 

legat. F. ult, de leg. 1. verb. dic. ergo. k L. Paulus. fl. rem rat. haberi. Weſenb. in tit. de adimen, leg. H. 


cenſetur idem. L. ſer- 
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n. T3. in fin. -- 
* Paul. de Caſtr. & 


— 


9 1 
= * FI — lt... a | 


S — PPP 


Thing bequeathed as another may do, to whom a Thing is covenant- 

! Bar. ind. 6. ult. & ed or granted, and fo hath a Right and Intereſt therein l. Indeed if 
Jaſ. ibid. n. 6. the Teſtator were dead, and ſo a Right in, the Legatary, and then 
the Heir or Executor ſhall pull down the Houſe deviſed, and erect a 

| | new Houſe in the ſame Place, the Legatary might recover the new 
= L.. domos. de leg. builded Houſe w: But being pulled down by the Teſtator whiles as 
1. & ibi PD. yet there was no Right or Intereſt in the Tegatary, the Legacy is 


2 Text. in d. L. f extinguiſhed ; as is aforeſaid : Unleſs a contrary Meaning be proved 


ita legat. $. fi do- 1 © 1 . 
mus. © Maſard, a, in the Teſtator, 278. that he did not intend to revoke the Deviſe, by 


probac. concl. 1280. deſtroying the fame deviſed ; becauſe peradventure he did proteſt i, 
2 37: Ru before he cauſed the Houſe to be pulled down, that he did not there- 
n d e 4, OY mean to make void the Deviſe; or after the Re-edifying thereof, 
plerique. ff. de relig. did ratify and confirm his former Will 1; or did manifeſt his Meaning 
- TT 3 by other equivalent Conjectures. Without which Proof of ſuch the 
de leg. 3. ff. Brook 1 eſtator's Meaning, the Legacy is ſo ſurely extinguiſhed, that albeit 
Abridg. tit. Devil. the Teſtator did pull down the Houſe with Intent to re- edify the 
- lt in d. L. g ita fame, or to make it bigger *, and albeit it were re- ediſied of the ſame 


$. ult. de lega. 1. f. Matter or Stuff *, yet it cannot be recovered as due to the Legatary: 


Jaſ. in d. $. & do- and fo being another Thing than that which was bequeathed, how can 


mus. Maſe. de pro- it be rightly challenged by the Legatary "2 


bac. concl. 1280. n. 


26. * lidem Caſtr. Jaſ. & Maſcard. ubi ſupra. Maſcard. de probac. concl. 1180. n. 25. « Vide DD. 


in L. inter ſtipulantem. ff. de verb. oblig. 


What if (10) the Houſe bequeathed be blown down with Violence 


of the Wind, or be conſumed with Fire, or otherwiſe by caſual 

Means deſtroyed againſt the Will of the Teſtator, and a new Houſe 

erected by the Teſtator in the Place where the former ſtood ? whe- 

1 ther may the Legatary recover the Houſe newly erected? By the O- 
«tn LG pinion of ſome he may *. For if the Teſtator had not erccted a 
ff. de leg. 1. n. 1. new Houſe, by the Civil Law the Ground whereon the Houſe did 
& in L. l ita legat. ſtand ſhould belong to the Legatary ?. Seeing then the Ground is 
215 od. Bit. the Legatary's, it followeth that the Houſe is the Legatary's alfo *, 
L. fi grege. legato. Howbcit the Author of this Opinion in another Place is of another 


5. de leg. 1. in kn. Opinion *: Which Opinion is. alfo commended of other Writers as 
Paul. de Caſtr. in d. 


6. fl domus. verb. ſed more agrecable to Law *, becauſe this Houſe is another Houſe than 


pone. & ibi Jal. n. 2. that which was bequeathed. And again the Text of the Civil Law 
15 G ſervum fi; is Plain, that he Houſe bequeathed being deſtroyed, if the Teſtater 


$. 6 arez. ff. de leg. bu12/d another in the ſame Place, the Legacy is extinguiſhed, unleſs 


1. Jaſ. & Paul. de 1 | 5150 CES, 4 Ihe Thad 
OF ago ty A the Meaning of the Teſtator were othereviſe *. Seeing the! 


A Jaſ. in L. domus. doth not diſtinguiſh of the Means whereby the Houſe is deſtroyed, 


ff. de leg. 1. n. 13, neither may we ©. 
d Maſcar. Trac. de 


probac. concl. 1280, n. 27. & Mantic. de conject. ult. vol. lib. 12. tit. 2. n. 6. © Text. in d. 6. ſi domus. 
4 Maſc. & Mantic. ubi ſupra. « | 


To the (11) former Reaſon, that the Ground had belonged to the 
Legatary, if the Teſtator had not builded a new Houſe, ergo the 


| Houſe alto ; it is anſwered, that if it were granted (which. of divers 
* Raph. Cu. Petr. de is denied) that the Ground ſhould belong to the -Legatary-*;" het 


„in d. h. ſi do- dds e 
3 wt 55 14 ſhould it not belong ui. to him as Principal, but as Acceſlary, or Part 
Bar. Paul. de Caftr. of the Houſe bequeathed *: And therefore being but Gerets, i 
Ja ind 4. 11 4 doth not receive any other Acceſs or Augmentation *. Howbeit, for 


Paul. de Caſtr. ubi aſmuch as theſe Queſtions about Houſes deviſed by Will, afterwards 


ws, deſtroyed, and then re-editicd, are rather to be determined by the 


WS 
4 La 


For now, having a new Form, it is not the ſame, but another Houſe *; 


= - wit 


: 
tt. At. i... ce. 
* — ——— „ 
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Laws of this Realm than by the Civil Law; I do willingly yield the 
Matter into their Hands to whom it principally appertaineth. 

The Teſtator having laid the Foundation of his Houſe, and intend- Hu6and: verſus Tia. 
ing to build it, did by his Laſt Will, (which, was made before the %, 1 Vern. gs. 
Statute of Frauds, G&c.) deviſe his Lands for raiſing Portions for his 
younger Children, and for paying his Debts, and appointed that 400 J. 
ſhould be laid out in building and finiſhing his Houſe ; but he lived 
ſeveral Years after he made this Will, and laid out above 400 J upon 
this Houſe, and died, leaving it unfiniſned: This Will was defective 
in Form, for not being ſubſcribed by the Witneſſes according to the 
Statute, Oc. ſo that it was void as to paſſing any Lands; but the 
Heir at Law would have this 4004. raiſed out of the perſonal Eſtate, 
and laid out upon the Houſe ; but it was decreed that it ſhould not, 
for by the Teſtator's laying out the 400 J. in his Life-time, for the 
ſame Purpoſe as directed by his Will, he had taken away the Deviſe 
thereof, as he had before appointed. nk. 

Furthermore, if (12) the Teſtator being conſtrained by Need ub, as er fidei commiſſ. F, 
to pay his Debts, or to provide him Food, or other like Neceſlaries i, I. em kn Fo 
do as it were unwillingly alienate the Thing by him before bequeath- de adimen. leg. 
ed, this is no Ademption of the Legacy &; and therefore is the Exe- 2 1 1 . . 
cutor bound to redeem the ſame, or to pay the juſt Value thereof to Berous q. 9. \ Ao 
the Legatary : Unleſs he prove that the Teſtator did purpoſe by the quod five neceſlitas 
ſame Alienation to take away the Legacy; or unleſs the Legacy 29 
were conditional, and the Alienation made before the Condition were impedit præſumptio- 
extant or accompliſhed ”. But (13) if the Teſtator not conſtrained de wr] 
by Neceflity do of his own Accord alienate the Thing bequeathed, 04 CS he af 
(as if he giveth the fame freely, or do fell the ſame of Intent to 126 
gain thereby *;) this is an Ademption of the Legacy . Which W cas 2 5 
Concluſion (14) hath Place, although the Gift or Alienation be void ! d. 6. & rem. laſiit 
in Law 4, For it is ſufficient in Laſt Wills, for the Revoking of a de leg. Maſe. de 


f | | ö ; ob. d. concl. 8 
Legacy, that the Teſtator s Meaning do appear even by an Act other- e een HO 


. 5 n. 127. 

wife inſufficient. - = L. Stichum. ff. de 
| | | lega. 1. Bald. in L. 3 

C. de lega. n. 6. n L. rem legatam. ff. de adimen. lega. o Berous d. q. 9. P Bar. & alii in L. 

rem legatam. ff. de adimen. leg. & in L. 3. C. de lega. 4 L. legatum. 6. pater. ff. de adimen. lega. Bar. 


in L. cum domin. F. fin. de pecul. leg. 1. Socin. ſen. conſil. 104. n. 11. vol. 3. Covar. in Rub. de teſta. extra. 
2. part. n. 21. Mant. de conject. ult. vol. lib. 12. tit. 6. n. 2. quod locum habet tametſi legatum fuerit expreſſum 
legatum. Et hæc ſententia verior eſt & receptior, teſtibus Mant. ubi ſupra, Maſcarda de probatione concl. 1280. 
n. 98. Gabriel. conſ. 103. Idem juris eſt, fi facta alienatione dominum non fit tranſlatum. Mant. d. tit. 6. n. 3. 
Maſe. d. concl. 1280. n. 100. Et licet non deſint magni nominis Interpretes qui in contraria ſtant ſententia; Per. 
I. prædia. 6. libert. de Inſt. leg. Falſiſſima tamen eſt horum ſententia, ſi verum dicat Gabr. d. conſil. 103. Tu vero 


die ut per D. Gentilem, acutiſſime de hac re diſſer. 1. 1. epiſt. c. 10. r Covar. in d. Rub. part. 2. n. 21. 


verb. adver. Graff. Theſ. com. op. h. legat. q. 78. in fin. 


Secondly, this Concluſion (15) hath Place, although the Teſtator 
mould redeem the Thing alienated, the Alienation being lawful *, * L. cum fervus. ff 
And therefore if the Legatary ſhould after the Death of the Teſtator © men leg. 
demand the Legacy alienated and redeemed, his Petition were to be 
repelled, unleſs he did prove a new Will of the Teſtator, or ſome , 13 
Approbation or Ratification of the former Will, after the Redemp- teſt. manufnifl. 
tion of the Thing alienated *; or unleſs the Legacy be of Freedom : — — — F. 
from Bondage , or given to ſome godly or charitable Uſe *; or un- Nlant. d. thn. 6. n. b. 
leſs the Alienation were neceſſary, not voluntary “; or unleſs the Le- Maſcard. d. concluſ. 
gatary be near of Kin or allied unto the Teftator *. In theſe and iu 8 NS: 2 7 
lome other Caſes the Legacy redeemed may be recovered, as if the fervus. 5 
lame had never been alienated *. Peradventure allo by the Laws of er n f. 

7 this Mac. 1 
. a Maſc, d. coneluſ. 1280, n. 108, 109, &c. ubi alias videre licet hujus regula exceptiones. 
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this Realm, (16) Lands, Tenements and Hereditaments, being firſt 

deviſed, and after the Alienation redgemed may be recovered, as if 
» Brook Abridg. tit. the ſame had not been alienated *, 'The (17) Reaſon of this Law 
Deviſe, n. 8. may be, becauſe the Alienation doth not defeat the Will, which is 
© Brook eodem loc. not as yet of any Force until the Teſtator be dead ©, But the Rea. 
5 ; {on of the Civil Law is, becauſe by this voluntary or unconſtrained 
rem. Inſt. de leg. So- Alienation, or Gift of the Thing bequeathed, being an Act contrary 
cin. ſen. conſil. 103. to the former Act of the 'Teſtator, his Will and Meaning (which is 
OS __ _ and * 0 the 1 is N 3 to be 
n. 100. Sich. in L. 3. changed, and confequently the Legacy not to be aſleep, (as fo 
e. 4 leg. n. 5. s do 3 but to be quite dead and n hr *: And Ws 8 
A = Lo 1 r . we 75 Lr pig one in _ of a new Con- 
f L. cym. ſerv. ff. de {ent or other live efore it can be revived *. 855 
adim. legs If (18) the Thing bequeathed be not fully alienated, as if it be 
z L. qui poſt. C. de pledged or pawned, the Legacy is not thereby extinguiſhed *: And 
leg. n. therefore the Executor in this Caſe is bound to redeem the ſame, and 
" to reſtore it to the Legatary, or to pay the Price thereof, if he ſuffer 
„ Iftam concl. li- it to be forfeited ®. Likewiſe, if ſome Part only of the Legacy be 
mitat & ſublimitat alienated, the other Part not alienated is due, and may be recovered i: 
A IN Unleſs it be proved that the Teſtator did mean by alienating Part, to 
&c. quem velim vi- take away the whole Legacy . Or if the Legacy be alternative, as 
des. lug. de lee. if the Teſtator bequeath ſomething, or the Value thereof; the Thing Wi 
1 Rod. 6. in fin. log being alienated, yet may the Value be recovered ', 
1 Bald. & Paul. de If (19) the Teſtator doth bequeath an Obligation, or a Sum of Mo- 
— in I. 3. C. de ney due unto him, and afterwards the Debtor unprovoked doth volun- 

tarily pay the Debt due unto the Teſtator; the Receipt of the ſame is 
. = ot Ademption of the Legacy ; but if the Teſtator do provoke the 
leg. 3. Mant. de con- Debtor to make Payment, then by Receipt thereof the Legacy is ex- 
ject. ult. vol. 1. 11. tinguiſhed “; unleſs the Legatary be able to prove that the Teſtator 
2 d. 6. ed fi em. did not thereby mean to revoke the Legacy *; for that peradventure 
& ibi Bar. & alii. the Teſtator exacting and receiving the Money did lay it up, and 
L. pater. ff. de a- ſafely keep it for the Legatary *; or did utter in Words that he did 


I . . d.d * 5 ; 5 
—— m—_— not intend thereby to revoke the Legacy *; in theſe Caſes the Le- 5 


n. 130. gacy is not revoked *. 
» d. 6. ſed fi rem. | i . | 
t Eod. 6. ſed fi rem. & ibi Bar. in fin. & Bald. circa med. Bar. in d. f. fed ſi rem. z Vide Maſcard, 


d. concluſ. 1280. n. 132, 133. 


A. deviſed to his Daughter 200 J. Tem, I give to her my Houſe- 
hold Goods, if ſhe ſhall not be married in my Life-time ; his Daugh- 
ter married in his Life-time, and he gave her above 200/. and dies, 

not having revoked or altered his Will: And the Court held, that 
the Legacy was Cxtinguiſhed by the Portion. Fenkins and Pocvell, 
2 Vern. 214. 5 ee e 
The Teſtator inter alia deviſed as follows: Iiem, I give to 4. my 
Uncle the Sum of 500 J. that is to ſay, the Bond and Judgment he 
gave me for 400 J. and 100 J. in Money, and made his Wife Execu- 
trix, and deſires her to be kind to his Uncle: After this the Uncle 
paid 320 /. off the Bond, took it up, had the Judgment vacated, and 
gave a new Bond for the remaining 800. After this the Teſtator 
died. The Uncle brought a Bill for the Legacy of 500/- The De. 
fendant inſiſted that this was a ſpecific Legacy of that particular Bond 
and Judgment, and they being cancelled and altered before the Te. 


Rator's Death, it was an Ademption of the Legacy as to ſo much ; and 
; I belides, 


* 
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beſides, that this Payment of 3 20/7. amounted to a Releaſe of ſo much of 


the Legacy, and therefore the Plaintift could have no Right but to the 
remaining 1001. On the other Side it was inſiſted, that the Diverſi- 
ty is where the Money is voluntarily paid in, and where the Teſta- 
tor ſues for it and recovers it; in the firſt Caſe the Legacy continues 
ſtill good, becauſe the Money only comes home to the perſonal E- 
ſtate; but in the latter Caſe, the Teſtator by ſuing for it ſhews he 
intended to make it his own, and the Juſtice of the Uncle ought not 
to prevent the Affection of the Nephew, and no Alteration of his In- 
tention appeared : 'The Lord Keeper was clear of the ſame Opinion, 
and decreed the 80/. Bond to be delivered up, and the Reſidue of 
the Legacy to be paid. Orme and Smith, 2 Vern. 681, KG 
The Counteſs Dowager of Thomond having two ſeveral Sums of 
2000 J. each, due to her on two ſeveral Bonds, the one from her 
Grandſon the Earl of Thomond, and the other from her Grandaughter 
the Lady Henrietta Obrian, by Will gave theſe two Sums of 2000 J. 


each, and all Intereſt due for the ſame to her Grandaughter the Lady 


Mary Obrian, and deviſes away the Surplus of her Eſtate with a 
Proviſo, That in Caſe all, or any Part of theſe two Sums, ſhould 
be paid in before the Teſtatrix's Death, then the ſaid Teſtatrix 
© gives to the ſaid Lady Mary Obrian 4000 l. or ſo much Money 
* as the principal Money ſo paid in ſhould amount unto, as the Caſe 
“ ſhould fall out.“ Tu SL | 
Afterwards the Teſtatrix releaſed to the Lord Thomond the 2000 /. 
due on his Bond, without having received any Part of the Money, 
and died. The Lady Mary Obrian died Inteſtate, and the Lord 
Thimond adminiſtered to her, and, as her Adminiſtrator, demanded 
out of the Aﬀets of the Teſtatrix the Counteſs Dowager of T homond 
the 2000 J. which was releafed to himſelf on his Bond. It was ob- 
jected for the Defendants, that the Releaſing the 2000 JL. was an A- 
demption pro tanto of the 4000 J. Legacy. But the Objection was 
 over-ruled, and the 2000 /. decreed to the Plaintiff the Lord T7 ho- 
mond. The Earl of Thomond againſt The Earl of Suffolk and others, 
I Milliams 461. | 5 
One by Will gives his Daughter a Portion of 500/. the Daugh- 


o 


ter afterwards married, and he then gave her 300 J. for her Portion, 


and lived four Years after the Marriage without revoking his Will. 
Lord Chancellor: If a Father gives a Daughter a Portion by Will, 


and afterwards gives to the ſame Daughter a Portion in Marriage ; 


it is a Revocation, for it will not be intended unleſs proved that 
the Father deſigned two Portions for one Child. Harleſs v. Whit- 
more, 1 Williams 681. | 

A. by her Will gave to her Grandaughter Mary Fird 40 l. out of 
a Debt due to the Teſtatrix from 7. §. for Rent, ſhe the ſaid Mary 
allowing her Part of the Charge for recovering the ſame, and gave 


the Reſidue of the ſaid Rent to her Grandſon Milliam Ford, he 


alſo allowing his Part of what ſhould be expended in the Recovery 
i 
After the Making the Will 4. the Teſtatrix ſued for theſe Arrears 
of Rent, and received them in her Lite-time. | 
On a Bill by the Grandaughter for this 40 J. it was held, that the 
Calling in the Debt by the Teſtatrix was no Ademption of the Le- 
gacy, (Poufers Caſe, Raymond 33 5.) And the Reaſon why the Te- 


liatrix's Calling in the Legacy ſhall be no Ademption is, becauſe it 
1 | mult 
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muſt be preſumed to have proceeded from the Teſtatrixs A . 
that the Debt was in Danger, and therefore to have e 
Fayour of the Legatee, to the Intent ſhe might not loſe her Lega- 
cy ; and what was done out of Kindneſs to the Legatee ought not to 
* interpreted to her Prejudice. Ford verſus Fleming, 2 Williams 
499+ | 22 | pas | 

The Teſtator by Will gave 1000/, Capital Sourb-Sea Stock to his 


Wife; at the Time of making his Will he had 1800/. Such. dee 


Stock, he afterwards reduced ſuch Stock to 200/. but after that pur- 


chaſed as much as made the 200/. to be 1600/. and died in uly 
1733- In June next before his Death the AQ took Place for chang- 


ing three Fourths of the Capital Sour h- Sa Stock into Annuities, 

In Chancery the Queſtion was, 1. Whether the Teſtator ſellins 
Part of the Huth. Sea Stock after the Making his Will ſhould not be 
conſidered as an Ademption of the Legacy ? 2. If the Act turning 
the Hyuth- Sea Stock into Annuities ſhould not be ſo conſidered 2 Ad- 
judged, that neither of them was an Ademption. Partridge againſt 
artridge, Mich. 1736. Forrefter's Rep. 226. 5 

The Teſtator had Iſſue two Sons, William and Peter, and four 


£ 


Daughters, and in his Life-time gave his two Sons, in order to ſettle ® 


them in the World, 15004, a- piece, and took Receipts from them re- 
ſpectively in the following Words: Received of my Father William 
Prince the Sum of 1500/. which J do hereby acknowledoe to be on 
Account aud in Part of what he has gizen, or ſhall by his laſt Mill 
185 to me. Sometime after the Teſtator made his Will in the fol- 


lowing Wards: Aud whereas 1 have heretofore given or advanced 


with my Children William, Elizabeth and Sarah be Sum of 1500 l. 
a-piece: Now I hereby in like Manner give unto my three other 
Children Peter, Mary aud Anne 1500/. a-piece, the Reſidue among 
all his Children. 1 

The Queſtion in Chancery was, whether Peter ſhould have a new 
Sum of 1500 J. upon the latter Words of the Will, or whether he 
ſhould not be in the ſame Caſe with William, they both being equal- 


ly advanced by the Father, and this ſeeming only a Miſtake in the 


Teſtator. Decreed the 1500 J. received by Peter in his Father's 


Life-time, to be a Satisfaction for what the Father gave him by his 


Will, and that he ſhould not have another 1 500 J. upon the latter 
Words. Upton v. Prince, Paſ. 1735. Forreſter's Rep. 71. 

Where a certain Quantity is twice bequeathed it is twice due, if in 
two diſtin Writings, as in a Will and in a Codicil; but if in one 
Writing it doth not make the Legacy double, 


Finally, (20) if the Teſtator do bequeath a Flock of Sheep, and 
afterwards the Number decreaſing, they become fewer than a Flock 


7 L. fi grege. ff. de (a Flock conſiſting of ten at the leaſt ,) be it that of all the Flock 
6 — there be leſt but one; in this Caſe the Will of the Teſtator is not pre- 


leg. 


ſumed to be altered, nor the Legacy adempted; and therefore that 


= 5. {i grex. inſt. de One Sheep is due *. 


* 
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How Teſtaments become void. 


F. XXI. Of Tranſlation of Legacies. 


1. Tran/lation of a Legacy wwhat it is. 

2. Every Tranſlation includeth an Ademption. | 

3. What if the Perſon to whom the Legacy is transferred be inca- 
pable thereof. 

4. Certain Caſes wherein Tranſlation of the Legacy doth not in- 

clude an Ademption. 1 | 

5. The Legacy is preſumed to be transferred with the Charge im- 
poſed on the firſt Legatary. | 

6. Certain Exceptions of this Cyncluſion. 85 

7. One and the ſame Thing bequeathed, firſt to one, and after 
to another, whether it be wholly taken from the former Le- 


| 1 7 | 


F in the ſecond Diſpoſition there be no Mention of the former, 
it is not wholly taken from the former Legatary. 

9. If there be Mention of the former Bequeſt, yet the Thing be- 
qucathed is not wholly taken away. 

10. Certain Limitations of this laſt Poſition. 

11. Diference between theſe Words, I give, and, I bequeath. 

12. What if the Legacy conſiſt in Onantity ? TY | 

13. What if one Sum be twice bequeathed to one Perſon, whether 
is it twice due? Sas CT 


FTRanſlation (1) of a Legacy is a Beſtowing of the ſame upon a- 


nother *. As Ademption may be made either in the ſame Te- . Minſing. in tit. de 
ſtament or in Codicils, ſimply or conditionally ; fo may Tranſlation ademp. leg. inſtit 
of Legacies likewiſe *. W 
A Legacy (2) being transferred from one to another, the Legacy Inſt. IL. Tranſlat. 
is taken away from the former Legatary, albeit (3) the ſecond Le- _ nn. 
gatary be incapable of the Legacy ©. For howſoever that Act is « L. plane. $. 1. de 
ſaid not to miniſter Impediment, which is altogether without Ef- leg. 1. L. & fi tranſ. 
fect e; yet foraſmuch as by this Tranſlation it doth appear to be the 4 0 on. — yg i, 
Teſtator's Will and Meaning, firſt to have the Legacy taken away reg. jur. 6. 
from the former Legatary ; this Will and Meaning ought to be ob- | 
ſerved, ſo far as it may *, and ought not therefore to be hindered in * Mini. in d. tit. de 


por . : 3 ademp. leg. n. 6. 
one Thing, becauſe it cannot be performed in another '. For, as I 7 Par, Ja. & i 


1 faid before, (4) every Tranſlation doth preſuppoſe and include an A- d. L. plane. 


s Czteru' an tranſ. 


demption *, except in certain Caſes following. The firſt Caſe is, when * « 

: 1 a latio ſit expreſſa vel 
the Teſtator in the Time of great and extreme Sickneſs transferring a wa primileg. re- 
Legacy, or beſtowing the ſame upon another, doth afterwards reco- vocat. quæſtio eſt, cui 

eee he Tranſlation i id. and th non eod. modo re- 
ver his Health; for by this Recovery the Jranſlation is void, and the 


ſpond. omnes; tu au- 


former Legacy confirmed *. Another Caſe is, when the Teſtator tem videas Covar. in 


having bequeathed a Legacy to one, provideth, that if the Legatary Rub. de teſt. extr. 2, 
will not do ſuch a Thing to another Perſon, that then that other R. Titia. f. ut. de 
Perſon ſhall have the Legacy; in this Caſe if the former Legatary adim. leg. f. Man- 
be prevented by Death, that he cannot perform the Condition though 55; 1 coneet. lt. 
he would, the ſecond Legatary cannot obtain the Legacy LOS Entre 
third Caſe is, when the Legacy doth conſiſt in Quantity, as When L. ſane. C. 2 pœ- 
the Teſtator doth bequeath to one Man an hundred Pounds, and im- DE Pa orvy 


mediately after to another Man an hundred Pounds; here is neither inſt. & Mant. de con- 


Tranſlation or Ademption of the former Legacy, but two ſeveral Le- Jed. ult. vol. I. 12. 


. 0,3. . So 
gacies i 
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How Teſtaments become void. Part VII. 


th 


* L. paulo. in prin. 
de leg. 3. ff. 


Infra hoc ipſo 5. 
n. 7, 11. 


m L. Gaio. ff. de a- 
limen. & cib. leg. L. 
legatum. de adim. 
leg. Paul. de Caſtr. 
conſil. 337. vol. 1. 


n Bar. in d. L. Gaio. 
Mant. de conject. ult. 
vol. I. 12. tit. 3. n. 3. 
o L. legat. 6. ſi le- 
gat. de leg. 1. 


p d. L. Gaio. 


4 L. legat. ſub con- 


ditione. de adimen. 

leg. L. legatum ſub 

conditione de cond. 
& demon. ff. 


rd. L. legat. ſub con- 
ditio. de adim. leg. 
& ibi DD. | 


by 


Si tibi. de adim. 
leg. fl. 


1 L. Alumne. de ad. 


Paul. de Caſtr. con- 


fil. 427. vol. 1. Mantic. de conject. ult. vol. I. 12. tit. 3. 


nn... 


gacies . But yet if the Teſtator do limit this Sum to ſome 
Body, as if the Teſtator bequeath to one Man a hundred pound 
licth in his Cheſt; then it is all one as if he ſaid, he did be 
S. gnet, his Books, or his Armour; whereof we ſhall hay 
to ſpeak ſhortly after *, . . FT” 

Furthermore, it is to be (5) noted in this Place, that where ano 
Legacy is transferred from one to another, it is preſumed to be tranſ- 3 
ferred to the ſecond Legatary with fuch Charge, or upon ſuch 5 1 
dition, as it was left to the former Legatary, albeit in the e * 
Tranſlation there be no expreſs Mention of any ſuch Charge or 04g ” 
dition v. For Example; the Teſtator giveth to one Perſon an hun. 
dred Pounds, charging him to diſtribute ten Shillings yearly amongſt t 
the Poor during ten Years; afterwards the Teſtator doth beſtow that . 
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hundred Pounds upon another Perſon, without Mention of any ſuch 1 


yearly Diſtribution: In this Caſe the ſecond Legatary is charged with 
the yearly Payment and Diſtribution of ten Shillings, even as the for- 
mer Legatary , neither can he accept the one Part of the Legacy 1 
without the other , ſaving (6) in certain Caſes, One Caſe is. if he 
be able to prove the Teſtator's Meaning to the contrary, 978. that ii 
was to transfer and beſtow the Legacy ſimply, without any ſuch MW 
Charge or Condition v. Another Caſe is, when the Condition is 
ſuch, as the ſame doth cleave to the Perſon of the former Legatary ?, = 
For Example; the Teſtator doth bequeath to a Woman with Child 
an hundred Pounds, if ſhe be delivered of a Boy; this Condition WC 
doth cleave to the Perſon of the former Legatary, and ſo it is not E + 
transferred with the Legacy. The third Caſe is, when the Tranfla- © 
tion is made of the ſame Perſon without Mention of any farther Z 

Charge or Condition; for then, leſt the ſecond Bequeſt ſhould ſeem } | 
ſuperfluous, it is thought to be the Meaning of the Teſtator, by the ſe- 1 
cond Bequeſt to give the ſame ſimply *. The fourth Caſe is, when in 

the 'Trantlation of the Legacy there is a new ſpecial Charge impoſed W 

upon the ſecond Legatary ; for then the old Charge impoſed to the 

former Legatary is preſumed to be remitted, leſt otherwiſe the latter 

Legatary is preſſed with a double Charge. 


What (7) if the Teſtator, after he have given a Legacy to one Wl 
Perſon, do afterwards bequeath the ſame to another Perſon? We- 
ther 1s this an Ademption of the former Legacy? Or whether ought W 


both the Legatarics to concur, and to have the Legacy between 


uv Plow. in Ca. inter 
Paramer and Yard- 
(ey, fol. 541. 


nements or Hereditaments; and ſo the Queſtion determinable in the 


mms 3 
For Anſwer, we are to conſider, whether ſome ſpecial and certain 
Thing is bequeathed, or a Thing conſiſting in Quantity. 7 


In the former Caſe, namely, when ſome ſpecial or certain Thing 
is bequeathed, it is material, whether the Legacy be of Lands, Te- 


Temporal Court, according to the Laws temporal of this Land; or 
of Goods, and ſo the Controverſy to be decided in the Eccleſiaſtical 
Coutt, according to the Laws Eccleſiaſtical of this Realm. It of 
Lands, Tenements and Hereditaments, as when the 'Teſtator (for Ex- 
ample) doth in the former Part of his Will deviſe his Lands in ſuch 
a Place to one in Fee, and afterwards in the latter Part of the fame 
Will to another Perſon in Fee; it ſeemeth by the Laws of this Realm, 


that the latter Part doth overthrow the former *; and that by the 
| | tter 
4 2 
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latter Teſtament doth deſtroy the former Teſtament, ſo the latter 
part of a Teſtament doth infringe the former Part of the ſame Teſta- 
ment, when it is contrary thereunto . Nevertheleſs, I will not pre- 
ſume to affirm that this Concluſion is undoubtedly certain, but with 
due Submiſſion ſurrender the ſame to be diſcuſſed by the learned in 
the Laws temporal, unto whom it rightly appertaineth. 

It was my Lord Coke's Opinion, that the latter Clauſe revoked the 
firſt: But ſince it hath been decreed in Equity to the contrary, 
(vis. ) where Lands in the ſame Will are firſt deviſed to one, and 

afterwards to another, the laſt Clauſe ſhall not revoke the firſt, but 
they ſhall be joint Deviſees. „ | 

If the Deviſe be of Goods, as when the Teſtator doth bequeath 
his Signet, his Books, or his Horſe, &c. firſt to one Perſon, and after- 

= wards to another Perſon ; then (8) in caſe the ſecond Legacy be 

ſimple, (I mean without Mention of the former,) the former Legacy 
is not taken 'away, but the two Legataries concurring ought to di- 
vide the Legacy betwixt them . The Reaſon and Foundation where- 
upon this Concluſion is builded is the Teſtator's Conſtancy ; wherein 
the Civil Law doth repoſe ſuch Confidence, that when he hath once 
bequeathed a Thing, he is not 
without evident Preſumption * of the Alteration of his former Reſo- 
lution. Inſomuch that if one and the ſame Thing be left to one Per- 
ſon in the "Teſtament, and to another in the Codicil, yet is not the 
Teſtator preſumed ſo variable, as utterly to take away the former 
Legacy, but rather that both the Legataries are to concur, and ſo to 
divide the Legacy betwixt them. Where it is ſaid, that as the latter 
Teſtament doth deſtroy the former 'Teſtament, ſo likewiſe the latter 
Part of the Teſtament doth overthrow the former Part thereof; that 
is true, when it is evident that the Teſtator did mean it ſhould be ſo. 
But if it be doubtful, then we ought to labour diligently to ſave the 
Teſtament from Contradiction , and not ſuffer one Part to fight and 
brawl with another; much leſs to permit one Part to deſtroy another, 
in caſe there be any Place for Peace or Hope of Reconciliation to be 


had betwixt them. Again, the Argument is not of equal Force 4 


parte ad partem with the Argument a toto ad totum, in caſe 
there be Inequality or Diverſity of Reaſon betwixt the one and the 
other ©, as in this Cafe. For, ſay that ſuch is the Force of Poſterio— 
tity in Teſtaments, that the latter doth ſtill deſtroy the former, with- 
out any other Revocation ?; ſay and think that the Life of the latter 
Teſtament is evermore the Death of the former Teſtament, even be- 
cauſe it is the latter®; yet how can it be thereby juſtified, that the 
latter Part of a Teſtament doth deſtroy the former Part, whereas nei- 
ther Part doth receive any Life before the other? for until the whole 
Teſtament be completed, the Parts thereof are as the ſenſeleſs Parts 
of an unperfe& Creature, or confuſed Embryo &, and do receive 
their Life too all together at one Inſtant ; namely, when the Teſtator 


having finiſhed his Teſtament, doth approve the ſame for his laſt 


Will, and not before; like as they do receive their Strength all at 
one Moment, namely, at the Death of the Teſtator, and not before; 
at which Time the forcſaid Embryo being now grown to a perfect 

n id, 


quibus mod. teſt. inf. r Vigl. & Minſing. in d. 5. poſterior. > * Grafl. Theſ. com. 


— 
, 


* Eadem enim eſt ras 
tio partis ad partem, 
atque totius ad to- 
tum. Everard. loc. 
top. A toto ad par- 
tem. 

Fane verſus Fane, 
1 Vern. 30. 


Paul. de Caſtr. Jaſ. 
& Zaſ. in L. ſi plu- 
rib. ff. de leg. 1. 
Ripa in L. re con- 


preſumed to take the ſame away *, juncti. n. 21. de leg. 


3. 

2 d. L. ſi pluribus. 
verb. ſi quidem evi- 
dentiſſime. 


* Raph. Cum in d. 


L. ſi plurib. & ibi 
Jaſ. n. 12. & 13. & 
Zaſ. n. 14. Qui om- 
nes tenent, ſufficere 
conjecturalem proba- 
tionem, non obſtante 
quod Textus exigat 
evidentiſſimam. Qui- 
nimo, probatio vel 
ex conjecturis emer- 
gens, dicitur eviden- 
tiſſima in tranſlatione 
legator. Jaſ. ubi ſupr. 
poſt Bar. in L. ſi 
conſt. ff. fol. ma. n. 
12. | 

„ Bald. in L. cohær. 
. cohæres, in ſin, de 
vulg. & pud. ſub. ff. 
Alex. conl. 169. vol. 
5. Mant. de con- 
ject. ult. vol. I. 12. 
n 


© d. L. fi. plurib. & 


ibi DD. Mant. de 


conject. ult. vol. I. 2. 
tit. 2. n. 3. in. fin. 

4 Mant. de conject. 
ule. vo." 4. Ot. 5. 


Soc. Jun. conf. 125. 


vol. 1. n. 5. 


e Everard. d. loco à 


toto ad partem, n 5. 
poſt. Cyn. & alios 


leg. interpretes in L. 
cum notiſſimi. 5. in 


his. C. de præſcrip. 


30. an. 
f $. poſterior. Inſt. 
OP. 9. teſt. q. 860. 


m prin. & ſupra eadem part. $. 14. # Bar. in L. fi quis. ff. de teſta. L. ex ea ſeriptura eodem tit. d. L. ex ea 


ſcriptura. Imo (inquit Text.) teſt, imperfectum eſt ſine dubio nullum, 9. pen, Inſt. quib. modis teſta. infir. Jul. 
Clar, 5 teſt. q- 7. in fin, | 


— — 2 ** — 
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Child, is brought into the World when the Teſtator did depart out 


extraneis. Inſt. de | 


ber. qual. & different. Matth. de celebr. miſf extra. 


m Chr. Porcus. F. in of the World *. ; 


If (9) the ſecond Bequeſt be qualified with Mention of the former: 

For Example; the Teſtator faith, My Signet erhich ] bequeathed to 

A. B. I bequeath to C. D. whether in this Caſe the former Legacy 

be quite taken away, or in Part, is a Queſtion wherein the Writers 

„ Id quod patet per do greatly vary“; but the greater Number incline to this Opinion, 

Mant. de conject. ult. that the former Legacy is not wholly taken away, but that they 
vol. I. 12. tit. 4. per are both joint Legataries '; (10) except in certain Caſes. One is 

Covar. in Rub. de R | 8 e's ay 9 

teſt. extra. part. 2. When it may appear (at leaſt by Conjectures) that it was the Teſta- 

per Graff, Theſ. tor's Meaning to take away the former Legacy from the former Le- 

com. op. 9. legatum. gatary wholly?, Another is, when the ſecond Bequeſt is not made 
q. 8. per Vaſq. de 8 1 yp . 

ſucceſl. progreſf. I. 3. in the ſame "Teſtament, but after in ſome Codicil s. Another Caſe is, 

3 96, &c. - when the Teſtator in the ſecond Diſpoſition ſaith, (11) that which I 


bus. ff. de leg. 1. ſuch Force, that it ſeemeth wholly to take away the former Legacy *, 


© Bar. in L. re con- | | . | . | | 
Jun&, ff. de leg. 3. Cujus opinionem frequetiori calculo receptam monſtrat nobis Mantic. de conject. ult. vol, I. 12. 
tit. 4. n. 1. & refert Graff. Theſaur. com. op. F. legatum. q. 180. P Bar. in d. L. re conjunct. Mantic. d. tit. 
4. n. 8. Grail. de 6. legatum. q. 80. n. 2. 4 Ripa in d. L. re conjunct. n. 23. de leg. 3, ff. Mantic. d. tit. 4. 
n. 10. r Covar. in Rub. de teſt. extr. part. 2. n. 21. Alc. in L. triplici. de ver. ſig. ff. n. 13. Maſcard. 


tract. de prob. concl. 1280. n. 7. 


In the ſecond Caſe, that is to ſay, (12) when the Legacy doth 
conſiſt in Quantity, if the Teſtator do bequeath to one Man an hun- 
dred Pounds, and immediately to another Man an hundred Pounds; 
here is neither Tranſlation nor Ademption, but two ſeveral Legacies; 

„ Atque hzc concl. and either Legatary in this Caſe ſhall recover an hundred Pounds *, 
fine contradict. vera as I have ſhewed before. Where alſo I ſignified, that if the Teſta- 
eſt. Mink. in d. tranſ- tor do reſtrain this Quantity to a certain Body, as to the hundred 


ferri. Inſt. de ademp. ; are 
"aa * 1 Pounds ſealed up in ſuch a Bag, then it is reduced to that Caſe of 


bequeathing a certain ſpecial Thing, as the Teſtator's Signet, firſt to 


t I. plane. $. fiead. One, and then to another *. 
de leg. 1. ff. ver. fed | 155 


Hoc. ita & Zaſ. eod. h. n. 3. verb. ſed finge. 


If the Teſtator (13) do bequeath to one Man an hundred Pounds, 
and afterwards in the ſame Teſtament bequeath to the ſame Man 
an hundred Pounds; the ſecond Diſpoſition 'is underſtood to be but 

*Gloſ.ind.I.plane. 4 Repetition of the former, and all but one Legacy ; wherefore 
9. 1. K ibi Jal. n. 11. the Legatary in this Caſe can recover but one hundred Pounds; 
3 unleſs he make Proof that it was the Teſtators Meaning, that he 
com. op. F. legat q. ſhould have two hundred Pounds*. Or unleſs an unequal Quan- 
60. Contra quam o- tity be given to the ſame Legatary; as if the Teſtator do bequeath 


pinionem, quamtum- 


vis communem, e- in one Part of his Teſtament an hundred Pounds, and in another 
manavit diſputatio a Part fifty Pounds; for in this Caſe the Legatary may recover an 


eee i hy s where two equal Sums be 
non inelegans, nec hundred and fifty Pounds . Or unle q 


injucunda. Hanc ipſe left to one Perſon, the one Quantity were left in one Writing, and 


legit. . diſput. fo. 5 1. anotfer Quantity in another Writing, ſuppoſe one hundred Pounds 


7 , „ * o < re 
OED in the Teſtament, another hundred Pounds in the Codicil ; for he 


2 

k modo evident. pro- the Legatary may recover two hundred Pounds *, as two ſeveral 
bationibus oſtendatur 4 5 | 
teſt. mult, leg. volu- | 5 rin: | 
iſe. d. F. 1. , y L. cum centum. de adimen. leg. ff. Jaſ. in d. $. 1. Graff. d. 9. 60. bi erte 7 
com. Adde Vaſq. de ſucceſſ. progreſſ. 5, 11. n. 10. Menoch. de pref. I. 4. præſ. 128. fol. bo * 1 Weng 
Za. ind. L. plane. $. fi eadem. de leg. 1. & hæc op. com. eſt, ut per eoſdem DoQores, & per a 5 

g. 60. & per Ripam. d. L. conjunct. de leg. 3. ff. | 


8 8 5 
8 
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out of his perſonal Eſtate, cis. to his Niece E. P. an Annuity of 


by the Will of the Husband, (the Wife having her Husband's per- 


Crom pton v. Sale, 2 Williams 553. 
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Legacies; except the Executor prove the Teſtators Meaning to be 


2 Minſing. in tit. de 
34h | RF ; dem. legat. Inſt. n.8. 
Sj ob eandem cauſam quantitas ſit uni in diverſis ſcripturis relicta, (puta alimentorum cauſa n ) lla | 
centum tantum ſemel præſtari debent. Menoch. præſump. lib, 4. pref. 128. n. 14. 7 


— 


The Teſtator having three Nieces 4. B. and C. and being in- C*tbberr v. Peacocl, 
debted to his Niece A. in 100 J. on a Bond, he deviſed 300 J to K. 155. 


— SES 
= ————— 
— — 
— — 


her, and to his other two Nieces 200 J. a- piece; and afterwards he il 
borrowed 100 J. more of his Niece 4. and died; it was inſiſted that 1 
ſa much of this 300 J. deviſed to her as amounted to 200 J. ſhould I 
go in Satisfaction of both the Debts owing to her by the Teſtator, ll 
and that ſhe ſhould not have the intire Legacy of 300 J. and be paid | 
thoſe Debts out of the Teſtator's Eſtate ; for a Man ſhall be intended | 5 | 1 
to be juſt in paying his Debts before he ſhall be charitable in giving [i 
Legacies; but it was decreed that the Legatee ſhould have the 3oo /. 09 
over and above the Debt of 200 J. which was due to her from the 14 
Teſtator; and the Reaſon was given in * Cranmer's Caſe, (vig.) be- 2 Salk. 58s. 1 
cauſe a Court of Equity cannot ſay that the Teſtator paid a Debt 1 
when he deviſcd a Legacy. EE | 1 

3 by Will gave ſeveral Annuities to be paid by his Executrix It 


| 
5 /. payable quarterly during her Life; to his Niece E. N. an An- — | | 


nuity of 5/. payable quarterly during her Life; to his Niece M. D. Mi 
an Annuity of 10/4. to her Daughter E. D. an Annuity of 5 . to be | | 
paid quarterly during their reſpective Lives; made his Wife E. . 1 
ſole Executrix and reſiduary Legatee, and died. E. B. the Widow by iff 
Will gave to the ſaid E. P. an Annuity of 5 J. to be paid quarterly, 0 


to her and her Heirs for ever, in caſe ſhe ſhould ſurvive her Mother 
M. P. and not otherwiſe; and to the ſaid E. N. an Annuity of 5 J. to be 
paid quarterly, to hold to her and her Heirs for ever, in caſe the ſaid 
E. N. /bould ſurvive the Teftatrix's Hſter M. P. to the ſaid M. B. an 
Annuity of 10 J. to hold to her and her Heirs for ever; and to the 


faid E. D. an Annuity of 51. to her and her Heirs for ever; and di- 


rected a Purchaſe of Lands to be made for ſecuring the Payment of 
theſe Annuities. It was inſiſted, that the Annuities given by the Will 
of the Wife ſhould be taken as a Satisfaction of the Annuities given 


ſonal Eſtate was become a Debtor in Reſpect thereof, and conſe- 
quently might intend the Legacies in Satisfaction of ſuch Debt). Sed 
ber Cur”: As to the Annuities given by the Will of the Wife to E. P. 
nd E. N. they are given upon Contingencies, and therefore cannot 
bs a Satisfaction for Annuities given abſolutely by the Will of the 
Husband: As to the Annuities given by the Wife's Will to M. D. 
and E. D. though they are of the ſame yearly Value, and greater 
in Point of Duration, than thoſe given by the Husband's Will ; yet, as 
ſhe has not declared that the one ſhall be a Satisfaction for the other, 
it may be ſuppoſed that the Wife intended to be kind as well as 
juſt to her Husband's Relations; and it was decreed accordingly. 


9. XXII. Of Y 
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F. XXII. Of divers Means whereby Le: acies are 1 
: conſiderable in the TE 5 1 


1. By what Means he that is named Executor is made incapable 
of the Executorſhip, by the ſame Means doth the Legatary 
hoſe bis Legacy. FE OS WET 5 5 
2. The Legacy is hft by Reaſon of Enmity betwixt the Teſtator 
| and the Legatary. Boks 59 N 
\ 3. Divers Extenſions of this Concluſion. > 
4. What if the Teſtator were the Cauſe of the Enmity, and the 
LTegatamy in no Fault? Ee, 
5. Certain Caſes wherein the Legacy is not oft by Reaſon of En- 
mity. 8 TT 0 
6. The Legatary, being appointed Tutor, loſeth Bis Legacy if he 
refuſe the Tutorſhi , 9 i 
7. The Lezatary, if he accuſe the Teflament of Falfity, hſarb Bis 
gay. „„ 5 
8. # 95 Tae which doth cancel the Teſtament doth loſe his WW 
eg). | | Y | = ; 
9. 7. 5 Legatary doth loſe his Legacy, bo of his on Aut ho- 
rity doth take and poſſeſs the Thing bequeathed. 
10. Certain Caſes wherein the former Conclufzon is limited. 
N Reſpect of the Fact and Perſon of the Legatary, the Legacy 
may become void divers Ways. And firſt generally, (1) by all the 
Means above recited; whereby the Executor is made incapable of 
* Gloſt. in L. 3. f. the Executorſhip*. As if the Legatary do become an Heretick, an 
333 leg. Apoſtata, or do forbid the Teſtator to alter his Will, Oc. of all 
tit. Mlantid. de con. Which Means we have ſpoken already“; wherefore we ſhall let them 


Fick. uſt. vol. 1. 12. paſs, and deſcend to ſome particular Cauſes not yet mentioned. 
It. 4. n. 2. ̃ | | 


> Supra part. 5. 66. 2, 3, 4. cum ſeq. & ſup. ead. part. g. 18. 


Firſt therefore, if the (2) Legatary become Enemy to the Teſta- 
© L. 3.6. fn. de a. tor, he loſeth his Legacy. For beſides that he ſeemeth unworthy of 
dimen. leg. ff. Ti. a Benefit at his Hands, whom he doth offend and injure; it is not 
* in reg. ceſlante likely that the 'Teſtator would that that Perſon, which proſetutes him 
= 3 with Hatred and Enmity whilſt he liveth, ſhould Jos any Commo- 
vol. 1. 12. tit. 5. in dity by his Teſtament when he is deadé. And therefore if the Te- 
FI... ... ſtator's Enemy ſhould demand any Legacy, he might juſtly be re- 

| ur in. pelled, by reaſon of the DefeR of the Teſtator's Will and Conſent*; 


ff. de his quib. ut in- 


dig. L. nec. adjecit. which Conſent is the Life and Soul of the Teſtament. 
ff. pro ſocio Maſ- | 
card, de prob. concl. q. 1289. n. 137. © DD. in L. ſi inimicitiæ. & in d. F. fin. 


The (3) Extenſions of this Concluſion are theſe. Firſt, albcit the 
Teſtator do afterwards make ſome Codicil, or Additions to his Je- 


ſtament, and do not therein expreſly revoke the Legacy before be | £ 
queathed in his laſt Teſtament ; yet it is ſtill preſumed to be revoked Wi g 


ſecretly, and in the Intent of the Teſtator, by reaſon of the aforc- 
L. filio. b. ſcia. & ſaid Hatred or Enmity *, 


ibi Bar. de adimen. 


leg. ff. Rip. in L. ult, de revoc. don. C. Mant. de conject. ult, vol. 1. 12. tit. 5. n. 2. Male, de probac. concl. 1280. 


N. 13 8. 4 | | Secondly, 


part VIE. 


of Equity; let him yet conſider, that even in Equity the Legatary, 
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Secondly, the former Concluſion hath Place, albeit the Teſtator 


were ignorant of the Injury done unto him by the Legatary, when 


it is ſuch an Injury, for. the which it is very likely that the Teſtator 
wonld have revoked his Legacy, if he had known thereof; as if the 
Legatary have committed Adultery with the Teſtator's Wife, or have 


deflowed his Daughter s. + Gloſt. in L. fdei 


commiſſ. C. de fide 


commiſſ. Mant. de conject. ult. vol. I. 12. tit. 5. n. 6, Et quidem ipſo jure tollitur legatum, ſi vivente teſtatore ſlu- 


pravit ejus uxor. eo vero defuncto, ope exceptionis. Apoſt. ad gloſſ. in d. L. fidei com. 


Thirdly, if the Wife depart from her Husband without his good ; 
Favour, ſhe loſeth her Legacy“. | „ OO ng 


| argent. leg. ff. & ibi 
gloſſ. cum Bar. Maſc. de prob. concl. 1280. n. 140. Mant. 3 4. 1 7. 


Fourthly, he which doth accuſe the Teſtator of any capital . 
loſeth his Lega). En Mes 
 Fifthly, he which becometh capital Epemy to the Teſtator's Bro- 


ther loſeth his Legacy *, 


Sixthly, (4) albeit the Teſtator himſelf were the Cauſe of the En- 
mity, and the Legatary in no Fault, yet ſhall the Legatary loſe his 


k Mant. de conject. 
ult. vol. lib. 12. tit. 
DST 


Legacy. Which Concluſion may ſeem hard, but the Reaſon is eaſy ; ' Mant. de tit. 5. n. 


namely, becauſe where the Teſtator hath conceived Enmity, there 9. Jaf- in L. fi file 
is he preſumed to have altered and revoked his Will »; which Al- def. gs 8 
teration and Revocation is ſo much the rather preſumed, when the C. de revoc. don. n. 
Teſtator himſelf. is the Cauſe of the Enmity ; for he that will be Ene- 15. Covar. in Rub, 


1 - . a ah de teſt. extr. part. 2, 
my without a Cauſe, is leſs a Friend then he that is unwillingly „„ 


9. verſic. 5. in 


made an Enemy. And therefore I do the rather incline to their _ contra opinionem 
Opinion which hold, that the Legacy is taken away by Enmity ari- A. salt olim 


quidem recept. (quo- 


ſing from the Teſtator, without any juſt Cauſe given by the Lega- rum diligenter me- 


tary, If any think that this Opinion doth favour more of Law than minit Cotta in cauſa 
ſororis ſuæ, aſſeve- 
x f q Y) rans eam elſe com- 
although innocent, ought not to receive any Favour againſt the Will munem, in memora- 


of the Teſtator®. At leaſt, howſoever the Legatary were in no 29>» verb. inimi- ; 


citiæ) ſed hodie ma- 


Fault at the firſt, if at the laſt being provoxed by the Teſtator he be- gis communiter re- 
come his Enemy, ſecking to be revenged for the Injury done him; probatam, ut belies 
in this Caſe he loſeth his Legacy, even as well as if he himſelf had ona. 1280 K. 


: conel. 1280. n. 144. 
firſt broken the Bond of Amity “. m Mant. d. tit. 5. n. 


9. L. 3.5. ult. de a- 


ES leg. f.. Dec. conſil. 426. Mant. de conject. ult. vol. 1. 3. tit. 19. n. 11. Maſc. de prob. concl. 


1280. n. 145. qui hoc diſtiẽtionis fœdere contrarias opiniones conciliat. 


Seventhly, if the Legatary did neglect to miniſter neceſſary Help 
to the Teſtator in Time of his Sickneſs, whenas he might eaſily have 
done the ſame, through the Want whereof the Teſtator died; the | 
Legacy is loſt?. For whoſo looketh to be benefited by a Man's 5 ebe 
Death, he ought to beware that he be not the Occaſion thereof, either nis. W. s at mag 


nis. 


in committing or in omitting any Thing, contrary to the Rule of 4 Mant. de tit. 5. n. 


Picty and Charity 1. A e eee 
f + | 3 | , . n. 134, 136. 
Eighthly, if the Legatary by injurious and contumelious Words do, I. f inimicitiæ. ff 
gievouſly defame and flander the Teſtator, or curſe him with wicked = rain 
Speeches; in theſe and ſuch like Caſes the Legacy is Joſt, 9 71 pA god 
The (5) Limitations of the former Concluſion are theſe. Firſt, lim te videre. 
when the Enmity is not great and grievous, but ſmall and light*, For «L. z. f. ult. de a- 
the Teſtator is not preſumed to have altered or revoked any Part of dimen leg: 2 ſi ini- 
kis Will and Teſtament made with Deliberation and Conſtancy, by ut indig. f. 49908 


ut indig. fl. 
7 C reaſon 
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reaſon of any light Offence or ſmall Diſpleaſure; but then whenas 
the Teſtator is moved and ſtirred as it were with Violence of great 
Diſpleaſure, and thereby driven to ſuch Bitterneſs of Mind againſt 
the Legatary, that it may ſeem that it repented the Teſtator that he 


t Mantic, d. tit. g. n. had bequeathed any Thing in his Teſtament to ſuch a Legatary *, 
14. Zaſ. tract. de | | 3 
ſub. c. 2. col. pen. Jaſ. in L. fi filiam. C. de inoffic. teſta. | i | 


Secondly, when the Legacy 1s left in reſpect of the good De- 


« Maſs. de prob. ſert of the Legatary*. For where Deſert went before, the Le- 
concl. 1280. n. 147. gacy is not preſumed to be taken away by the Offence following; at 
Ripa in g. ult, C. ce the leaſt if the Offence be not very great and hainous, ſuch as ma 


. fl pater. g. ven, be thought to alter a Man's Purpoſe, even againſt him that had well 
ff. de donac. Bald. deſerved!. | | c 

in. L. ſi cum. tibi. ff. | ; | 5 

de dolo. Mant. d. tit. 5. n. 17. Y Mart. ubi ſupr. vide Maſcard. d. concl. 1280. n. 148. 


Thirdly, when the Teſtator aid Legatary be roaming and re- 


duced into Friendſhip again; for then the former Enmities do not Pre- 


33 judice the Legatary*, Not only by Reaſon of Enmity betwixt the 
op. $. legat. q. 78. Teſtator and Legatary during the Teſtator's Life; but alſo by other 
Maſc. d. concl. 1280. Occaſions after the Teſtator's Death, conſiderable likewiſe in the Per- 
n. 149. ſeon of the Legatary, the Legacy may be loſt. 
| If (6) the Legatary being appointed 'Tutor in the Teſtament, or 
charged by the I cſtator with the Bringing up of ſome Child, do re- 
L. poſt legat. ver. fuſe to undergo the Charge, he loſeth his Legacy *® Which Con- 
Ces in ae cluſion proceedeth, whether he were appointed Tutor either in the 
v L. Ne fenſ. jundta. Ci], the Legacy being contained in the Teſtament *; or whether he 
- leq. de excuſ. tut. were appointed by the Father of the Child, or by any other having 
© d. L. ne fon L. Authority to appoint a 'Tutor*®, (of whom we have ſpoken before“) 
natur. de confr. tut. Or Whether the Legacy were left conditionally, (28. If he did un- 
# & ibi Bar. E. d dertake the 'Tutorſhip,) or ſimply ©; or whether the Tutor appointed 
bi. Ball. be of Kin or allied to the Teſtator, or nof. But the ſaid Concluſion 
* Supra 3. part. $.9. fajleth, when the Legatary would be Tutor, but cannot*; or when 
* 3 & ge it doth not ſtand by the Legatary that he is not admitted Tutor“; or 
excuſ. tut. Gribald. if by other Circumſtances it may appear that the Teſtator would that 
bun com- op. he thould have the Legacy, albeit he did not undertake the Tutor- 
7 Grib. de verb. tu- ſhip: In which Caſe the Tutor not being moniſhed to undertake the 


tor. Bar. Jaſ. Sichar. Tutorſhip, doth not loſe his Legacy. 1 
& alii in L. ſi legarar. . 


3. de lega. Et iſta opinio communis eſt jure Authen. pr. $. his omnibus. de her. & falcid. refragante Covar. in C. . 5 


Johann. de teſta. extra. Sed diſtingue, ut per Alex. & alios in d. L. ſi legatarius. # DD. in d. L. ſi legat. C. d. 
lega. L. cum filius. $. non jure de leg. 2. fl. I Alex. & Sich. in d. L. ti legatarius. C. de lega. 


Item, if (7) the Legatary after the Death of the Teſtator do ac- 
cule the Teſtament as a falſe Teſtament, he loſeth his Legacy there- 


x I. peſ legatum. de in bequeathed * : Unleſs he being Tutor to the Teſtators Children, W 


his quibus ut indig. or to ſome other having Intereſt, that, the Teſtament ſhould not take 


I.  & de Place, doth proſecute the Cauſe agaihſt the Teſtament, not in his 


© 1 * ] 

bis quib. ut indig. OwIr Name, but as Tutor, or for the Behoof of the Pupil ; or unleſs 
5 2 2 tit. he accuſe the Teſtament, not as a falſe Teſtament, but as unlawfully 
oo Ky * made n; or unleſs he deſiſt from the Suit before Sentence be given 5 
defunti impugrat, In theſe and divers like Caſes he doth not prejudice himſelf *, 
quamde jure diſputat. : 1 1 
u Sich. in Rub. de his quib. ut indignis C. n. 7. per L. 2. & per L. aliam cauſam eod. tit. _ en 2955 
eo de reg. jur. 6. Gabr. I. com. concl. 1. 6. tit. de reg. jur. concl. 1. Vig. method. jur. civil. bb. 12, c. 8. 4 IT 

tem, 


4 


ſame Teſtament wherein the Legacy is contained, or in ſome Codi- 


3 
8 
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Lem, if (8) the Legatary cancel or deſtroy the Teſtament, he lo- L. fi quis cum falſo 
ſeth his Legacy?. And ſo it is, though he do not deface the Te- Ferry 46 1, a 
ſtament, but maliciouſly and fraudulently conceal the ſame . + nel. de falſis. ff 


Item, if (9) the Legatary of his own Authority, without the Con- 3 L- f legatarius. C. 

ſent of the Executor, do apprehend and occupy the Legacy to him 

bequeathed, he loſeth his Right and Intereſt thereunto*. For he * L. 1. quorum lega- 

may not be his own Carver in this Caſe, but ought to receive his mum. ff. L. non du- 
; ö | 5 1 bium. C. de lega. 

Legacy at the Hands of the Executor*: Which Executor ought firſt * Sich. in d. L. non 

to have all the Teſtator's Goods and Chattels in his Hands, for the dubium. Peckivs, tit. 


payment and Diſcharge of the Teſtator's Debts*; which Debts ought Old ada. 


t Old. de action. claſſ. 
2. action. 2. fol. 1 12. 


to be paid before Legacies“. 


| CE EH 5 Peckius ubi ſupra. 
Caſtr. & Sichar. in d. L. non dubium, aſſignantes aliam rationem, nempe ob detractionem falcidiz. L. ſeimus. 


C. de jure delib. Paul. de Caſtro in d. L. non dubium. Brook Abridg. tit. Deviſ. n. 6. Fulbeck, fol. 47. 


The (10) Limitations of this former Concluſion are theſe. Firſt, 

when the Teſtator doth in his Teſtament give Licence to the Lega- 
tary to take and occupy the ſame without Delivery of the Executor *. Bar. in L. Titia. 5. 

a * | ſ ſe wy. E N Lucius de leg. 1. Rip. 
Which Licence may be granted either expreſly or ſecretly). Ex- in L. 1. cum —4 
preſly, when the Teſtator ſaith, I bequeath my Horfe to 4. B. giving ff. Sich. in d. L. non 
him Licence to take him, and to poſſeſs him of his own Authority, Jus an. C. de lega. 
without any Delivery to be made by my Executor*. Secretly, when qubium. Rip. 21 
the Teſtator faith, I bequeath unto him my Horſe, which I will that L. 2. 
he quietly enjoy withont 'Trouble or Moleſtation*; or by Words of ON MY 
like Importance ?. „ 


| . 3 | 2 Sichar. in d. L. non 
dubium. n. 12. » Ripa in d. L. 1. ff. quorum lega. n. 10, 11, 12, 13, 14. 


The ſecond Limitation is, when the Legatary was in quiet Poſ- , 1 
Lemon of the Thing bequeathed at the Time of the Death of the Te- lib. 1. Ripa. in d. L. 1. 
WY fator; in which Caſe, if there be ſufficient Goods to pay the Teſta- n. 15. Olden: de ac- 
WY tor's Debts, he may ſtill retain the Legacy ©. . ee 
The third Limitation is, when the Executor doth willingly permit „ 

the Legatary to take and occupy the Legacy without Contradiction “. * L. 1. 6. prodeſt. : 
The fourth. Limitation is, when the Legatary doth apprehend his Werum leg. 
Legacy before the Executor have proved the Will, and undertaken 


the Executorſhip ©, or before Adminiſtration be granted *. „Faul. de Caſtro in 
1 | d. L. non dubium. 
TY Ratio eſt, quia vacante hzreditate, legatarius non dicitur vitioſe occupare. f Forte tamen cenſuris eccle. puniendus 
el, per Leg. unic. de bonis inteſtatorum. 


The fifth Limitation is, when the Executor is negligent, and the 
Legacy like to periſh; as when certain Fruits or Corn on the 
Ground are given, and the ſame ready for reaping *. 


| 5 Taſ. in d. L. non 
3 FE + dubium. in fin. | 
The ſixth Limitation is, when the Legatary is ignorant that the « Sichard. in cand. 


Thing by him apprehended and poſſeſſed was bequeathed unto him n. L. non dubium. n. . 
The ſeventh Limitation is, when the Legatary is alſo Executor. i Sichard. ibid. n. 13. 

The eighth Caſe is, when any Legacy is bequeathed to good and , Tis. de pejvifer 

6: godly Uſes k. | oy | 8 8 5 Pim cauſæ, c. 45. 

The ninth Caſe (by the Laws of this Realm) is where a Thing 

I certain is deviſed, which cannot but be known to the Legatary. For 

n this Caſe, he may enter to the Legacy without Livery of the Exe- _ 

autor, whereas if the Legacy were not certain, he could not enter ' Kelleway's Reports, 
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E | . fol. 118. n. 02. 1 
WY thercunto without Danger of Loſs of the Legacy”. But in theſe a Kelleway 33 =. 
and other Caſes the Legatary doth not loſe his Legacy“: Albeit (if Old. de action. claſ. | itt 
3 e% 2. ation. interdigt 9 
need be) he may be compelled to reſtore the ſam om 5 Wl 
d. L. 1. quorum legatorum. & ibi Zaſ. & Ripa d. L. non dubium. & ibi Jaſ. & Sich. | 10 

| A. gives | 
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A. gives B. a Legacy on Pain of Forfeiture of it, in caſe he ſhould 
give his Wife (whom he made Executrix) any Trouble in Relation 
to his Eſtate ; B. brings a Bill againſt the Wife, for which there was 
very little Colour, and inter alia demands his Legacy. The Chan- 

cellor was of Opinion that the Suit was very frivolous, but would not 
declare the Legacy forfeited. Nurt verſus Burrel, Seleft Caſes in 
Chancery, fo. 1. TSS | | | 


* 


8 XXIII. Of the Death of the Legatary before the 
5 Legacy be due. 


1. If the Legataty die before the Legacy le due, the Legacy is 
_ extingutſhed. Op | 
2. 17 ſample Legacy beginneth to be due at the Death of the 
efrator. 3 | 6 
3. Wi 1 if ** Legatary die at the ſame Inflant when the Teſta- 
O eth. 185 | | 
4. If the Prince die before the Teſtator, his Succeſſors may obtain 
the Legacy. Ret e e 
5. A conditional Legacy is not due before the Condition be extant, * 
6. If the Legatary die before the Condition be extaiit, the Legacy 
is bot transferred to his Execttors. 
7. Extenſions of this former Conclufton. 
8. Limitations of the ſame Concluſion. 


9. If the Legacy be referred to a certain Day, whether it begin | SF 


50 be due at the Death of the Teftator. 
10. When the Day is utterly nucertain, the Legacy is as if is 
Were conditional. 5 | | 
II. What if the Day be certain in ſome Reſpects, and uncertain 
in other Reſpeits* 


T F (1) the Legatary die before the Legacy be due, the Legacy is 
L. fi poſt, ff. quan- I extinguiſhed * That we may know when the Legacy is due, we 
do dies. leg. cd. are to conſider, whether the ſame be pure and ſimple, or conditional, 
> Gloſl. in Rub. de Or referred to a Day. | 
' cond. & demon. ff. 1 
Graff. Theſ. com. op. 5. legat. q. 43. in prin. 


When (2) the Legacy is pure and ſimple, the Day wherein the Le- 

e L. onic. $. com gacy beginneth to be due is the Day of the Death of the Teſtator *: 
C. 4 Cds ead. tel. And therefore if the Legatary die before that Day, the Legacy is 
lend. © © Void; neither can the Executors or Adminiſtrators of the Legatary 
8 d. L. unic. $. cum demand the ſame . Inſomuch that if the Teſtator by his Laſt Will W 
triplici. do bequeath his Lands and Tenements to F. S. and to his Heirs; yet 
if J. S. die before the Teſtator, the Deviſe is mcerly void; and ſo 


© Plowd. in caſu in- the Heirs of the ſaid J. &. cannot recover the Land by Force of the I | 


nurſe er Wille. And (3) fo it is although the Legatary live as long as the 


Cheddington's Caſe. Tęſtator. For if he do not over-live the Teſtator, but that they die 
* Duobys ful mor both at One Inſtant, (both peradventure being drowned together, or 
nd” ah R both being ſtruck to Death with the Fall of an Houſe z) in this Caſe 
mitur prius mortuus. alſo the Legacy is not due s, and conſequently not tranſmiſſible to 
L. pa 10. mp. the Executors or Adminiſtrators of the Legatary. But it the Lega- 
z L. quod. F. de reb. tary do over-live the Teſtator, though it be but a very little, even 
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— * of 


a Moment, then the Legacy is due , and ſo may be recovered * Caftr. ind. L. quod 


"nd | . | . Tiraq. de jud. in reb. 
by the Executors or Adminiſtrators of the Legatary \, Neither exig. lim.3. nec longe 


is it material whether the Legatary did know, or were ignorant abelt. Jaf. L. fl quis. 


© of the Legacy; or whether the Will were proved, or the Ad- © de inſtit. & ſub. 


miniſtration of the Goods committed, whiles the Legatary lived !: 1 Pf poſt diem. ff. 
For in this Cafe alſo the ſame is due to his Executors of Ad- quand. dies leg. ced. 
miniſtrators. Howbeit (4) the former Concluſion, that if the Le- 8 N Nes 
gatary dic before the Teſtator, the Legacy is extinguiſhed, doth ! L. unie. 5. Sig au- 
not hold where- any Thing is bequeathed to the Prince: For though tem. C. de cad. tol- 


| | | | len. Dyer fol. 36; 
the Prince die before the Teſtator, yet the Legacy is due to his Suc- 35 3675 
ceſſor 2 p | 3s Bo quod princ. ff. 


W hea (5) the Legacy is conditional, the Day wherein the Legacy ae, Saad 
beginneth to be due is the Day wherein the Condition is performed x: 


F< How 
And therefore (6) the Rule is, that the Legatary dying in the mean = es 44 
while, before the Condition be performed, the Legacy 15 extinguiſh- Bar. in L. fi pott. ff. 
ede. Which Rule (7) is extended, although the Legatary were one 7 Hr a9, 
of the Teſtator's Children ?, rnd wn dg 


Bar. in d. L. fi poſt 


diem. Þ Gloff. in L. unic, de his qui ante aper. tab. C. Vaſq. de ſucceſſ. progreſſ. 1. 3. $. 19. n. 19. quæ opi- 


nio communis eſt, ut latius per Mantic. de conject. ult. vol. I. 11. tit. 20. n. 1. 


Item, Although the Condition were referred to the Will of the 
Legatary. For Example; the Teſtator giveth to 4 B. an hundred ps 
Pounds f He eil: For in this Caſe alſo, if the Legatary die before 
he have declared himſelf eiiling, the Legacy is extinguiſhed , and 3 L. fi ita. F. fi illi. 
ſo nothing is due to his Executors or Adminiſtrators. Likewiſe, if * 
the Condition be alternative, whereof one Part is ſimple, and the 
other conditional, if the Legatary die before the Condition be per- 
formed, the Legacy is utterly void. For Example; the Teſtator L. cum illud. ff. 
doth bequeath to 4. B. all his Plate, and if his Wife have a Child, duand. dies leg. ced. 
an hundred Pounds: Albeit 4. B. do over-live the Teſtator, but die 
before his Wife have a Child, the Executors or Adminiſtrators of the 


Legatary can neither obtain the hundred Pounds, nor the Plate. * DD. in d. I. cum 
: | | illud. Ætiologia eſt, 
| | quia in alternativis non ſunt duo legata, fed unum. 


Limitations (8) of this former Rule are many *. Firſt, when it is Or 
the Teſtators Will and Meaning, that the conditional Legacy be e. 7. except. 2. Vi. 
tranſmitted . i . de Mant. 1. 20. tit. 

| 5 | | * 119 11. 
« Vaſq. de ſucceſſ. progreſſ. I. 2. h. 18. n. 94. lib. 3. $. 29. n. 16. Bar. in L. fi is cui. 9 hoc autem. de leg. 1. 


in fin. 


Secondly, when it doth not ſtand by the Legatary wherefore the 
Condition is not performed, and in that Reſpect the Condition is re- | 55 
puted for accompliſhed *. 28 „ ſupes part. 4. f. 8. 

Thirdly, when the Legacy is not conditional, but modal ?. (Ot » 1, cam tale. . de 
which Difference we have ſpoken before "7 = CRE i au o Supra pare: 4.6 9. 

Fourthly, when the Legacy, which was firſt conditional, 1s aſter- , 7 on ado 3 os 
wards repeated without any Condition. cond. & demon. & 


| dition Caltr. ibid. 
Fifthly, when the Teſtator doth give the Legacy upon Condition J. len. C. de in- 


afterwards to be expreſſed, but expreſſeth none d r 
Finally, whereſoever the Condition doth not make the Legacy con- . fl dies. $. ult. f 


* a EY : 6 a 2 quand. dies leg. ced, 
ditional, (either becauſe it is ſecretly included * in the Diſpoſition, or 1, de conject. ut, 


7 D rejected vol. J. 2. tit. 20. n. 53. 


* C. cum non ſtat 


— ** 
- 
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cbm rejected) it doth not hinder the Tranſmiſſion of the Legacy to the 
 poſſibilis. Infir, de Executors or Adminiſtrators of the Legatary deceaſed, no more than 
hzred. inſt. & ſupra, if it were a ſimple and pure Legacy. „ 
. 4. & 5. pat-4 When (9) the Legacy is referred 20 4 Day, then it is material 
whether the Day be certain, or uncertain, or in ſome Reſpect certain 
and in other Reſpect uncertain. a0 „ n 
555 _ ln the firſt Caſe, that is to ſay, when he Day is certain, the Le- 
© L. cedere diem. de gàcy beginneth to be due at the Time of the Death of the Teſtator 
verb. fig. ß, cr ibi although it cannot be demanded effectually before the Day do come 
Alciat, & Revuſl. And therefore if after the Death of the Teſtator, the Legatary die al- 
ſo before the Day of Payment, the Legacy is tranſmitted to the Exe- 
L cutors or Adminiſtrators of the Legatary, as if it had been a pure and 
pg awry 1 ſimple Legacy. For Example; the Teſtator doth bequeath to A. B. 
dome devs 20 l. al an hundred Pounds at Eaſter Auno Domini 1600. and afterwards 
W. S. deb. pay in 4 dieth, and after him the Legatary dieth alſo before Eaſter Anno 1600: 
13 dre les in this Caſe the Executors or Adminiſtrators of the Legatary at Ea- 
Executors le deviſee ftr 1600. may demand and recover the Legacy; becauſe the Time 
e ee is certain (in the Reputation of Law) as well in Reſpect of the Que- 
Lordinary. Brook ſtion When, as in Reſpect of the Queſtion whether e, as may be ſeen 
Abridg. tit. Deviſe, in the following Paragraph. 3 ks 1290 
« DD. in d. L. ſi dies & in L. ſi poſt diem. ff. quando dies leg. ced. Graf. Theſ. com. op. F. legat. q. 43. n. 3, 4, f. 


In the. ſecond Caſe, that is to ſay, when (10) the Day is utterly 

L. es ee uncertain, the Legacy is compared to a conditional Legacy *: And 

Gt 0006, e therefore if the Legatary die in the mean Time, the Legacy is loſt, 

without Devolution thereof to the Executors or Adminiſtrators of the 

I. unic. g. fin au- Legatary deceaſed . For Example; the Teſtator ſaith, I do bequeath 

tem. C. de cad. toll. to A. B. an hundred Pounds ehen he ſhall be married; or thus, I be- ® 
queath to A. B. an hundred Pounds, zo be paid when he ſhall be mar- 

ricd: Here the Day is utterly uncertain; for neither is it certain 

hen, neither yet whether the Legatary ſhall marry before the E- 

vent. And therefore if the Legatary die before he be married, his 

Executors or Adminiſtrators have no Action or Right to demand the 

* DD. in d. f. fin Legacy . Neither is it material, whether the Day be joined to the 

autem.  _ Subſtance of the Legacy, as in the former Example, or to the Exc- 

cution thereof, as in the ſecond Example: For it is not devolved ei- 

! Bar. in L. & cui. f. ther in the one Caſe or in the other. But if the Teſtator bequeath 

hoc autem. de leg. 1. to 4, B. an hundred Pounds for and towards her Marriage, and ſhe 


ſt. gloſſ. in L. Se 1. f | 
ay J Trebel. E & die before Marriage, yet is the Legacy due to her Executors or Ad- 


Alex. ibid. Mant. de miniſtrators . 5 
conject. ult. vol. 1.11. 


tit. 20. n. 3. & eſt communis opinio, teſte Graf. Theſ. com. op. 6. legatum. q. 43. n. 7. Legato Titio relict. ita ut 
Meviam duc. in uxorem, an ſit modale vel condicional. Vide Men. tract. de præſump. lib. 4. pref. 146. n. 17. 
Graf, Thefaur. com. op. 5. legatum. q. 48. n. 2. * Dyer fol. 59. Fulb. tit. Deviſe, ſol. 46. 


In the third Caſe, that is to ſay, when (11) the Day is partly cer- 
tain, and partly uncertain, we are to diſtinguiſh, whether the Uncer- 
ring be in Reſpe& of the Queſtion J/'bether, or of the Queſtion 
Ihen. — e 
If the Uncertainty be in Reſpect of the Queſtion ether, not of 
, the Queſtion hen, as if the Teſtator do bequeath an hundred Pounds 

chen his Son ſhall come to the Age of 21 Years; (for here it is cer- 


tain when he ſhall be of that Age, but uncertain whether he ſhall live Wa 


till he come to that Age;) in this Caſe we mult yet again Gln. . 
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For either the Time is joined to the Subſtance of the Diſpoſition; as 


had lived ?. 
F. hoc autem. ff. de leg. 1. Alex. in L. Se jus ad Trebel. in fin. ff. Vaſq. de ſucceſſ. progre 


as elſewhere hath been declared *. 710 


hs * 
— gy 


when the Teſtator ſaith, I give to 4. B. an hundred Pounds ehen he 
cometh to the Age of 21 Tears; and then the Legacy is not devol- 
ved to his Executors or Adminiſtrators, if he die in the mean Time ®, Bar. in d. L. ſi cui. 


(except in certain Caſes elſewhere before ſpeciſied :) Or elſe the Day 9 hee autem. de leg. 


1 ; | „ This 1 
is joined to the Execution or Performance of the Legacy; as wheh prin. 1 


the Teſtator doth bequea h to A. B. an hundred Pounds, which he les bed f. Vaſq. de 


willeth 70 be paid when the Legatary ſhall be of the Aoe of 21 << progre I. 3. 


; 1 lt IR e $. 29. n. 3. 
Nears ; and then the Legatary dying in the mean Time, his Execu- * * Tre 4. 1. 
tors or Adminiſtrators may recover the Legacy, when the Time is 3 . 
pired the Legatary ſhould have been of the Age of 21 Years, if he. 6, 5 'Ses Joy. 
| | HET 0) | ced. Bar. & Paul. de 
Caftr.'m L. fi cui. 
verb. quandoque, &c. 


——— the Uncertainty be not in reſpect of the Queſtion whether, but 


of the Queſtion ; as if the Teſtator do bequeath to A. B. an 

hundred Pounds, when the Executor of the Teſtator ſhall die, or to 

be paid when the ſaid Executor ſhall die; (for here it is certain whe- 

ther the Executor muſt die, (we muſt all die,) but when he muſt die 

it is uncertain :) In this Caſe the Legacy is not tranſmitted, the Le- 
gatary dying before the Executor of the Teſtator-. Howbeit this Le- * L. hujuſmodi. ff. 
gacy after another's Death, if it be duly conſidered, is not only un- La pe re _ 
certain in reſpect of the Queſtion hen, but alſo in reſpect of the res meus. de con. & 
Queſtion ether; becauſe it is uncertain alſo whether the Legatary demon. Ceval. de u- 


ſhall over-live the Executor, not only when the Executor ſhall die“, nog —_ ns 
| pinio eſt magis re- 

cepta, ut per Graſ. 

Y d. L. hæres meus. de 


Theſ. com. op. F. legatum. q. 43. n. 8. Vaſq. de ſucceſſ. progreſſ. I. 3. $. 27. n. 11. 
cond. & demon. fl. * Supra. part. 4. F. 17. | 

By the Civil Law it is neceſſary in all Legacies to conſider two Ef- 
fects of the Right of the Legatee, (g.) one which renders him Ma- 
ſter of the Thing deviſed, ſo that he may demand the Delivery there- 
of immediately ; or where it is not demandable till a certain Time to 
come; the firſt of theſe Eſſects is, that then the Time is come in 
which the Right of the Legacy veſts in the Legatee, for then the 


Legacy is due; and in ſuch Caſe if the Legatee dies before he hath * 


received the Legacy, it is tranſmiſhible to the Adminiſtrator ; and tho 
a Certain Time is fixed for the Payment thereof, yet ſince the Legatee 
hath acquired a Right by ſurviving the Teſtator, he tranſmits that 
Right to his Adminiſtrator whether he die before or after the Pay- 
ment; and this agrees with our Law as in the Caſes following. 

. The Father deviſed to his Daughter Mary 500 l. to be paid out Ce verſus Knight, 
of Lands mortgag:d to him, which Mortgage was forfeited in his Rep. in Chan. 91. 
Life-time ; the Daughter married the Plaintiff, and both ſhe and her 
Father died before this Legacy was paid ; but the ſame was decreed 


kor the Husband. 


Deviſe of 100 J to Mary Frith to be paid to her on the 29th Day Imxent & ux verſus 
f September 1668. ſhe died before that Day, and Margaret the Wife 3 e 
of the Plaintiff adminiſtered; and then the Husband and Wife exhibi- N W 
ted a Bill in Chancery for this Legacy, which the Defendant refuſed 
to pay, pretending that it was not demandable by the Adminiſtratrix, 
becaule ber Inteſtate Mary Frith the Legatee had it upon a Condi- 


tion, which was, if C e lived till the 29th of September, Cc. which 


being 


H. I. 3. F. 29. n. 3. 


- 8 
o | 
: 
- - 
_— — > — — — n —— — - — — — 
- 5 ” - 6 q - , xo ee A ET On — — he Fe POT I - - » — — 0 1 - 
— rr — 2 2 n BOW ate n 2 yy: 4 X — — — — — 
S Na . ye PCR — — , Ee IT. Ce a hit. earn et es n Was - — — 
E ˙ ec roagagtatgnd — — — — — * — 2 — 7 —— - 7 
” — SE — Led 8 1 — — 2 
* Ky —— — 
- 7 —— x 


C 
.. DIL” no 
* 


9 


4) 
18 
Wo” 
1 
': 1 
> 
oh © 
1 


A ; * 
4 ' / * » "_ — 
Y f 4 „ 4 th. 2 * A. — 
a n * . — ooo. — — _ & 4 e 
” oe POL ITT ; Ogre eee FIG N * 1 
= * of a> 5 1 
” 


* 


being now diſpenſed withal by the Act of God, cig. by her Den 
before that Time, the Performance of that Condition is become 
impoſſible ; but the Court was of Opinion that an Intereſt was veſted 
in the Legatee, which was tranſmiſſible to her Adminiſtratrix ; and 
Sf +7 the Legacy with Intereſt from the Time of the exhibiting 


Barlow verſus Grant, D 


A Legacy of 3o/. was deviſed to an Infant to put him out 45 


1 Vern. 215. prentice to ſome Trade, and before he was of a competent Age to 


be placed out as an Apprentice, he died; it was decreed that this Le- 
gacy ſhall go to his Adminiſtrator. 8 

Lord Paulis Cafe, The Father made a Settlement of his Lands, and amonglt other 
1 Vern. 2044 Things to Truſtees to raiſe 4000 J. a- piece for each of his Daughters 
2 Vent. 366. S. C. pgyable at Twenty-one or Day of Marriage, and competent Main- 
tenance in the mean Time, in caſe he ſhould not otherwiſe direct by 

his Will; and afterwards by his Will he deviſed 4000 J. a. piece to 

his two Daughters to be paid to them reſpectively, in ſuch Manner 

as by the ſaid Deed of Settlement was declared; and 100 J. per Anm. 

for their Maintenance, as by the ſaid Deed was appointed ; but one 

of the Daughters died unmarried and under Age before her Portion 

could be raiſed ; and the Father being dead ſoon after this Settlement 

was made, the Mother adminiſtred to her Davghter, and exhibited 

her Bill againſt the Heir at Law, and the Truſtees named in this Set- 

tlement, to have this Legacy of 40co J. and Intereſt thereof from 

the Death of her Daughter, to be raifed out of the Truſt Eſtate, in- 

ſiſting that it was debitum in preſenti to her Daughter, ſolxendum in 


futuro; and therefore being an Intereſt veſted, it ought to go to her 


Adminiſtratrix; and that it being a Duty ariſing by the Will, 'ris in 
Nature of a Legacy ; for the Deed was only to take Place if the Fa- 
ther made no Appointment by his Will; but deereed that this Sum 
of Money ſtands upon the Dced only, and that the Will is a Con- 
firmation thercof ; and that it was to come wholly out of the Lands, 


and the perſonal Eſtate was not made ſubject by the Will to the 


Payment thereof. 


— —_ Die. 2 The Father by his laſt Will deviſed: 200 J. a-piece to the two 


the Children died within that Time; this was adjudged a lapſed Le- 


gacy; for where-ever the Time is annexed to the Legacy it ſelf, in 


ſuch Caſe if the Legatee dies before that Time happens, 'tis a lapſed 
Legacy ; but where the Payment of a Legacy is to be made at a 


Time to come, there, if the Legatee dies before that Time, the Le- 
gacy is tranſmiſſible to his Adminiſtrator, becauſe an Intereſt in the 


Sum was veſted in the Legatee immediately upon the Death of the 
Teſtator, though the Payment was to be made in futuro. . 

A Legacy was given to a Feme Covert 70 be paid 10 her eigh- 
teen Months after the Death of the Teftator ; ſhe died within that 
Time; adjudged that her Husband was intitled to this Legacy, be- 


2 Roll. Rep. 134. 


cauſe the Wife had an Intereſt in it before the Day of Payment, and 


ſuch an Intereſt which he might have releaſed. 
One makes his Wife Executrix, and gives her all his Goods and 
| Chattels, provided, that if ſhe ſhall die without Iſſue by the ſaid 
 Teftator, then after her Deceaſe 80 J. ſhall remain to the Teſtators 
Brother J. S. The Teſtator dies. 1 be | 
J. H. the Brother died in the Life-time of the Wife, and then the 


Wife _ without Iſſue. ons The 
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Children of T. F. at the End of ten Tears after his Deceaſe, but both KM 


1 


* * _ 
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Part VII. How Teſtaments become void. 


The 80 J. with Intereſt from the Wife's Death, and Coſts, were 
decreed to the Executors of J. S. the 'Teſtator's Brother. Pinbury v. 


Elkin, 1 Williams 563. 2 Vern. 347. 

One deviſed the Reſidue of his perſonal Eſtate to ſix Perſons, 70 

each of them a ſixth Part, and made them Executors, but one of 

theſe ſix Executors and reſiduary Legatees died in the Life-time of 
the Teſtato . . * Wt . 
This is a lapſed Legacy as to one ſixth Part, the reſiduary Legatees 
being Tenants in Common, and not Jointenants, and therefore the 
Legacy ſhall not ſurvive,” but go to the Teſtator's next of Kin, ac- 
cording to the Statute of Diſtributions. But if any Legatee, where 
deere is a joint Deviſe, dies in the Life-time of the Teſtator, it ſhall 

= go to the ſurviving Legatees. Page v. Page, 2 Williams 489. 

55 Sir Thomas Doleman by his Will gave ſeveral Legacies and (inter 
alia) 500 l. to his Nephew Lewis Doleman, payable at his Age of 
twenty-five, and charged his Land with the Payment of his Debts, 
Legacies, c. and ſoon after died. Lewis Doleman died an Infant 
about ſixteen Years old, having left his Mother Executrix. 

Where there is a Bequeſt of any Sum of Money out of a perſonal | 
FPſtate to one, to be paid at his Age of twenty-one or twenty-five ; 
if the Legatee dies before the Time of Payment, it becomes notwith- 
2 ſtanding a veſted Legacy tranſmiſſible to Executors or Adminiſtrators ; 
but where ſuch Legacy is deviſed out of a real Eſtate, and the Le- 
gatee dies before the Time appointed for Payment, there the Legacy 
ſhall ſink into the Land ; becauſe Equity will not load an Heir for 
the Benefit of Executors or Adminiſtrators. 5 

And fo it was decreed Chandos and Talbot, 2 Williams (601). 

Paulet and Paulet, 1 Fern. 204, 321. Tates and Fettiplace, 2 Vern. 

416. Jennings v. Lookes, 2 Williams 276. 


— 


XXIV. Of the Deſtruction of the Thing bequeathed. 
S 1. The Legacy is extinguiſhed, if the Thing bequeathed do periſh. 
2. What if it periſh by the Fatt or Negligence of the Executor? 
. What if the Legacy be general, or do confift in He 
Mhat if one Thing of two Things be bequeathed, whereof. the 
one doth periſh ? | Ds 5 
5. hat if the Thing bequeathed be not deſtroyed, but the Form 
thereof altered? 


>> VI 


F the (1) Thing bequeathed do periſh or be deſtroyed, the Lega- * F. fi res legata. Inft. 
| cy i inguiſhed *, and the Legatary deſtitute of Remedy. For de, ga, Pe hac. q. 
= Y 1S CXUnNgUlL 3 egatary y vide Fulbeck, tit. de- 
WY ample; the Teſtator doth bequeath unto thee his beſt Ox, which vice, fol. 41, 42, 43. 
os is afterwards killed; in this Caſe the Legacy is extinguiſhed *; in- fy mortuo bove. ff. 
lomuch that neither the Skin, nor the Fleſh, nor the Price is due un- 24. J. = legata. & 
to thee . Which Rule notwithſtanding is limited in certain Caſes. ibi Minſing. 
"Firſt, when (2) the Thing bequeathed doth periſh by the Fact or 

Negligence of the Executor; as when the Executor after the Death 


of the Teſtator converteth the Thing bequeathed to his own proper 


Ule ; or when he maketh Delay, in not paying or delivering the 8 . 8 | i 

Thing bequeathed fo ſoon as he may, after he hath undertaken the je . rr; 5 ö | 
Executorſhip e or doth unjuſtly defer the Proving of the Will, and + L. omnia, de leg. [If 

8 TOR x 5 Under: ff. Intellige, fi modo Vi 
—_— ' 7 | . præcedat interpella- 1 
. vel hominis, vel certæ diei. L. fi ex legat. cauſa. ff. de verb, ob, ſed non ſufficit mora irregularis, nempe quæ ex nl 
. uramento oritur. Cagnol. in L. quod te. ff. ſi cer. pe. n. 97, il | 


, 


' 
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| „ de ul. Undertaking the Executorfhip ; and the Thing bequeathed periſh in 

, the mean Time; for then the Legacy is not ſo extinguiſhed, but that 
the Legatary may recover the Value thereof, albeit the Thing it ſelf 

E Paul. de Caftr. in 2 d albeit i uld © a . 3 

I. ſervum filii. f. f he not extant ?; and albeit it would have periſhed likewiſe l, if it 

pocula. de leg. 1. had been delivered to the Legatary in due Time i. 

L. ſenatus eod. tit. | | ner | | 

Mant. de conject. ult. vol. I. 9. tit. 12. n. 3. Þ Quomodso conftabit rem etiam legatario traditam perire voluiſſe, vide 

Ripam in L. quod te ff. ſi cer. pe. & Cagnol. in eand. L. n. 82. 12 Alex. Jaſ. & alii in L. nemo de verb. ob. ff. 

quorum opinio eſt communis, ut refert Jaſ. ubi ſupra, & Soarez. 1. recept. ſententiarum, litera M. ant. 222. de qua ſen- 

tentia tanto minus dubitatur, quanto magis dubitatur an res apud legatarium peritura fuiſſet. Quod ſi manifeſte conſtaę 

rem eodem modo fuiffe peritutam apud legatarium, hie multi recedunt ab ilto communi dogmate, exiſtimantes æquio- 

rem opinionem eſſe, ut non teneatur executor. Soarez, ubi ſupra. Ripa in L. fi inſulam, de verb. ob. n. 70 ö 


8 T3 


6 3 5 


Sccondly, when (3) the Legacy is general, or conſiſteth in Quanti. Wl 
ty; as when the Teſtator doth bequeath an Horſe, or an Ox, (not this Wl 
Horſe, or that Ox;) or when the Teſtator doth bequeath certain 
Quarters of Wheat, or other Grain, not this or that Grain lying in 
* L. incendiom. C. 6 fuch à Barn or Garner; this Kind of Legacy cannot periſh, though 
cer. pe. L. non ampli- all the Teſtator's Cattle do periſh, and all his Corn be Fas, Ae, 
ut. 9. u. de leg. 4 K and therefore. the cas 


| | N ; 
A, Hoy may recover his Legacy. Unleſs ſome 

Minſing. in $. fit r g 45 * | a 

dez, Tot c jeg: certain Thing were offered to the Legatary, which he without juſt 

1 L. hujuſmodi. F. Cauſe refuſed to take; for then, if the ſame Thing do. periſh after- 

ſtichum. & g. $i cu... Dei tinoniſhed ? 

de leg. 1. wards, the Legacy 1s exting ET as vat 

Thirdly, when (4) one of two Things is bequeathed alternative- 

„ L. cum res. $. ſed ly; as if the Teſtator do bequeath his Apparel, or his Books, the one 


ſi de leg. 1. | | + & „ 
123 of theſe being conſumed, the other of them may be recovered n; un- 


ſtichum. & F. ſi cui de lefs the Election appertaining to the Executor, he offered the one of | - : 


leg. 1. I. ftatu. live- them to the Legatary, which afterwards periſhed *. 

= ut. de leg.. Pourthly, (5) when the Thing bequeathed, whereof the Form is 
= altered, may be reduced to his firſt Matter; as when the Teſtator doth 
bequeath ſome Maſs of Metal, be it Gold or Silver, Tin, or fuch like, 
whereof the Teſtator afterwards doth make ſome Veſſel, or other In- 
{trument ; or, on the contrary, the Teſtator having bequeathed a Cup 


of Gold, or other Veſſel, or Inſtrument of Metal, doth afterwards | I 
diſſolve the ſame to his firſt Matter; or the Teſtator having bequeath- Wa 
ed a Cup of Gold, doth make a Chain thereof; the Will of the Te- 


by, ſtator by ſuch Alterations is not preſumed to be altered, and there- W 
* Bar. Lancel. Dec. fore the Legacy is not thereby extinguiſhed *. 5 


& alii in L. ſervum - 


fili. $. ſi pocula. ff. de leg. 1. quorum opinio communiter approbatur, ut refert Jaſ. eod. 5. n. 5. 


But if the Thing bequeathed, after the Form thereof be altered, 4 | 
cannot be reduced to that which it was before; as Wool when it is 


Þ-L.lana. & de lag. 1 | Parce * 
Bar. Paal. de Ge, the Teſtator having bequeathed certain Wool or Timber, and after- W 


& ali communiter in Wards tranflating the fame to other Forms, from whence they cannot 


made Cloth, or Timber when it is hewen or made a Parcel of a Ship; | 


4. L. fereum fil. , be reduced to the former, the Legacy is extinguiſhed ?; unleſs it co Wl 


fi, pocula. de leg. 1. 


ad. h. fi pocula, appear that the Will of the Teſtator therein is not changed 4. 


De quibus plene Other Limitations there be of this Rule, as alfo divers other ; 4 
Vigelius in faa me- Cayſes whereby Legacies may be loſt: But neither have I convenient Bl 


thodo ext je Leifure to proceed in the Diſcourſe thereof; neither do 1 think the 

10. cauſ. 51.ubi enu- fame either ſo needful or profitable to be known, as theſe whereot | ® 

merat 70. caulas a. J have made Choice, and which I have already delivered. And therc- Wl 

. thought good only to refer ſuch as are farther ſtudious in that Wa 

| Point, to their own more plentiful Libraries, and more ſerious La- 
bours, and here cut off the Thread of this Teffamentary Treatiſe. 
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PP END IX. 
Du the Statute 3 Geo. 1. No Manors, Lands, Tenements, Heredi- Lands Ce 55 
taments or any Intereſt therein, or Rent or Profit thereout, ſhall 0 Papiſt eb a 
paſs, alter or change, from any Papiſt or Perſon profeſſing the Popiſh rolled, &c. 
Religion, by any Will, except ſuch Will within ſix Months after the | 


Death of the Teſtator ſhall be inrolled in one of the King's Courts 
of Record at Weſtminſter, or elſe within the ſame County or Coun- 


ties wherein the Manors, Lands and 'Tenements lie. 


The Statutes 10 Geo. 1. 3 Geo. 2. 6 Geo. 2. 9 Geo. 2. 11 Geo. 2. 3me for Inrolment 
12 Geb. 2. have reſpectively inlarged the Time for inrolling ſuch 
Wills made ſince the 29 Sept. 1717. And by the Statute 16 Ceo. 2. 


every ſuch Will made ſince the 29 Sept. 1717. ſhall be effectual, pro- 


vided it be inrolled on or before the 28 Nov. 1743. but the ſaid AQ 
ſhall not extend to any ſuch Will already made and not inrolled, of 
the Want of Inrolment whereof Advantage ſhall have been taken on 


or before the ſecond Day of February 1742. 


And by the ſaid Statute 16 Ceo. 2. it is enacted, That no Purchaſe WhenPurchaſes made 


made for valuable Conſiderations of any Manors, Meſuages, Lands, 5. 8 


Tenements or Hereditaments, or of any Intereſt therein, by any Pro- Default of the Will 


teſtant, ſhall be impeached or avoided by Reaſon that any Will, S NE DS Prem 
through which the Title thereto is derived, hath not been inrolled "> * To 
as is required by the ſaid Acts, ſo as no Advantage was taken of the 

Want of .Inrolment thereof before ſuch Purchaſe was made; and fo 

as fuch Purchaſer had not Notice before ſuch Purchaſe was made, 

that the Perſon who made ſuch Will was a Papiſt ; and fo as no De- 


cree or Judgment hath been obtained for Want of the Inrolment of 
. 5 | 
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A. 


Batement of Legacies. Page 28, 29 
Abeyance, when the Fee-ſimple ſhall 
be in Abeyance. 147 
Ademption of a Legacy, what it is. $21 
Ademption muſt be proved, for it is not to 
be preſumed. 544 
Where, when a Debt is deviſed, and the 
Debt is aſterwards received by the Teſta- 


tor, it all be an Ademption of the Le- 


gacy. 35348, 549, $50 
Where, when the Teſtator gives his Child a 
Portion by his Will, and afterwards gives 
that Child a Portion i in Marriage, it ſhall 
be an Ademption of the Legacy. 549 
The Teſtator by his Will gives 10007. South- 
Sea Stock, afterwards fells Part of it, and 
after re-purchaſes more, whether this is 
an Ademption. 550 
Adminiſtrator and Adminiſtration, cannot de- 
viſe Goods he hath as Adminiſtrator. 189 
Adminiſtrator to Part ſhall be charged with 
the Whole. 5 | 434 
Adminiſtration, where it ſh all be granted to 
the Widow or next of Kin. 224 
Adminiſtration granted to two will ſurvive. 
225 

Adminiſtration may be granted to one where 
there is no Executor, upon a Condition, 
and till that Condition is performed. 308 
Where it may be granted for a certain Time. 


310 
Cannot be repealed at the Pleaſure of the 
Ordinary. | 381 


Adminiſtrator durante miuori ætate. 333, 334 
Such an Adminiſtrator cannot {ſell the Goods. 


335 

Temporary Adminiſtrations. 336 
Adminiſtrations durante minori tate, durante 
abſentia, & pendente lite, 336, 337 


zincipal Matters; 


| Adminiſtration cum Teftamento annexo. Page 
| 415 
Advancement, what ſhall be an Advancement 
in the Life-time of the Father. 232, 233 
Age, when a Perſon ſhall be of ſufficient Age. 


218, 219 
Alienation, Tenant in Tail cannot be re- 
ſtrained to alien. | 171 
Proviſo not to alien. 19, 180, 181, 182, 
2435 244 

Alienation, Condition not to alien, not good. 
| 289, 291 
Alien may be an Executor or Adminiſtrator. 
377 
Deviſe of Lands to bien; void. 378 
All my Eſtate, Deviſe thereof, includes both 
real and perſonal. 162, 163 


All my Goods, by a Deviſe thereof a Leaſe 


for Years will paſs. 201 
Atl my Lands and Tenements, thoſe which 
he hath in Poſſeſſion and Reverſion, paſs 


by the Word Tenement. 251, 252 
All my Tenements, by that Word two Houſes 
r 483, 484 
Apoſtate cannot make a Will. 100 
Difference between an Apoſtate and an He- 

retick. bt”. 
Cannot make an Executor. 365 


Apprentices, Lands were charged with 1000/7. 
to put out Apprentices; the Money was 
paid to the Executor of the Donor, it 
ought to be paid to the Parſon or Vicar. 


69 

Appurtenances, what paſſes by that Word in 
n | 54, 141, 182, 4.09 
Aſent, where the Aſſent of the Executor is 
neceſſary to a Legacy. 25 
Where there are two Executors, the Aſſent 
of one is good. A 
Where it may be given vpon a Condition 
_ precedent, 26 


r F | js ſent, 


The Reaſon why an Executor muſt Aſſent. 


5 F” and Feme, what Power a Feme Co- 
May by Will diſpoſe of what ſhe has 
. Baſtard, of Baſtards in general. 368 
Deviſe to a Baſtard good. 
Baſtard is not included by the Word Iſſue. 
Where the Husband ſhall be reputed to be 


By a Deviſe to Natural Children, whether 


Biſhops, what they are to give the King at 


their Death. 116 
Their Laſt Wills are to be proved before the 
Arxchbiſhop. 4335 434 
Blind- man may make a Will. 96 
Where he cannot make a Will. ibid. 
Bona notabilia, what they are. 438, 439 


In what Caſes the Right of Adminiſtration 


* 


1 


* 


- 4 Table of the Principal Matters. 


a t 


Aſſent, where it ſhall be effectual to one in 
- Remainder. Page 26 
The Reaſon why the Aſſent of an Executor 
is neceſſary. 27 
Where it ſhall relate to the Death of the 
Teſtator. * ibid. 
An Executor refuſing to aſſent, may be com- 
pelled.; 5 29 
Where an Intereſt is veſted by an Aſſent. 
| 39g 201 


252 
Aſſignee of an Executor, Covenant lies a- 
gainſt him upon an expreſs Covenant of 
the Teſtator. . 404 
Averment, where it ſhall make the Deviſe 
ood. TW.” WY | 
Awveidance, what ſhall b 
the next Avoidance. 


i . 


„„ Fs 4 
e a good Deviſe of 
_—_ 


vert has to make a Will. 87 to 95 
ſaved out of ſeparate Maintenance. 95 
306, 372, 373 

297, 298 
the Father. 299 


Natural Children born after the Will ſhall 
take. | 373 


is in the Metropolitan. 440 
The Debt is where the Bond is. ibid. 
Debt upon a Contract follows the Perſon of 

the Debtor. . 440, 441, 442 


Where it is in ſeveral Peculiars, the Arch- | 


biſhop hath the Right of granting Admi- 


niſtration. | 442, 443 
Pleading of Bona notabilia. 440, 441 
Bonis propriis, where an Executor ſhall be 

charged de Bonis propriis. 391 


Burgage Tenure Lands may be deviſed, 121 
The Will of Lands, muſt be proved before 
the Ordinary ; and of Goods, it muſt be 


inrolled before the Mayor. ibid. 
"A 
eng Wills. 537, 538 
Canons of King James. 104 


| When they are to be performed, where no 


We 
W 


Ceſtui que Truſt muſt be in Being. | 
wi 3a Deviſe to a Charity al po) 
erence. | 21, 72 2 
Shall abate in Proportion. 2 3 pp 
Will to a Charity, charging Lands, muſt be 
executed according to the Statute. 56 57 
Deviſe to a Charity by Tenant in Tail 8000 
though no Fine levied. 5 72 
Deviſe to one and his Heirs, Remainder to 
a Charity. Deviſee dies in the Life-time 
of the Teſtator, Remainder void. 1074. 
Where a Deviſe to a Charity ſhall be good 
though the Will is void in Law. 67 68 Wo 
In ſuch Caſe it is a good Limitation-and Ap⸗ T 7 
pointment. ; 68, 60 Wi 
Deviſe to the Poor indefinitely, it is veſted 
in the King to diſpoſe. 65), 72 
Good, though the Name of the Pariſh is 
miſtaken, 70 
Where diſtinct Charities are deviſed to one 
Pariſh, they cannot be altered by the A- 


greement of the Pariſhioners, ibid. 
The Heir at Law cannot alter the Diſpoſi- 
tion of a Charity, 5 + I 
It muſt be applied according to the Direction 
of the Will. 9 71, 72 
Deviſe to a Charity in general. 489 


Deviſe ad pias Cauſas. 518 
Cbattel, what is meant by that Word. 498 
Deviſe thereof with a Remainder over. 192 
Children cannot make a Will. 73 
Advancement of them in the Life-time of 


their Father. | 843 
Church-wardens may ſue for a Legacy given 
to Pariſhioners. 384 
Codicil, what it is. 13 
The Definition of a Codicil. jhbid. 
| The Nature of a Codicil. : 14 
Where it alters a Will. | ibid. 
Where it agrees with a Will. 1 
Where it is Part of a Will. 16 


Codicil nuncupative, where it is good. 59, 60 
College, the Goods thereof cannot be diſpo- 
ſed by the Maſter. | 190 
Common, Tenant in Common, Deviſe of the 
Reſiduum to two Executors, one of them 
died, his Adminiſtrator ſhall have a Moi- 


ety as Tenant in Common. 40 
Deviſe to two equally to be divided. 142, 
1 

Conception in forty Weeks or nine Months. 
Teo 402 
Conditions in Wills, what they are. 149 
Where Lands are deviſed in Truſt, that doth 
not make a Condition. 150 
Conditions in Wills, where they are void in 
Law. 153, 154, 243 


Time is limited for the Performance. 293 


Condition, how it differs from a Modus. 2699 
270 


Of the Canon Law as to Wills. 429 


1 


Conditions, 


[ 


A Table of the Principal Matters.” 
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Conditions, what is a Condition, and not a 
_ Limitation in a Will. Page 173, 174, 242 


What is a Limitation and not a Condition. 
ee 1353, 240, 245 
Of Conditions in Wills in general. 240 
Where the Words make an expreſs Truſt, 


and not a Condition. 241, 242 
Conditions precedent. 242, 243 
Conditions ſubſequent, 243, 244 
Of neceſſary Conditions. 253 


Of impoſſible, and of affirmative and nega- 


tive Conditions in Wills. 258, 259, 210, 


5 271 
Of caſual Conditions. 254, EY 5 
Of poſſible Conditions. 259, 260 
Conditions, where they ſhall be ſaid to be 
accompliſhed. 264, 265 
Conditions reſtraining Marriages. 286 
Where it is a Condition precedent. 286, 287 
When a Condition ſubſequent. 287, 288 
When only in Terrorem. | 288 
Conſtruction of Words and Sentences in Wills. 
| 148, 149 


Coparceners, one deviſeth her Property to 
7. S. he bath an Eſtate for Life by that 


Word Property. | TS ©; 
Coppers and Furnaces cannot be removed. 
| I93 

Copybold Lands are not within the Statute of 
Uſes. 127 
Nor within the Statute for appointing Guar- 
alans. a 213 


The Surrendree deviſed all his Copyhold 
Lands to T. S. who died before he was 
admitted, yet having a Right to recover 
them, the Surrenderor ſhall ſtand ſeiſed 
till a good Title ſhall be made to the De- 
viſee. 5 140 

Copybold Lands, the Statute 32 H. 8. doth 

not extend to Rent arrear out of Copy- 
hold Lands. | | . 412 

Where Lands are deviſed for Payment of 

Debts, Equity will not ſupply the Defect 
of a Surrender, if there be ſufficient with- 
out the Copyhold Lands. 183, 184 


Creditors and younger Children, otherwiſe 


unprovided for, intitled to have the De- 
fect of a Surrender ſupplied. ibid. 
Corn ſowed, where the Deviſee and not the 
Executor ſhall have it. 182, 183, 185 
Other Caſes of Corn ſowed. 190, 501 
Muſt be put in the Inventory of the perſo- 
nal Eſtate. "2 8h £05 
Covenant, Action of Covenant againſt the 
Executor upon the Covenant of the Te- 


ſtator. ns + 
It lies againſt the Aſſignee of the Execuror. 
405 


Cuſtoms, Son by a Settlement of Lands, bar- 
red of his cuſtomary Share in the Pro- 


vince of Tork. 235 | 


Cuſtoms, what is given in Lieu of the cuſto- 


mary Part there, thall not be brought in- 
to Hotchpot under the Statute of Diſtri- 
butions. Page 236 


When all the Children are provided for 


there, the Inteſtate's Eſtate ſhall go ac- 
cording to the Statute of en, 
| ibid. 

In Tork, if no Child, the Wife ſhall have 
one Moiety, and the other be diſtributed 
according to the Statute. ibid. 
The Cuſtom of London follows the Perſon of 
a Freeman, though he be in Jork. rid. 


D. 


D#*, and dumb Perſon cannot make a 


Will. 95 

Death, & c. Deviſe to his Wife till his Son 
comes of the Age of 21 Vears; he died 
before that Time; the Intereſt of the 
Wife continues. 140 


Deviſe, that his Wife ſhall take the Profits 


till his Son comes of Age, ſne married, 
and died, the Husband ſhall have no In- 
enen. 142 
Deviſe to his Executors till his Son be of the 
Age of 21, and then the Son to have it; 
he died before that Time; the Executors 
ſhall have it till the Time the Son ſhould 
have been of Age, if he had lived. 200 
Death of one who is abſent may be proved 


by common Fame. 445 


The late Statute concerning that Matter. 
„ | tbid. 
Deviſe of a Legacy to E. G. when ſhe ſhall 
be married; ſhe died before Marriage, her 
Executors ſhall not have ir. 34 
To E. G. and her Aſjgns, the Legatee died 


before it was paid, ir ſhall go to her Ad- 


miniſtrator as an Aſſignee in Law. 34, 39 
Deviſe, Oc. to E. G. to be paid at the Age 
of 21 Vears, or Day of Marriage; the 
Legatee died before either of the Contin- 
gencies happened, it ſhall go to his Admi- 
niſtrator. | 4.1 
Of a Legatee dying in the Life-time of the 
Teſtator. 312, 560 
Legatee dying before the Legacy is payable. 
| 30, 31 

Deviſe of Money for and towards her Mar- 
riage ; ſhe died unmarried. 315, 316, 546 
Teſtator dying before the Will is drawn in 


Form, and leaving only Notes. 522 
Deviſe to F. G. to be paid when of Age. 
563 

Copyholder dying before he was admitted. 
140 

Debtor made Executor, and he proves the 
Will, the Debt is gone. 360 


| Debtor 


— —— .. 


Debts due to the Teſtator, by what Words 


Of Lands for Payment of Debts and Lega- 


Deviſe of a perſonal Thing, Remainder | 


= wa 4 T; 5 of the Principal Marters. 


7 


Debtor, The Teſtator makes his Debtor py $ 


another Executors, and Reſiduary Lega- 


tees; the Debtor ſhall be accountable to | 


the other Executor for half the Debt, not- 
withſtanding parol Proof of the Teſtator's 
| Intention that he ſhould be quit of it. 
Page 364 
But if Adminiſtration is committed to the 
Debtor, the Debt remains. 361 
Debtee made the Debtor Executor, and de- 
viſed ſeveral! Legacies, the Debts due from 
the Executor to him ſhall not be extinct. 
363 | 
Debrs, perſonal Eſtate firſt applied to diſ- 
charge them, and the real Eſtate only to 
ſupply tbe Deficiency. 31 
When chargeable on the real Eſtate, 31, 32 


they pals. | Sog, 506 
Deſcription of the Legatee by a wrong 
. Name, doth not make the Will void. | 
480, 481 

Detinet, where the Action muſt be brought | 
in the Detinet. 389, 397 
Deviſe of oniuia Bona, what paſſes by theſe 


Words. -: I9 


. 30, 31, 516 
Where Money is deviſed to be paid out of 
Lands, the Legatee may have an Action 
of Debt againſt the Owner. 20, 31 
Where Lands are deviſed for Payment of 
' Debts and Legacies, Debts upon Bonds 
and ſimple Contracts are to be paid in 
Proportion. 22. 34 
By a Deviſe of all his Lands and Tenements, 
a Leaſe for Years will paſs. 139, 140 
By a Deviſe of all his Lands in Fee-fimple, 
a Portion of Tithes will pals. — #bid. 
Deviſe to the next of Kin of his Name. 141 
Deviſe to his two Sons in Tail, and that his 
Executor ſhouid have the Lands till they 
came of the Age of 21 Years, he may 
enter. | 147 
Deviſe of Lands in ſeveral Pariſhes. 155 
Deviſe of all his Lands, what paſſes by theſe. 
Words. 157 


9 


E 


Power, the Common Law e will 
grant a Prohibition, but the Court of 
Chancery will not ſend an InjunQton. 
Page 436 

Eccleſi aftical Courts, Fraud in a Will of a 
ie Eſtate, only cognizable in the 
piritual Court. ibid. 478 
Election of a Legacy, where it belongs to 
the Legatee, where to the Executor. 49) 
Fgually to be divided, theſe Words make 


a Tenancy in Common. 327 
Excommunicate Perſon, where he may make 
a Will, where not. | 109 
opnpunication, what it is. big. 


The 40 Days are to be accounted after the 
Publication of the Excommunication. 10. 
Significavit, what it is. ibid. 
W 1 a Perſon excommunicated may make 
an Executor, where not. 369, 368 
Executor eſſential to a Will. „ 238 
Muſt not depend on the Choice of any Per- 
ſon. on 0 
W here he ſhall be 1 to give Securi- 
ty for the Payment of a Legacy. 39, 40 
Being Legatee ſhall abate in Proportion. 29 
Two Executors are made Refiduary Legatees, 
one of them died Inteſtate, bis Admini- 
ſtrator ſhall have a Moiety of the Ref- 
dum. 41 
Where he ſhall take nothing, quatenus Exe- 
cutor. ibid, 
Where he ſhall have the Surplus. 40, 41 
Where the Debtor is made Executor, yet 
the Debt is not diſcharged. 42 
Where an Executor ſhall take as Legatary' 
and where as Executor. 92 
Executor, where he may enter and fell the 
Lands. . 
Where he may not gratify one Legatary be- 
fore another. 227 
Executor, by what Words he may be made. 
| 247 

Where he is appointed conditionally; 253 
Of ſubſtituting an Executor. 317, 318 
Co- executors, all muſt join in an Action. 324 
Executor of an Executor. 324, 324 
One Executor refuſing to prove the Will. 


Deviſe of Money to 7 SF. to be paid at her 326 iy 
Age of 21, or Day of Marriage, a and ſhe | Executor made Refi duary Legatee. 7 ou ; 
died before thar Time, it ſhall go to her | ; Executors, three Sorts of them. 379 
Executor. 195 | Who may be compelled. to accept or refuſe. 


over, good. 196 | 
Donatis Cauſa Mortis, what it is, and what 
ſhall operate as ſuch. N 


— 


Ccleſiaſtical Courts, of their Power as to 
Wills. 428 to 433 


382 

Executor of an Executor, is Executor to the 
firſt Teſtator. 2329, 414, 415 
such an Executor cannot ſell the Lands of 
the firſt Teſtator. 329 
Executor of an Adminiſtrator cannot have 
Execution of a Judgment had by the Ad- 


If the Ecclefiaſtical Ccurt proceeds without | 


4 


\ miniſtrator. _ 
He may avow for Rent. 33 
| © Execitor 


' „ 


Executor of bis. OWN © Wo. 


1513 153 
Pers -feinple by Deviſe 16, 31, 93, 143, 

144, 159 
To diſpoſe at Will and Pleaſure. I41 
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wy” Tale of the Principal Matters. — — 


Cannot retain to ſatisfy his own Debt. 338 
In what Caſes the Wrong may be purged. 
340 

Where an Executor of his own Wrong waſtes 
the Goods, his Executor ſhall be liable. 


3415 472. 
By . Acts one ſhall be Executor af his 


own Wrong. 469 
Where he ſhall be ably charged. 471 
Executor muſt account. 464 


Executors, Actions by and againſt them. 
| 385 
Where he ſhall not take the Benefit of the 
Statute of Limitations run in the Teſtator's 
Time. 
Debt againſt an Executor upon the ſimple 
Contract of his Teſtator, where good. 


399, 400 
Executor refuſ 178 may ſtill prove = Will. 


414, 415 
Hou he may be compelled to prove it. 506, 
| 3 543 
He loſeth bis — EOS 416 


He may retain for a Debt due to himſelt 1 in 
equal Degree. 459 
Executor may confeſs Judgment and help a 


Creditor. 460, 461 
He muſt firſt pay Debts due ro the King up- 
on Record. 456 
He muſt pay Judgments before Statures. 

#01d. 


Then Statutes, and Recognizances, which 


are in equal Degree. 2447 
Then Debts due for Arrears of Rent. 458 
Then Debts due on Specialties. zbid. 


Exerntory Deviſe and contingent Remainder. 


Ot Lands, to do with them at Diſcretion. 
l, 142 

Deviſe of the Inheritance if the Law will. 
8 143, 103 

Of all his Eſtate, pay ing his Debts and Le- 
gacies. 5 144 
By what Words a Fee, ſimple or a Leaſe 
ſhall paſs. 144 
Where the Word Paying makes a Pee ſim- 


pie. 144 1457 147 
Deviſe ar a Houſe to T. S. for ver, this is 


a Pee- ſimple. 154 
Deviſe to E. G. and his Aigus, is a Pee- 
fimple. 250 
If they or either of their Heirs ſhall ſell, 
this is a Fee-ſimple in a Will, 158 


8 


Page 33) | 


By the Word Purchaſe. 162 


4 
q 


vb of Goods, to what Time i it muſt re- 


_— 

Fee-ſimple, wherp the Deviſee DIY by the 
Will with a Charge. Page 165 

Fees due for proving Wills. See Probate. 


Fees for Copies of Wills or Inventories, 


 "(wviz.) one Penny for ten Lines. 453 
Felo de ſe cannot diſpoſe his Goods. 186 
Felons convifted cannot make a Will. 97, = 


The Time of the Fatt done is to be reſpec 


ted as to his Lands, and the Time the 
Judgment given as to his Goods ibid. 
Cannot be Executors. 365, 366 


ate I os 


By Outlawry. See Tit. Outlaw 2 ay „ 
ill, not to 


Formalities made eſſential to a 
be diſpenſed withal by any Perſon, $21, 

2 022 

Fraud in a Will of a perſonal Eſtate cxa- 
minable only in the Eccleſiaſtical Court. 
| 436. 
Fraud in a Will of Lands examinable only 


in the Courts of Common Ok and not 


in Chancery. 77, 478 
G. 
N Avelkind Land. 98 
Might be deviſed before the Statute of 
With. 120 
Deviſe of Gavelkind Lands. 157, 170 
Gifts in Conſideration of Death. 23. 24 
Glaſs Windows cannot be removed. 191 


They are not to be put in the Inventory. 
2L 

Glebe Lands ſowed in the Life of the Incum- 
bent, may be diſpoſed by him. 115, 190 
Goods, what paſſes by a Deviſe of Goods. 
495 

What is meant by the Word Goods. bid. 
Grant, where the Word Grant in a Will 
comprehends all Agreements. 148, 149 
Guardian, who may be admitted to be a 
Guardian. 211 
How long a Guardianſhip continues. 212 
Guardianſhip, where it may be diſpoſed by 


Will or Deed. 213, 214 
Where a Guardian is appointed by Will, he 
cannot be removed, tho” Poor. | '216 


In what the Office of a Guardian conſiſts. 
: 217 
Account lies againſt the Executor of a Guar- 


dian, 4.66 
2 
F Abendum, where a Deviſe ſhall be 
ſtraightned by the Habendum. 143 
Heres, what he is by the Civil Law. 383 


Heirs, where that Word is a Limitation of 
the Eſtate, 35, 142 
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„ er. the e Eſtate ſhall be Aſ- | 


ſets in Favour of the Heir, Page 41 


Heir, where he ſhall enter for a Condition. 


155 
Where the Word Heir is nomen em: 
15 
Where the Word Heirs. makes an Eſtate- 
tall... 166 
Heir at Law ſhall not. b diſinherited by an 
implicit Deviſe. 1+.” I7Y, FYS 
Of Heir-looms. 193, 194. 
Heretick cannot make a Will. "08" 
Cannot be Executor. 365 
Hot chpot, what it is. | / UL 


Husband and Wife, a Deviſe of 1001. to her, 
which the Executor paid to her, not good. 


43 
The Wife cannot make a Will of her own 


Lands. "2 "BY 
She cannot diſpoſe Goods, Ec. without the 
Conſent of the Husband. 89 
Where ſhe may make a Will. 903, 94 


A Feme Sole made a Will and then married, 
this is a Revocation of her Will. hid. 

Though in Propriety of Speech it is not a 
Will, yet it is a good Appointment. ibid. 

How'the Wife may make an Appointment 
purporting a Will. 


94 
A little Proof will {erve for the Aſſent of 


the Husband. ibid. 
A Feme Executrix marries, the Husband 


may releaſe a Debt due to her Teſtator. 
358 


Feme Executrix marries the Debtor, this is 


a Releaſe. 362 
Feme Sole and another were made Execu- 
trixes, ſhe married, and the Husband did 
not alter the property; ; then ſhe died, the 
other Executor may have an Action of 
Detinue for the Goods. 388 
The Wife is made Executrix, ſhe cannot ſue 
or be ſued without the Husband. 417 
Feme Sole conveyeth a Leaſe in Truſt, &c. 


of which ſhe was poſſeſſed, then ſhe mar- 
ried and died, her Husband ſhall not have 


it. | „ 
| 2 | 

Deot cannot make a W ill. 732.29 

Who is an Ideot. 79 


Who ſhall have rhe Cuſtody of his Lands. 


213, 214 


Lughcaticn.. Eſtate for Life by Device. 142, 


144 143 172, 249, 251 


In movables, what they are. 499 
Iucertainty of the Perſon, where it makes 
the Deviſe void. 376, 486 


By a Bequeſt of Legacies to the Relations 
of E. II. who ſhall take by that Deſcrip- 
tion, and in what Proportions. 490 


i 


— 


— 


| 


2 


Incertainty in Reſpect to alternative or dif. 
Page 494 


junctive Words. 
In Reſpect to the Thing deviſed. 495 
Inceſtuous Perſon cannot make a N ill. 102, 


103 


Infancy determines at elan Years. 38 


Infant under Twenty-one cannot make a. 
Will of Lands. , 


Before Eighteen cannot make a Will A 


Goods. 


A Male Infant of 14, and a Female Re 


of 12, may make a W ill of a perſonal E. 
ſtate. ibid. 


Deviſe to an Infant in bis Mother s Womb, 


good. 251 


Of the Child in the Mother's Womb. zog 
Infant may be made Executor. 331, 332, 


- 358, 359 
But Adminiſtration muſt be granted durante 
minori tate. 331, 332 


Infant cannot releaſe or diſcharge a Debt 
without receiving the Money. 332, 333, 


| Where he may ſue by Guardian, and han 
buy Attorney. 333, 324 
Inheritance, by a Deviſe of his Inheritance 
a Fee-ſimple will paſs. _ 163 
Intenticn of the Teſtator. Io 


Where it is chiefly to be conſidered. 140 

Intention of the Teſtator may be proved by 

Wirneſſes. 141 

Where the Intention will make the Will 

good. 134, 135, 176, 180, 181, 182, 
201 20% 2352, 372 

Where the Intention is to be oreferred. 


7 <#0 

Intereſt, where it ſhall be paid for a Lega- 
cy, and where not. = 43 

Inventory, why to te made. 228, 

If not made, it ſhall be preſumed that 5 
Executor hath ſufficient Aſſets. 420 

What ſhall be put in the Inventory, and 
what not. 421 

The Ordinary may diſpoſe with the exhibi- 
ting an Inventory. 424 


The Value upon the Appra' ment is not 


binding. 426 
But the Value found by a Jury is binding 
upon a Pleue ad miniſtravit pleaded. ibid. 
ointenants, Sc. Deviſe to his Nephews, 
equally to be divided, but that the Exe- 
cutor ſhould lay out the Money for their 
Henefit. 25, 41 
Jointenants, Deviſe of Lands by them, not 
good. 122 
Jointenants by Deviſe. 141 
To A. and B. equally, and to their Heirs. 


Jointenants of Goods, one of them * 
deviſe. 189 
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| Kings may diſpoſe their Kingdoms. 116, 117 


"BY ® Deviſe of all his Lands and 


— 


A Table: of the Principal Matters, 5 


Joint Executors, one may releaſe a Debt. 
Page 3 29, 330 


Though one releaſes, yet he may admmi- 
ſter at any Time, but it mult be in the 


Life-time of his Companion. 330 


The Action muſt be brought by both. 335 
One Jointenant cannot ſue the other. 389, 


„„ 1 4 
Iſſue, Deviſe to his Son, and if he die 4 
out Iſſue, or before Twenty-one, Re- 
mainder over. | 145 
If he die without Iſſue. 169, 170, 204. 
Where the Word Iſſue is a Word of Pur- 
J 1 „ 
A Baſtard ſhall not be intended by the 
word ie... ; The al 


Fut, the ſeveral Significations of that Word 


. | 31: 
Tuftintan Codex. 2 
X. 


IN, vho are next of Kin. 490 
Deviſe to the next of Kin of his 
Name. I41 


L. 
Anas deviſed for Payment of Debts and 
Legacies, the Heir ſhall have what 
remains. 18 144 
In ſuch Caſe the Debts and Legacies ſhall 
be paid pari -paſſu. 


44 
In ſuch Caſe Debts upon Bond and ſimple 


Contract ſhall be paid in Proportion. 
32, 33 
| Tene- 
ments, a Leaſe for Years will paſs. ibid. 
By, a Deviſe of all his Lands in Fee, a Por- 
tion of Tithes will paſs. | 140 
Lawful, how that Word differs from ju/. 
| : 12 

Leaſe for Tears, where it will not paſs by a 


Deviſe of all his Lands and Tenemients. 


140, 318, 321 
Leaſes are Goods immovable. - 503 
Legacy, the Definition thereof. 17 
How it differs from a Gift made in Conſi- 

deration of Death. ibid. 
The Executor, and not the Legatary, muſt 

take the Legacy, and why. 09% -10 
How and. when to be recovered. 18, 10,22 
Legacy, where the Suit for it muſt be in 

Chancery. 19, 20 


Where it ſhall be paid with Intereſt and 
Coſts. 21 


Of pecuniary Legacies. i hid. 


Of Abatement of Legacies, and refunding. 


, 28, 29 


— 2 


the Teſtator. 


Legacy, where Aſſets are defective. Page 3o, 


31, 32 
Legacies appointed to be raiſed and paid 
out of Lands. | | ibid. 


Where both the perſonal and real Eſtate 
: ſhall be charged. _. N 1 
Legacies given by a Will paid out of the 
real Eſtate, and Legacies given by a Co- 
dicil out of the perſonal Eſtate. ibid. 
If Legacies are charged on the real Eſtate, 
the perſonal Eſtate ſhall be firſt applied; 
aliter if the Land is made the only Fund, 
and the perſonal Eſtate given away. 32 
Legacy charged on Land, and that Fund 
failing, whether it ſhall be paid out of 
the perſonal Eſtate. EE 8 
Where a Leaſehold ſhall be ſold to make 
good a Legacy deviſed to be paid out of 
the perſonal Eſtate. | 32 
Legatee dying before his Legacy became due. 
1 £ 34 to 39 
Where no certain Time is appointed for 
the Payment of a Legacy to Children, 
and one of them dies, living the Father, 
it ſhall not go ro his Adminiſtrator ; bus 
if ſhe had been married, it ſhall go to her 
Husband. . 38, 39 
Debts and Funerals are to be paid before 
Legacies. | | 225 
Legacies may be deviſed to and from a cer- 
tain Time. 311 
Legacy, where it ſhall be extinct. 544, 545, 
| „ 
Where a Legacy ſhall be double. 550 
Tranſlation of a Legacy, what it is. ibid. 
Legacy of 1000. deviſed in a Will, and ano- 
ther 1001. in the Codicil, the Legatary 
ſhall have both. 555 
Where a Legacy given by a Codicil ſhall 
not go in Satisfaction of a Legacy given 
by a Will. 55 | 16 


- 


Where a Legacy ſhall not go in Satisfaction 


of a Demand which the Legatee had ” 
3555 
Where Legacies are given to three, and the 
Survivors, firſt one dies, and then ano- 
ther, what the Legatee who died laſt 
took by ſurviving the Legatee who died 
firſt, ſhall go to his Executors, and not to 
the ſurviving Legatee. 39 
Deviſe of a Legacy to a Creditor of the 
Teſtator, the Legatary ſhall have the 
Whole, and no Part of it ſhall go towards 
Payment of the Debr. ibid. 
Legacy, by what Means it may become 
void. 556 
Where no certain Time is appointed for the 
Payment of a Legacy to an Infant, Inte- 
reſt ſhall be paid after one Year. 42, 43 


| Legacy, 


1 * 


PO OO UE COIN ——_—_— 


ä 


"2 po he of the Berge 


L 


Maners. 


L IT} = though. 2 5 Security is 
alteret. ' Page 43 
Letters ad colligendum Bona, where good, 
but not ad vendendum.... 308 
Libeller cannot make a Will. 106 
What is a Libel, in our Law. 315 1 
Life, Sc. The Teſtator deviſed his 22 
perty, Sc. this is an Eſtate for Life. 155, 


; 1 156 | 
What ſhall be : an Eſtate for Life by Impli- | 


cation, 2, 144, 145, 247 
Life, an Eſtate pur auer sie, yy Ai 
by Will. 140 
What ſhall be an Eſtate. for Life by. a De- 
; viſe, 140, 145, 146 


Eſtate for Life, and not in Fee, and by 


+ what Words in a Will. 1146, 1 
Mortgage of Lands was forfeited, and the 
_ Mortgagee deviſed his Mortgage to his, 
Wife, ſhe hath only an Eſtate for Life in 
the Lands mortgaged. zbid. 
Limitation of Action where Lands are de- 
viſed for Payment of Debts and Legacies, 
the Debts which are barred by the Sta- 
tute of Limitations ſhall be paid. 4.3 
Limitation of Eſtate, what Words 


Limitation in a Will, 35, 142, 149, 


150, 156, 157 
What ſhall be a Limication and no Condi- 
tion. 150, 151, 153, 1583, 286, 259 
Where the Word Paying makes a Limita- 
tion. 1 
Limitation upon a Comiagency 181, 182 
London, See Cuſtom, and Page 1 
Lunatic may make a Will in the Intervals 
of Lunacy. | 76 
How Lunacy is to be proved. 7575 79 
w ho ſhall have the Cuſtody of a Lunatick. 


213, 214 


. 


M. 


Ni” D Perſons cannot make a Will. 
Manor, by a Deviſe thereof the Rents 

and Services pals. 147 
Deviſe of a Manor. 154 
Marriages inceſtuous. 103 


f To marry the Wile's Siſter's Daughter. 


ibid. 
The Nephew to marry his Aunt. ibid. 
The Uncle to marry his Niece. 104. | 
To marry his Wife's Siſter. ibid. | 


Deviſe of a Legacy ta, R. N. if he marry 
E. G. and the refuſes. 266, 267, 275 


Marriage, &c. of Conditions reſtraining Mar- 


riage. 281 

Deviſe of a Sum of Money for and towards 

her Marriage, and ſhe dieth before ſhe is 

married. - 315 

Matrimony, the Definition thereof. 
: | 


make a. 


73 
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Mind and Memory of the Teftator, it ma 


; e Page 8, 9, 111, 112 
N lifta of the Pariſh where the Lands lie, 
or of the Perſon of whom purchaſed, or 
of him in whoſe Tenure it is. 482, 483 
abe, how it differs from a Condition. 


269 

| Money cannot be deviſed to one, Remainder 
1 „ 
Not to be accounted Gods. 195, 502 


But it paſſes by the Deviſe of Goods and. 
Chattels. 


How puniſhable for taking more than due 


for a Mortuary. 464 
Moveables, what paſſes by that Word. 185 
Debts will not paſs by that Word. 210 
What are Moveables. 499- 
Multura de Epiſcopis, what it is. 116 


My, Sec. The Force of that Pronoun Poſ- 
i ve. 515 


N. 


Uncupative Will, what it is. 58, 355 
I give all to E. G. and then the Te- 
ſtator died without Iſſue, this is a good 
Nuncupative Will, and by the Word All, 

it muſt be intended, all that he could dif- 
poſe by Parol. 59 
Nuncupative Codicil, where good. hid. 
Nuncupative Will muſt be proved, other- 
wiſe it is not pleadable againſt an Admi- 
niſtrator. 60, 355 
Who ſhall be good Witneſſes to prove a 
Nuncupative Will. | 347 
Nuncupative Will of Lands to a Charity 


void. 56, 57 
There muſt be an Executor to ſuch a Will. 
354 


Muſt be proved by three Witneſſes, as well 
as have three Witneſſes preſent. 60 
Where it ſhall operate as a Truſt though for 


in ſix Days. 60, 61 
O. 


AT N s not of Force to deprive one of 
'Q his Liberty in making a Will. 110 


eurity, how it differs from Ambigity- 
Obſcurity, Sy 
Obventions, what they are. 442 


Old Men, where they may make a Wit 
where nor. 


Ordinary, 


Where! it ſhall not be raiſed out of the Wer | 
- ſonal Eſtate. 546, 547 
Monſtrous Births. - "$96. 
Aorigaged Lands go to the Executor. 5oS 
Mortuaries, where to be paid. 461 


above 30 l. and not reduced into W riting 
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omen, why the Biſhop is called 8 
Page 380 

11 the Goods of a Perſon outlawed 
are forfeited. 107 
Outlawed Perſon cannot make a Will. 150d 
An Executor outlawed * maintain an Ac- 
tion. 106 


A Perſon outlawed in a perſonal Action may 


make a Will. 107, 108 
One outlawed for Felony died, and his Exe- 
cutor brought a Writ of Error, and held 
good. 108, 109 
Debt due to the Plaintiff as Executor, the 
Defendant pleaded, that he (the Execu- 
tor) was outlawed, no good Plea. ibid. 
So where the e ee pleaded, that the 


Plaintiff's Teſtator was outlawed, not 
| ibid. 


good. b 
An outlawed Perſon may be a Legatary, 
but cannot ſue for the Legacy without re- 


verſing the Outlawry. ibid. 
An outlawed Perſon. cannot be an Execu- 
tor. - + 366 
3 0h 

PN Ss. Lands, Sc. not to paſs by the 
Will of any Papiſt unleſs . 

Oc. 5 67 
Time for Iarollment enlarged. ibid, 


When purchaſes made by Proteſtants ſhall 
not be impeached for Default of the Will 
of any Papiſt not being inrolled. ibid. 

Paraphernalia, what they are, and where they 
ſhall be retained, 23 

Are not to be put in the Inventory. 422 

Payment of a Legacy to one which is devi- 
ſed to another, good. 263 

Paying a Sum of Money preſently makes a 
Fee- ſimple. 46 

Paying, Sc. where that Word makes 
Condition. 149, 150, un 

Where the Word Paying makes a Fee-ſimple 
without the Word Heirs. 161, 251 

Perpetuity, Deviſe thereof, not good. 199, 

201, 205, 206 


Perſonal Thing deviſed, Remainder over, 


good. 192, 193, 194, 397 
Plate paſſes by the Word Henſhold-ftuff. 185, 


507 

By a 58 of all one's Goods, c. Money 
will not paſs. 185 
By ſuch Deviſe a Bond will paſs. 185, 186 
Deviſe of 50001. South-Sea Stock to A. and 
of 5000l. South-Sea Stock to B. the Te- 
ſtator having only one 5000 J. South-Sea 
Stock, but ſufficient Aſſets, both Legacies 
ſhall be made good. 187 
Deviſe of 6000 J. Hut h- ca Stock to be laid 
out in Lands, the Teſtator having but 


ö 


Poor, a Deviſe to them, what paſſes. 
Palſibility of a Term for Years cannot be 


| 


Sooo l. South. ea Stock, no more piſſes 
though ſufficient Aﬀers. Page 187 
Plate, by a Deviſe of Houſhould Goods, all 
Goods the Teſtator had at his Death, as 
well as at the Time of the Will, paſs; 
contra of Lands. 195, 196 
Pleas by Executor and Adminiſtrator good, 
and not good. 397 
Plene 9 where no good Plea. 


401 
Perſonal Eſtate: deviſed to the Wife upon 
"Truſt to diſpoſe it for the Benefit of her 

Children, Boy ſhall have an equal Share. 

208 


Where Money ſhall not be raiſed out of the 


perſonal Eſtate. 546, 547 


489 


deviſed. . 201 
Priſoner may make a Will. 86 
Privileged Teſtaments, three Sorts. 61 


Probate, where a Will is to be proved. 427 
To whom originally it belonged to prove 
Wills. 428 60 433 


| The Deviſe of a Term for Years which end- 


ed before Probate, and good. 433 
The Right of Action is in the Executor be- 
fore Probate. | 434 
What Actions he may N before Probate. 
ibid. 


Where Probate as to Lands is coram non ju- 


dice. 1bid. 
Executor dying before Probate, his Execu- 
tor cannot prove the Will, but Admini- 
ſtration muſt be granted to the next of 
Kin. 435 
Where the Teſtator hath no Eſtate in Eng- 
land, tis not neceſſary to prove his Will 
here. ibid. 
Probate once made is not revocable. ibid. 
The Ordinary cannot refuſe granting a Pro- 
bate. 436 
Where a Probate is controverted. ibid. 
One Perſon ſhall not be cited into two Courts 


to prove a Will. ibid. 
Probate of a Will in common Form. 448 
Probate by Witneſſes. ibid. 


Where a Probate of a Will may be given in 
Evidence. 449 
Probate, Fees thereof to the Regiſter is on- 
ly Six-pence, where the Value of the 
Goods is not above 51. bid. 
Where they are above 5/. and under 40 /. 
there 25. 64. is due to the Ordinary, and 
15. to the Regiſter; and where they are 
above 40 J. then 25. 64. is due to the 
Ordinary, and 25s. 64. to the Regiſter. 
ibid. 

Prodigats cannot make a Will by the Civil 
Law. 110 


7 H Proſert 


| Where a Deviſee ſhall take by Purchaſe: 54s 


Purchaſe of a Manor after the Making the 


Chattel real purchaſed after the Making the | 
Will, doth not paſs by the Will. 516 


Refuſal, what ſhall be a Refuſal. 442 
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Profert hic in curia Literas, Ec. where not 


neceſſary. | Page 386, 387 
Profits deviſed. 146, 201 


Deviſe to E. G. that with the Profits there- 
of ſhe bring up his Children, is an Eſtate 
„„ 1 
Purchaſer, where aided. | 30 
Purchaſe of Lands after making the Will. 
53, $4, 141, 515, 516 


55 

The Word Heirs not a Word of Purchaſe 
but of Limitation. x" 3 N= 
To purchaſe an Eſtate makes a Fee. 162 
Where the eldeſt Son is in by Purchaſe, 
where by Defcent. 3 182 


Will, good. 194, 195 


e „ R. 

R Ecovery Common may be ſuffered by Te- 
X nant in Tail, and no Act can bar 
bim from it. 145 

Recuſant convi® cannot be an Executor. 
; 377 


Refuſing Executor may adminiſter when he 
will. HY 4.4.4 
Refuſal, c. where an Adminiſtration is 
granted before the Executor refuſes, it is 


oo 1 416, 417 
Joint-Executors, and one refuſes. 418 
Refuſal cannot be by Word, but it muſt be 
recorded in Court. | a 
Where an Executor cannot refuſe. ibid. 
Regular and ſecular Perſons, in what Caſes 
they may make a Will. 114 


Releaſe, Oc. the Teſtator releaſed Lands 
to E. G. and her Heirs, this is a good 
ö | 142 | 

Remainder, where it is well limited and de- 
viſed. | 175 
Where it is contingent, where not. 16, 
177 


Where it is good though the particular E- | 


Faro tail 178, 179 
Where there are croſs Remainders. 181 
Where there cannot be a Remainder of a 

Fee. | „ 
Where void as on to remote a Contingen- 

cy. 176, 177 
Rents deviſed out of Lands. | 174 
Rent arrear, how to be recovered by the 

Executor. 23288, 401, 412 
Executor charged for Rent arrear after the 

Aſſignment of the Term. 390, 412 


Rent arrear, the Executor cannot diſtrain 
Pc 
Rent arrear ſtands in Equality with à Debt 
on a Bond. | 457 
Republication of a firſt Will is a Revocation 
of the Laft. | e 
Reſiduary Part deviſed. 34, 40 
The Executor ſhall have no Benefit thereof 
3 pecuniary Legacy is deviſed to 
im. | | 


duary Legatee, be may retain the Ref 
dum againſt the other. 1774. 
Reſiduray Legatee dying before the Will pro- 
ved, his Executor ſhall have the Admini. 
ſtration. 41, 415 
Executor made Reſiduary Legatee. 32 
The Reſiduum was deviſed to Two, and then 
one died. | 40 
Retain, &c. in what Caſes an Executor may 


Reverſion will paſs by a Deviſe of Lands and 
Tenements. | | 178 
Reverſion in Fee will paſs by the Words A1 
the Reſt of his Lands. ibid. 
Revocation, where the Laſt Will doth not 
re voke the firſt, 524 


Revocation muſt be in Writing ſigned by 


the Teſtator. 0 
Revocation, Power thereof, not ſtrictly pur- 
ſued. | 3 ods 74 
Where it ſhall be preſumed. 535, 536, 537 
A Mortgage is a Revocation pro tanto. 535 
Deviſe to one, and in the fame Will a De- 
' viſe to another, the laſt Deviſe doth not 
revoke the firſt, but they ſhall be joint 
Deviſees. ; 532, $43 
A Revocation not done 4a7ino revocandi ſhall 
not deſtroy a former Will. 533, 534 
Where Alteration of Teſtator's Circumſtan- 
ces ſhall be a Revocation. 53$ 
Where Marriage Articles, though but a Co- 
venant, and no Revocation at Law, ſhall 
amount to a Revocation in Equity. 53 5, 
„ 53 


8. 
ALE of Lands, (vix.) The Teſtator de- 
viſed that his Executors ſhould {ell his 
Lands, they levied a Fine: Adjudged that 
the Cogniſee is in by the Will and not by 
the Fine. FR 406, 410 
Deviſe of a Copyhold to his Wife, and ſhe 
to chuſe two Attornies, and to ſell the 
Lands, this is an Autborty to name two 
Attornies, and the Vendee ſhall be in by 
the Will without a new Surrender. 406 
The Teſtator appointed R. N. and E. G. to 


Rents. due to the Teſtator. 410 


1 


. 


ſell his I.ands, and made them eee, 
| | an 


| 4t 
Two Executors, one of them is made Refi. 


retain. ' 460, 461 
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of Table of the Principal Matters, 


and died; 188 may ſell, though they re- 
fuſe the Executorſnip. Page 406 
Sale of Lands, Deviſe that his Lands ſhall be 
ſold by his Executors; one of them died, 
the Survivor cannot ſell, becauſe this was 
only an Authority. 400 
But if the Deviſe had been, that his Lands 
ſhall be ſold by his Executors for Payment 
of his Debts, then the Survivor might 


fell. ibid. 
Executor of an Executor cannot ſell. 416 
Sale, what amounts to a Deviſe to ſell. 499 


To fell at his Will and N this is a 

Fee-ſimple. 164 
Satisfaction, where Legacies by a Codicil 
ſhall not be a- Satisfaction for Legacies gi- 
ven by a Will, _. 16 

Sealing, where not requiſite toa Will. 53 
Sentences in Wills, where they ſhall be taken 

diſtributively, and where jointly. 147 
Significavit, what it is. 113, 114 
avs could not make a Will by the Civil 


Law. 85, 86 
Sodomite, who OY is. 105, 376 
Cannot make a Will. 6 105 


Specific Legacies to be paid before pecunia- 
ry ones. 28, 29 
Specific Legatee ſhall have no Contribution, 

29 
Statute of Wills. 128 
Doth not extend to Eſtates "we auter vie. 139 


. 


AI L, what ſhall be an Eſtate tail ge- 
neral by Deviſe. | 14.0 
Tail by Implication. 141, 144, 145 


Deviſe to one, and the Children of his Body, 


is an Eſtate- tail. 141 
Deviſe to the Iſſue Male. 143 
Deviſe to his eldeſt Son A. B. and his Heirs, 

and if he die without Heirs of his Body, 

Remainder over, this is an Eſtate- tail. 

144, 145 
Deviſe to E. G. for Vears, Remainder to 
his vounnalt: Son and his Heirs, and if 


he die without Iſſue, Remainder over, is | 


an Eſtate-tail in the Son. 145 
Tail, Sc. Tenant in Tail cannot be barred 
from ſuffering a Common Recovery. 145 
Where an Eftate-tail may be made without 
the Word Body. 
Deviſe to E. G. and if he die, having no 


Son, Remainder over, this is an Eſtate- | 
147 | 


tail in EB. G. 
Where no Eſtate- tail paſſes. hid. 
Deviſe to his Son E. G. and if his Daugh- 

ters ſurvive his Mother and him, and bis 

Heirs, then to them: Adjudged that E. G. 

had an Eſtates tail. 158 
Tail by the Word Heirs. 166 


145, 166 | 


Tail by the Words Heirs Male. 


Page 250 
Tenant by the Curteſy. 


305 


Term for Tears limited to one, and after his 


Deceaſe to another. 179, 18850 
Term for Years deviſed to one, with a Re- 
mainder overs" where good, where not. 
201, 202 

Term for Years deviſed to one for Life, Re- 
mainder in Truſt for his Iſſue, with di- 
vers Remainders over, all the Remainders 
void, as tending to a Perpetuity. 202, 2035 
There can be but one contingent Remainder 
of a Term for Years. „ 2 
Teſtament, how it differs from a Will. k 


Teſtament defined. 1 3 
Where *tis imperfect. 5 
Where made by Fear or Fraud. 10 
The Diviſion of a Teſtament. 45 


What is a ſolemn or unſolemn Teſtament 
in the Civil Law. 45, 47 
Teſtaments made in Favour of Children. 
„„ 

Time, Ge. where the Time of making the 
Will, and not the Death of the Teſtator 

is to be regarded. 512, 513, 539 
Time of the Fact done is to be reſpected 
as to the Lands of Felons convictt. 98 
Tithes growing due in the Vacancy of the Be- 
nefice, belong to the next Incumbent. 115 


Tithes, where they will paſs by a Devite 


of Lands. 145 
Traitor convicted cannot wks a Will. 97 
| He. cannot be an Executor. 365 
Trees deſcend to the Heir. 190 
Truſt, &c. Ceſtui que Truſt muſt be in Being. 
| „ 
Truſt, where it will paſs by a Deviſe of all 
his Landa. 143 
Tutor. See Guardian, 209 
V. 

Illain, by the Civil Law could not make 
a Will. 84, 85 

Ulpian, who he was, 47, 48 


Uſe, Ec. a Deviſe to Uſes or Truſts, good, 
and not good. 122 


The Right and Poſſeſſion of Lands is to be 


in him to whoſe Uſe they are limited by 
the Will. ibid. 
Uſe, what is required by Law to the Exe- 
cution thereof. | ivid. 
By a Deviſe of the Uſe of Lands, the Land 
ir ſelf will paſs. _ 
Uſe of a perſonal Thing may be deviſed, 
with a Remainder over. 193, 207, 503, 
504 

Uſurer cannot make a Will by the Civil Law. 
101 
Who ſhall be taken to be an Uſurer. 102 
Of Ulury in general. 102, 376 
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Muſt not be pat in the Inventory. 
21 


0 Ils, where they are originally void in 


7 La W. 


474. 
When made by Fear, Fraud or Flattery. 


576 
Where they are imperfeR by Reaſon of In- 
ſolemnity. 517 


Wills, the Original thereof WY; 
What is a good Will in Writing. 6, » ST 52 
8 


Who may not make a Will. | 


Will defined. | <7 lt 
525 53 


Muſt be in Writing to paſs ah 
What ſhall be a good Will, what not. 54, 

«|; 0 TALENTS 
Will written by the Teſtator himſelf. 65, 66 


Statute of Wills. 128 | 


Where a Will is good by the Word Releaſe. 
| 142 
Will may be made in any Language. 352 


Words omitted in a Will ſhall be ſupplied 


by the Intention of the Teſtator. ibid. 
Will made in Form of an Indenture, good. 
322, 523 

Wills, the latter makes the firſt void. 523 
Two Wills appearing. 528, 529 


T Ainſcot cannot be removed. Page 190 


; 


See Title Cm. 


Witneſſes to Wills, 1 many. Þa e 
9 be Witneſſes, oY: or wy 
| Child . the e N no Witnefs, 
ibid. 
Of examining a Witneſs to a will, 348 
Subſcribing in tne ſame Room, and at the 
Teſtator's Requeſt, good. P id: 
Whether a Will of a Copyhold, or of the 
Truſt of a Copyhold, need be atteſted by 
Witneſſes. 348, 349 
Will of a Truſt of Lands muſt be atteſted 
by three Witneſſes. 349 
Will of Lands made beyond Sea muſt de 
atteſted by three Witneſſes. Ji. 


Re · publication in the Preſence of one Wit- 


neſs void. ibid. 
It is not neceſſary that the three ſubſcribing 
Witneſſes, ould be all in the ſame Room. 
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ed purſuant to the Statute. 
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TOR K, e of that S may 
diſpoſe of their Goods by Will. 139 
Cuſtom in Tork/hire as to Guardians. 212 
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Mes. 
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347 
Nor that they ſhould all ſubſcribe at 1 
ſame Time. ibid. 


Will of Lands to a Charity muſt be atteſt- 
56, 57 
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